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IIEPORTS 


OF 

CASES  AllGUED  AND  DETERMINED 

AT    JANUARY    TERM,     1852. 


DRINKAED  vs.  THE  STATE. 

1 .  When  an  indictment  is  withdrawn  from  the  docket,  "  ou  motion  of  the  solic- 
itor, the  leave  of  the  court  being  first  had,  with  permission  to  reinstate  it  if  ne- 
cessary," and  no  other  step  is  taken  in  the  case  for  more  than  two  years  afler- 
▼ai'ds,  the  cause  is  discontinued. 

Error  to  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon,  E.  Pickens. 

Rice,  for  plaintiff  in  error. 

1.  A  prosecution  by  indictment  is  a  suit  in  wliich  the 
State  is  plaintiff,  and  the  accused  is  the  defendant.  If  such 
suit  was  not  commenced  before  the  indictment  was  found, 
the  finding  of  the  indictment  and  its  return  into  the  court  by 
the  grand  jury  is  the  commencement  of  the  suit,  whether  a 
capias  issues  or  not ;  or  whether  the  capias  issued  is  returned 
executed  or  not  executed. 

The  77ieTe  neglect  of  the  clerk  to  docket  it  cannot  operate  a 
discontinuance  of  such  suit.  Nor  can  the  mere  neglect  or 
mere  passiveness  of  any  officer  produce  such  a  result.  But 
where  the  solicitor,  by  leave  of  the  court,  actually  interferes 
with  its  pendency  on  the  docket,  and  its  progress,  and  takes 
it  off  the  docket,  withdraws  it,  and  files  it,  and  keeps  it  off 
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the  docket  for  more  than  a  term,  such  active  and  unlawful  in- 
terference amounts  in  law  to  a  discontinuance  or  abandonment 
of  the  prosecution.     Clay's  Dig.  460,  §  2. 

2.  The  rights  of  a  defendant  in  a  civil  case  cannot  be 
greater  than  those  of  a  defendant  in  a  criminal  case.  Nor 
can  the  State,  in  a  prosecution  by  indictment,  claim  an  ex- 
emption from  the  consequences  of  its  own  unlawful  inter- 
ference with  the  progress  of  the  suit,  in  any  case  where  a 
plaintiff  in  a  civil  suit  could  not  claim  like  exemption.  The 
State,  in  this  respect,  possesses  no  exclusive  privileges;  and 
wherever  the  interference  of  a  plaintiff  in  a  civil  suit  would 
be  construed  as  working  a  discontinuance  or  abandonment  of 
his  suit,  the  like  interference  by  the  State,  by  leave  of  the 
court,  with  its  own  prosecution,  will  be  deemed  a  discontinu- 
ance or  abandonment  of  the  prosecution.  Suppose  a  plaintiff 
in  a  civil  suit  had  actually  done  with  his  suit  what  the  solic- 
itor by  leave  of  court  did  with  this  indictment,  would  it  not 
have  been  a  clear  case  of  discontinuance  or  abandonment  of 
the  suit  ?  6  Comyn's  Dig.  marginal  page  266  (W.  1) ;  Clay's 
Dig.  342,  §  162,  which  shows  that  those  causes  only  "  remain- 
ing on  the  docket  of  any  court  at  the  rising  thereof  shall  be  con- 
tinued over  for  trial  at  the  next  succeeding  term."  Of  course, 
those  causes  which  are  taken  off  the  docket  are  discontinued. — 
Kennon  v.  Bell,  Minor's  Rep.  98 ;  State  v.  Blackwell,  9  Ala- 
Rep.  79. 

Ashlock  V.  Commonwealth,  7  B.  Monroe,  44,  may  be  cor- 
rect in  Kentucky,  where  they  have  no  such  statutes  as  ours 
bearing  on  the  subject ;  but  it  is  insisted  that  it  is  not  the 
law  here.  It  will  not  do  to  admit  the  power  in  a  solicitor  by 
leave  of  court  to  withdraw  a  case  from  the  docket  "  unth  leave 
to  reinstate  it  if  necessary."  If  this  power  exists  in  one  crim- 
inal case,  it  exists  in  all ;  and  indictments  for  the  highest 
offences  may  be  kept  in  this  state  of  "  suspended  animation" 
for  many  years,  until  the  witnesses  for  the  defence  have  all 
died,  and  then  reinstated,  greatly  to  the  subversion  of  justice, 
and  the  oppression  of  the  innocent.  The  statute  of  limita- 
tions in  such  cases  ceases  to  be  a  statute  of  repose. 

Discontinuance  is  good  ground  for  reversal.  Givena  y. 
Bobbins  &  Pointer,  5  Ala.  Rep.  676. 
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It  could  not  have  been  pleaded  to  the  indictment,  nor  was 
it  necessary  to  plead  it ;  it  comes  up  on  the  record. 

The  entry  of  a  nolle  prosequi  is  "  «  discharge  as  to  the  indict- 
menty  This  was  the  decision  of  all  the  judges,  except  the 
chief  justice  (Holt)  who  intimated  a  different  opinion,  in  God- 
dard  v.  Smith,  1  Salkeld,  21 ;  Commonwealth  v.  Wheeler,  2 
Mass.  Rep.  172  ;  State  v.  Blackwell,  9  Ala.  Rep.  79. 

The  effect  of  a  nolle  jyi'osequi  or  discontinuance  in  a  crim- 
inal case  cannot  be  cured  by  any  thing  occurring  afterwards, 
because  it  is  "  a  discharge  of  the  indictments^''  and  there  is  no 
statute  of  jeofails  as  to  proceedings  in  criminal  cases. 

The  case  cited  from  7  B.  Monroe  shows  that  a  nolle  prosequi 
entered,  with  express  leave  of  court  to  reinstate^  may  not  be  at- 
tended with  such  an  effect ;  but  the  leave  of  court  to  reinstate 
cannot  alter  the  effect,  unless  the  defendant  agrees  at  the  time 
of  the  nolle  'prosequi,  that  the  indictment  may  be  reinstated, 
and  therefore  the  case  in  7  B.  Monroe  is,  to  this  extent,  not 
the  law  of  Alabama. 

The  whole  policy  of  our  State  and  the  nature  of  our  insti- 
tutions demonstrate,  that  it  never  was  the  design  of  the  legis- 
lative tribunals  to  invest  or  arm  a  solicitor  or  a  court  with 
the  power  to  file  an  indictment,  and  keep  it  off  the  docket  at 
their  mere  pleasure,  and  to  reinstate  and  try  it  when  it  suited 
their  whim  or  caprice.  "A  speedy  public  trial"  is  expressly 
guaranteed  by  the  tenth  section  of  our  bill  of  rights,  and  this 
right  is  inconsistent  with  this  filing  right  claimed  for  the 
State.  If  the  State  can  file  and  then  reinstate,  at  pleasure, 
when  or  how  can  the  defendant  get  the  case  back  on  the  docket, 
if  the  court  and  solicitor  do  not  wish  it  back,  or  are  not  ready 
to  put  it  back? 

M.  A.  Baldwin,  Attorney  General,  for  the  State. 

1.  By  the  common  law,  the  Attorney  General  alone  had 
the  power  to  discharge  an  indictment,  without  acquittal,  and 
this  was  by  nolle  p'osequi;  and  in  that  even  he  might  issue 
oihei'  process  upon  the  same  indictment.  Com.  v.  Wheeler,  2 
Mass.  174;  The  State  v.  Fleming,  7  Humph.  152;  The  State 
V.  McNeil,  3  Hawks,  183 ;  Goddard  v.  Smith,  6  Mod.  Rep. 
[261]  ;  4  Com.  Dig.  Indictment  (K),  698 ;  1  Chitty  Cr.  Law, 
480;  1  Salk.  21 ;  The  State  v.  Thomson,  3  Hawks,  613. 
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2.  But  admit  that  a  nolle  jiroseqid  once  entered  bars  any 
other  jjroceedhig  on  the  same  indictment.  No  prosecuting  at- 
torney has  the  right  to  enter  a  nolle  prosequi,  or  otherwise 
discontinue  an  indictment,  except  by  leave  of  the  court.  Clay's 
Dig.  460,  §  2.  Before  a  nolle  prosequi  or  a  discontinuance 
can  be  pleaded  by  a  defendant,  must  not  the  record  show- 
that  a  nolle  prosequi,  or  "  a  declaration  that  the  State  will  pro- 
ceed no  further,"  and  that  by  the  consent  of  the  court,  was 
entered?  Without  this,  the  indictment  is  not  discontinued, 
and  the  indictment  stood  continued  by  operation  of  law. 
The  clerk  should  have  placed  it  upon  the  docket,  as  ''  leave 
to  vnthdratv  and  Jile,^^  by  consent  of  court,  was  not  leave  to 
enter  a  nolle  prosequi.  The  failure  of  clei'k  to  place  the  in- 
dictment upon  the  docket  did  not  amount  to  a  discontinu- 
ance.    AViswall  V.  Gliddon,  4  Ala.  Eep.  358. 

3.  "Leave  to  file"  was  "leave  to  place  away  am.ong  the 
papers  of  the  office,  and  contained  a  reservation  to  reinstate. 
Brow  V.  The  State,  7  Humph.  156 ;  Ashlock  v.  The  State,  7 
B.  Monroe,  44. 

4.  The  motion  to  strike  the  case  from  the  docket  was  prop- 
erly overruled.  The  defence  did  not  pursue  the  proper  mode 
to  accomplish  their  object.  It  should  have  been  pleaded  in  bar 
to  the  indictment. 

A  paper  found  among  the  files  of  the  court  proves  itself. 
State  V.  Clarkson,  3  Ala.  Eep.  378.  By  not  pleading  the 
facts  specially  it  was  waived,  as  the  plea  of  not  guilty  admit- 
ted the  indictment  te  be  genuine. — Judge  Co.  Court  of  Pike 
Co.  V.  Wilson,  18  Ala.  Rep.  758-9. 

DARGAN,  C.  J. — The  plaintiff'  in  error  was  indicted  at 
the  Spring  Term,  1847,  of  the  Circuit  Court  of  Chambers, 
for  gaming.  Two  writs  of  capias  were  issued  against  him, 
both  of  which  were  returned,  "not  found."  At  the  Spring 
Term,  1848,  the  following  entry  was  made  upon  the  record : 
"Upon  motion  of  the  solicitor,  leave  of  the  court  being  first 
had,  this  case  is  withdrawn  from  the  docket,  with  leave  to 
reinstate  if  necessary."  No  further  step  was  taken  to  bring 
the  defendant  into  court  until  January,  1851,  when,  upon 
the  order  of  the  solicitor,  a  capias  was  issued,  and  the  defend- 
ant arrested.    At  the  trial  the  defendant  moved  the  court  to 
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Strike  the  cause  from  the  docket,  on  the  ground  that  it  had 
been  discontinued ;  but  his  motion  was  overruled,  and  he 
excepted.  The  overruling  of  this  motion  is  now  assigned  as 
error. 

All  the  authorities  agree  that  every  suit,  whether  civil  or 
criminal,  may  be  discontinued.  Hawkins'  Pleas  of  the 
Crown,  Vol.  2,  416 ;  Chitty's  Criminal  Law,  364 ;  and  a  dis- 
continuance may  be  defined  to  be  a  gap  or  chasm  in  the 
proceeding,  occurring  after  the  suit  is  pending.  Chitty's 
Criminal  Law,  Vol.  1,  364;  Hawkins'  Pleas  of  the  Crown, 
Vol.  2,  416 ;  Black.  Vol.  3,  296.  If  we  test  this  case  by  these 
rules,  it  appears  to  me  it  is  impossible  to  say  there  has  not 
been  a  discontinuance  of  the  suit,  for  it  was  pending  from 
the  time  the  indictment  was  returned  into  court  by  the  grand 
jury,  and  there  has  been  a  chasm  in  the  process  of  more  than 
two  years,  and  this  chasm  was  produced  by  the  joint  act  of 
the  solicitor  and  the  court,  or  rather  by  the  act  of  the  solic- 
itor with  the  approbation  of  the  court.  If  this  be  not  a  discon- 
tinuance, then  I  say  that  there  is  no  such  thing  as  a  discontin- 
uance known  to  our  law.  I  would  not  hold  that  the  mere  fail- 
ure to  issue  process  would  be  a  discontinuance ;  because  the 
issuing  of  process  upon  an  indictment  is  made  the  duty  of 
the  clerk  by  our  law,  and  he  being  a  mere  ministerial  officer, 
the  defendant  ought  not  to  be  allowed  to  take  advantage 
of  his  omissions  to  perform  his  duty ;  but  when  the  cause  is 
taken  from  the  docket  by  the  solicitor,  with  the  permission 
of  the  court,  and  no  process  is  issued  thereon  for  more  than 
two  years,  it  must  be  discontinued,  if  by  law  a  criminal  case 
can  be  discontinued  by  failing  to  prosecute  it  regularly. 

It  is,  however,  insisted  by  the  attorney  general  that  the 
practice  of  taking  indictments  off  the  docket,  and  declining  to 
issue  process  on  them  for  a  time,  has  been  sanctioned  by  the 
Circuit  Courts,  for  a  considerable  time,  and  has  been  found 
beneficial  in  the  administration  of  the  criminal  law.  This 
may  be  true,  but  I  can  find  no  warrant  for  such  a  practice  in 
the  common  law,  and  I  am  certain  in  my  own  mind  that  our 
statute  law  gives  none.  The  second  section  of  the  eleventh 
chapter  of  the  Penal  Code  provides  that  it  shall  not  be  lawful 
for  the  attorney  general,  solicitor,  or  other  prosecuting  officer  to 
enter  a  noUe  prosequi  on  any  indictment,  or  in  any  other  way 
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to  discontinue  or  abandon  the  same,  without  the  leave  of  the 
court  having  jurisdiction  to  try  the  offence  being  first  had 
and  entered  on  its  minutes.  Clay's  Dig.  460-461.  But  I  can 
draw  no  other  inference  from  this  act  than  this ;  the  attorney 
general  or  solicitor,  who  before  its  passage  had  the  exclusive 
control  of  all  prosecutions,  and  could  enter  a  'rwlh  prosequi 
or  discontinue  a  prosecution,  as  he  saw  fit,  must,  since  the 
passage  of  the  act,  obtain  the  consent  of  the  court  before  he 
can  do  either.  But  when  the  one  or  the  other  is  done  with 
the  consent  of  the  court,  that  is,  when  there  has  been  a  nolle 
prosequi  entered,  or  the  jDrosecution  discontinued,  the  same 
consequences  follow  which  would  have  resulted  from  a  discon- 
tinuance or  a  nolle  prosequi  before  the  passage  of  the  act. 

It  is  also  urged  that  this  practice  has  obtained  in  Kentucky, 
and  we  are  referred  to  the  case  of  the  Commonwealth  v. 
Ashlock,  7  B.  Monroe,  44.  I  admit  that  this  case  fully  sus- 
tains the  practice  pursued  by  the  Circuit  Court  in  this  case ; 
but  on  what  authority,  or  in  accordance  with  what  rule,  the 
courts  of  Kentucky  proceed,  I  know  not.  If  it  be  in  pursu- 
ance of  a  statute  of  their  own,  then  their  decision  is  correct ; 
but  if  they  profess  to  proceed  according  to  the  practice  of 
the  common  law  of  England,  then  their  decision  is  incorrect; 
for  the  common  law  gives  no  countenance  to  such  a  practice. 
Indeed,  the  Court  of  Appeals  of  Kentucky  admit  that  the 
case  would  have  been  discontinued  if  leave  had  not  been  ob- 
tained to  commence  again  at  the  time  permission  was  granted 
to  suspend  further  proceedings ;  but  I  am  at  a  loss  to  know 
how  leave  to  commence  the  prosecution  afresh,  by  issuing  new 
process,  can  prevent  the  actual  chasm  in  the  prosecution,  re- 
sulting from  the  omission  to  prosecute,  unless  it  be  declared 
by  the  legislative  will  that  such  a  chasm  shall  not  produce  a 
discontinuance.  I  therefore  infer  that  the  courts  of  Kentucky 
are  governed  by  statute  law,  or  if  they  are  not,  then  I  must 
say  that  their  decision  is  erroneous,  and  I  cannot  follow  it. 
That  it  would  be  well  for  the  legislature  to  adopt  such  a 
practice  by  enactment,  I  have  no  doubt ;  but  the  court,  which 
is  guided  by  rules  as  well  in  practice  as  in  determining  upon 
the  guilt  or  innocence  of  the  accused,  cannot.  "We  must  be 
governed  by  the  rules  of  law,  as  they  exist.  We  have  not 
the  power  to  introduce  new  laws,  on  the  ground  that  they  are 
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more  convenient  than  the  old,  or  that  they  would  better 
subserve  the  purposes  of  justice. 

The  ruling  of  the  Circuit  Court  was  erroneous,  and  the 
judgment  must  be  reversed. 


SEABORN  AND  JIM  vs.  THE  STATE. 

1.  A  slave  may  be  coavicted  of  murder  for  the  homicide  of  another  slave. 

2.  The  statute  requiring  that  not  more  than  twenty,  nor  less  than  ten  days,  shall 
elapse  between  the  time  of  sentence  and  execution,  is  directory  merely ;  and 
if  more  than  twenty  days  are  allowed,  the  judgment  of  conviction  is  not 
thereby  vitiated. 

3.  A  slave's  voluntary  confessions  of  guilt  are  admissible  evidence  against  him. 
The  facts  that  he  is  a  slave,  and  ignorant,  and  to  some  extent  unacquainted 
with  the  consequences  which  may  attend  the  making  of  such  confessions,  do 
not  afifect  the  admissibility  of  the  evidence,  but  should  be  considered  by  the 
jury,  in  connection  with  the  admissions,  in  ascertaining  tlie  weight  to  be  given 
to  them. 

Error  to  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  E.  Pickens. 

The  plaintiffs  in  error,  who  were  slaves,  were  indicted  for 
the  murder  of  another  slave.  They  demurred  to  the  indict- 
ment, and  their  demurrer  being  overruled,  they  pleaded  "not 
guilty."  The  committing  magistrate  was  examined  as  a  wit- 
ness on  the  part  of  the  State;  and  he  testified,  "that  when 
he  reached  the  place  where  the  examination  took  place,  there 
were  several  gentlemen  there;  that  the  two  prisoners  were 
sitting  down,  each  chained  with  a  padlock  around  his  neck, 
and  that  they  looked  quite  melancholy ;  that  the  owner  of 
the  prisoners  and  the  owner  of  the  deceased  were  present,  and 
that  there  was  a  gun  and  a  stick  in  the  company ;  that  the 
witness  said  to  the  prisoners,  '  that  it  was  a  bad  business,  or 
a  bad  situation,  they  were  in ; '  that  Seaborn  replied  'yes,  it 
was;  but  that  it  was  too  late,'  and  shook  his  head;  that  in 
about  ten  minutes  after  this  conversation,  witness  proceeded 
to  the  examination,  and  sent  the  prisoner  Jim,  with  two  men, 
one  of  whom  had  a  gun,  out  of  the  hearing  of  the  examina- 
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tion,  and  let  the  prisoner  Seaborn  remain ;  witness  then  asked 
Seaborn  if  he  was  guilty,  or  not  guilty,  and  Seaborn  replied 
that  '  he  was  guilty ; '  witness  then  asked  him  to  state  how 
the  killing  occurred,  and  he  replied,"  &c.,  detailing  the  cir- 
cumstances of  the  murder.  The  prisoner  Jim  was  afterwards 
examined  apart  from  Seaborn,  and  his  confession  corroborated 
Seaborn's  in  every  particular.  The  State  also  produced  other 
proof  corroborating  the  confessions  of  the  prisoners,  as  to  the 
place  and  manner  of  the  killing.  The  counsel  for  the  prison- 
ers asked  the  court  to  exclude  their  confessions  from  the  jury, 
but  their  motion  was  overruled,  and  they  excepted.  There 
was  a  verdict  of  "  guilty  "  against  both  of  the  prisoners,  and 
they  were  sentenced  to  be  executed  on  the  19th  December, 
1851,  which  was  about  two  months  after  their  conviction. 

James  E.  Belser,  for  j)laintiflfs  in  error: 

1.  The  demurrer  to  each  count  of  the  indictment  should 
have  been  sustained.  The  Penal  Code  has  abolished  the  trial 
of  a  slave  for  murder  according  to  the  common  law ;  and  it 
is  doubtful  whether  it  has  provided  for  such  a  trial  in  any  of 
its  provisions. — Clay's  Dig.  p.  472,  §§  1,  2  and  7. 

2.  The  sentence  of  the  court,  on  the  19th  December,  1851, 
is  illegal  and  void.— Clay's  Dig.  p.  475,  §  16;  ib.  438,  §  1. 

3.  The  confessions  of  the  prisoners  should  not  have  been 
received.  They  were  made  under  such  circumstances,  as 
were  sufficient  to  exclude  them. — State  v.  Clarissa,  11  Ala. 
Rep.  61,  62;  State  v.  Phelps,  11  Verm.  116. 

4.  The  confessions  were  made  before  the  owner  of  the 
slave,  and  also  a  magistrate,  without  giving  to  the  prisoners 
any  warning,  and  they  should  be  held  bad  on  this  ground. — 
Roscoe  on  Ev.  43. 

5.  The  court  should  keep  it  in  mind,  that  the  plaintifis  in 
error  here  are  slaves,  and  not  white  persons,  and  that  the 
same  rules  on  the  subject  of  confessions  should  not  be  strictly 
applied  to  the  former,  that  are  to  the  latter. 

M.  A.  Baldwin,  Attorney  General,  for  the  State. 

1.  To  exclude  confessions  of  guilt,  there  must  appear  to 
have  been  held  out  some  fear  of  personal  injury^  or  some  hope 
of  personal  benefit.     In  this  case  there  was  neither. — The 
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State  V.  GuUd,  5  Halst.  182 ;  1  Greenl.  Ev.  265  and  266;  10 
Pick.  490;  Hawkins  v.  The  State,  9  Mo.  190;  Wharton  Or. 
Law,  186;  Roscoe,  40;  State  v.  Potter,  18  Conn.  166. 

2.  An  examination  by  a  magistrate  by  questions  and  an- 
swers is  held  good,  if  free  from  promises  and  threats. — Rex 
V.  Ellis,  Ryan  &  Moody,  432;  The  State  v.  Freeman,  1 
Spears,  57. 

8.  It  is  no  objection  to  confessions  properly  obtained,  that 
the  party  charged  is  in  jail,  or  otherwise  legally  confined. — 
Com.  V.  Mosler,  4  Barr,  264;  2  Car.  &  P.  418;  1  Wheeler 
Cr.  Cas.  392. 

4.  A  confession,  though  extorted,  may  be  received,  where 
many  circumstances  are  in  proof  which  agree  with  the  sev- 
eral disclosures. — 1  Greenl.  Ev.  267;  State  v.  Moore,  1 
Hayw.  482 ;  Hudson  v.  State,  9  Yerger,  410. 

5.  Questions  which  are  calculated  to  entrap,  or  which  as- 
sume the  guilt  of  the  prisoner,  are  inadmissible,  and  on  this 
rule  the  decision  in  the  Clarissa  case  (11  Ala.  Rep.)  is  foun- 
ded.— Com.  V.  Mosler,  4  Barr,  265. 

CHILTON,  J. — 1.  The  demurrer  to  this  indictment  was 
properly  overruled,  and  the  ground  upon  which  it  is  ques- 
tioned, namely,  that  a  slave  cannot  be  convicted  of  murder 
for  killing  a  slave,  is  opposed  to  the  statute,  which  declares 
that  every  slave  who  shall  be  guilty  of  murder,  &c.,  shall 
suffer  death. — Clay's  Dig.  472,  §  2.  That  murder  may  be 
committed  in  the  homicide  of  a  slave,  is  not  questioned ;  and 
here  the  general  term,  "murder,"  is  used  without  regard  to 
whether  the  person  murdered  was  a  freeman  or  slave. 

2.  That  the  sentence  was  to  be  executed  after  the  expira- 
tion of  twenty  days  from  the  time  of  their  conviction,  does 
not  vitiate  the  judgment.  The  statute  requiring  that  not 
more  than  twenty  nor  less  than  ten  days  shall  elapse,  be- 
tween the  time  of  sentence  and  the  execution,  is  clearly 
directory.— Dig.  474,  §  16. 

3.  I  have  looked  into  the  books  with  much  care,  to  see  if 
there  was  any  principle  or  precedent  which  would  justify 
the  court  in  holding  the  confessions  of  these  slaves  inadmis- 
sible as  evidence ;  but  I  have  been  unable  to  find  either. 

The  facts  that  they  were  slaves,  and  ignorant,  and  to  some 
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extent  unacquainted  with  the  consequences  which  may  at- 
tend the  making  such  admissions,  go  not  to  the  admissibility 
of  the  evidence,  but  should  be  weighed  by  the  jury  in  con- 
nection with  the  admissions  in  ascertaining  the  weight  to  be 
given  them. 

Upon  a  careful  examination  of  this  record,  it  is  impossible 
to  resist  the  conclusion  that  the  admissions  of  guilt  of  each  of 
the  prisoners  were  voluntarily  made,  and  it  is  equally  clear 
from  the  corroborative  proof,  that  the  admissions  were  true. 
That  they  were  made  to  the  examining  magistrate,  who  did 
not  previously  caution  them,  as  he  undoubtedly  ought  to 
have  done,  as  to  the  effect  of  such  admissions,  would  not  jus- 
tify the  court  in  excluding  them.  We  find  no  case  exclu- 
ding confessions  for  want  of  such  caution.  The  question  in 
such  cases  is,  were  the  confessions  voluntary,  and  uninfluen- 
ced by  fear  of  personal  injury  or  the  hope  of  some  benefit. 

We  do  not  agree  that  the  remark  made  to  the  prisoners  by 
the  justice,  "  that  it  was  a  bad  business  or  a  bad  situation  they 
were  in,"  was  such  as  assumed  their  guilt,  and  rendered  their 
subsequent  confessions  improper.  He  doubtless  alluded  to 
their  being  in  custody  upon  the  charge,  and  his  remark  was 
rather  expressive  of  sympathy  for  their  unfortunate  condi. 
tion,  than  as  eliciting  any  response  inculpating  the  prisoners. 
The  facts  of  this  case  are  wholly  unlike  the  facts  in  Clarissa 
V.  The  State,  11  Ala.  Eep.  61. 

The  court  are  unanimous  in  holding  the  evidence  admissi- 
ble, and  that  the  conviction  is  entirely  regular,  as  shown  by 
the  record. 

The  judgment  is  therefore  afiirmed ;  and  as  the  sentence 
of  conviction  has  been  suspended  that  the  case  might  be  here 
reviewed,  it  is  adjudged  that  the  prisoners  be  executed  on 
Friday  the  second  day  of  April  next,  between  the  hours  of 
10  o'clock  A.  M.  and  4  o'clock  P.  M.,  of  that  day,  by  being 
hanged  by  the  neck  until  they  are  dead. 
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THE    STATE   ex   rel.   SAVARY   vs.   CAROLINE,   a 
Slave,  et  als. 

1.  Exclusive  power  over  the  inipoitation  of  slaves  is  vested  in  Congress  after 
ihe  first  day  of  Januaiy,  1808,  by  the  ninth  section  of  the  first  article  of  the 
Constitution  of  the  United  States. 

2.  The  State  courts  could  at  uo  time  exercise  any  jurisdiction  in  cases  of  viola" 
tion  of  the  laws  prohibiting  the  slave  ti-ade,  except  such  as  were  authorized 
by  the  Congress  of  the  United  States ;  and  all  jmisdictiou  is  now  taken  away 
from  them,  by  the  fouilh  section  of  the  act  of  Congress,  approved  March  3, 
1819. 

3.  When  a  court  has  no  jurisdiction  over  the  subject  matter  of  a  suit,  neither 
the  express  nor  the  implied  consent  of  the  parties  will  confer  it 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  E.  Pickens. 

Libel  to  forfeit  slaves  brought  into  Alabama  from  the  Re- 
public of  Texas. 

The  relator  alleges  that  the  slaves  named  and  particularly 
described  in  the  libel  were  brought  into  this  State  from  the 
Republic  of  Texas,  contrary  to  the  act  of  Congress  for  the 
suppression  of  the  slave  trade,  and  prays  that  they  may  be 
declared  forfeited,  and  sold  for  the  benefit  of  the  State  and 
himself 

George  S.  Ragland  and  Reese  Howell,  in  whose  possession 
the  slaves  were,  and  who  claimed  absolute  property  in  them 
at  the  time  the  libel  was  exhibited,  came  in  as  respondents, 
and  assigned  reasons  against  the  decree  of  forfeiture  and  sale 
prayed  for.  There  were  demurrers  and  replication  in  the 
pleadings  in  the  court  below,  which  it  is  not  necessary  to 
state  particularly.  The  Circuit  Court  dismissed  the  libel ;  and 
its  action  on  the  relator's  demurrer,  and  in  decreeing  a  dis- 
missal, and  adjudging  costs  against  the  relator,  are  here  as- 
signed for  error. 

L.  E.  Parsons,  for  plaintiff  in  error. 

Rice  &  Morgan,  contra: 

LIGON,  J. — The  first  question  to  be  disposed  of  in  this 


20  ALABAMA. 


The  State  ex  reL  Savary  v.  Caroline,   a  Slave,  et  als. 


case  is,  had  the  Circuit  Court  jurisdiction  of  the  subject  mat- 
ter of  the  controversy,  and  power  to  hear  and  determine  the 
case  presented  in  the  libel  of  the  relator  ?  Should  it  appear 
that  this  jurisdiction  is  wanting,  an  examination  of  the  errors 
assigned  will  become  useless  and  unnecessary. 

The  State  courts  are  dependent,  for  all  their  jurisdiction 
on  the  subjects  involved  in  this  controversy,  upon  the  legis- 
lative action  of  the  Congress  of  the  United  States,  and  upon 
that  of  the  several  States  for  the  form  of  proceeding  to  call 
into  action  and  carry  out  the  j  urisdiction  thus  conferred  by 
Congress. 

By  the  ninth  section  of  the  first  article  of  the  Constitution 
of  the  United  States,  it  is  provided,  that  "  The  migration  or 
importation  of  such  persons  as  any  of  the  States  now  exist- 
ing shall  think  proper  to  admit,  shall  not  be  prohibited  by 
the  Congress  prior  to  the  year  one  thousand  eight  hundred 
and  eight,  but  a  tax  or  duty  may  be  imposed  on  such  impor- 
tation, not  exceeding  ten  dollars  for  each  person."  Under 
this  provision  of  the  Constitution,  power  over  the  slave  trade, 
then  carried  on  extensively  and  profitably  by  the  most  com- 
mercial States  of  the  Confederacy,  was  conferred  on  Con- 
gress, but  not  to  be  exercised  for  prohibitory  purposes  prior 
to  the  year  1808. 

On  the  2d  of  March,  1807,  the  Congress  of  the  United 
States  passed  an  act,  entitled,  "An  act  to  prohibit  the  impor- 
tation of  slaves  into  any  port  or  place  within  the  jurisdiction 
of  the  United  States,  from  and  after  the  first  day  of  January, 
1808."  The  first  section  of  this  act  provides,  "  That  from  and 
after  the  1st  day  of  January,  1808,  it  shall  not  be  lawful  to 
import  or  bring  into  the  United  States  or  the  territories 
thereof,  from  any  foreign  kingdom,  place,  or  country,  any  ne- 
gro, mulatto,  or  person  of  color,  with  intent  to  hold,  sell,  or 
dispose  of  such  negro,  mulatto,  or  person  of  color,  as  a  slave, 
or  to  be  held  to  service  or  labor." — U.  S.  Stat,  at  large,  vol. 
2,  426.  The  second  section  of  this  act  declares,  that  the 
vessel  in  which  such  persons  are  brought  shall  be  forfeited. 
The  fourth  section,  after  providing  certain  penalties  and  forfeit- 
ures against  the  importation  of  "slaves,  mulattoes,  and  per- 
sons of  color,"  for  the  purposes  prohibited  in  the  first  section, 
proceeds:  "And  neither  the  importer,  nor  any  person  or  per- 
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sons  claiming  from  or  under  him,  shall  hold  any  right  or  title 
whatsoever,  to  any  negro,  mulatto,  or  person  of  color,  nor  to 
the  service  or  labor  thereof,  who  may  be  imported  or  brought 
within  the  United  States,  or  territories  thereof,  in  violation  of 
this  law ;  but  the  same  shall  remain  subject  to  any  regula. 
tions  not  contravening  the  provisions  of  this  act,  which  the 
legislatures  of  the  several  States  or  Territories  at  any  time 
herealter  may  make,  for  the  disposing  of  any  such  negro, 
mulatto,  or  person  of  color." 

Here,  power  is  given  to  the  legislatures  of  the  States  and 
Territories  to  confer  jurisdiction  on  such  courts  within  their 
respective  limits,  as  they  may  designate,  and  to  prescribe  the 
manner  in  which  this  jurisdiction  shall  be  called  into  action 
and  exercised,  as  well  as  to  provide  what  disposition  should 
be  made  of  the  "negro,  mulatto,  or  person  of  color,"  thus 
brought  within  their  respective  limits,  contrary  to  law ; — 
wisely  and  prudently  respecting  the  local  institutions  of  the 
several  States  and  Territories,  and  leaving  it  to  them  to  as. 
sign  to  the  class  of  persons  thus  unlawfully  thrown  upon 
them,  the  social  station  most  consistent  with  those  institu- 
tions. 

Under  the  authority  of  this  provision  of  the  act  of  March 
2d,  1807,  the  legislature  of  the  ^NLississippi  Territory,  then 
exercising  lawful  jurisdiction  over  the  territory  which  now 
forms  the  State  of  Alabama,  passed  an  act  in  the  year  1815 
declaring,  that,  "  Any  slave  or  slaves,  brought  or  imported 
into  this  Territory,  contrary  to  the  laws  of  the  United  States, 
in  such  ease  made  and  provided,  shall  be  condemned  by  any 
superior  court  of  this  Territory,  within  whose  jurisdiction 
the  said  slave  or  slaves  shall  be  brought  or  be  seized,  upon 
libel  filed  in  the  said  court ;  and  shall  be  sold  by  the  proper 
officer  of  the  court  to  the  highest  l^idder,  at  public  auction, 
for  ready  money,  after  advertising  the  time  and  place  of  such 
sale,  in  some  newspaper  in  the  Territory,  at  least  fifteen  days 
previous  thereto." — Clay's  Dig.  547,  §  1.  This  statute  remained 
unaltered,  and  was  in  force  in  the  "  Alabama  Territory,"  at, 
and  after  its  separate  organization  in  1817,  and  was  adopted 
by  the  legislature  of  the  State,  after  its  admission  into  the 
Union  in  the  year  18 19 ;  and  so  the  law  remained  until  the 
year  1823,  when  the  manner  of  proceeding  to  condemn  and 
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sell  such  slaves  was  materially  altered,  and  a  general  agent 
was  required  to  be  appointed  by  the  Governor,  to  prosecute 
the  libel  in  such  cases,  and  dispose  of  the  slaves,  when  con- 
demned.—Clay's  Dig.  547-'48,  §§  3,  4,  5,  6,  7,  8,  9,  10.  It 
is  not  necessary,  in  this  case,  for  us  to  determine  how  far  and 
to  what  extent  the  act  of  1823  would  affect  the  proceedings 
in  the  court  below,  which  were  evidently  intended  to  be  con- 
formed to  the  act  of  1815,  as  we  are  fully  persuaded  the  legis- 
lation of  Congress  on  the  subject  has  put  an  end  to  the  juris- 
diction of  the  State  courts  in  all  such  cases. 

By  the  fourth  section  of  an  act  of  Congress,  approved  3d 
March,  1819,  entitled  "  An  act  in  addition  to  the  acts  prohibi- 
ting the  slave  trade,"  it  is  enacted  "that  when  any  citizen  or 
other  person  shall  lodge  information  with  the  attorney  for  the 
district  of  any  State  or  Territory,  as  the  case  may  be,  that 
any  negro,  mulatto,  or  person  of  color  has  been  imported 
therein  contrary  to  the  provisions  of  the  acts  in  such  case 
made  and  provided,  it  shall  be  the  duty  of  said  attorney 
forthwith  to  commence  a  prosecution  by  information ;  and 
process  shall  issue  against  the  person  charged  with  holding 
such  negro,  negroes,  mulatto,  mulattoes,  person  or  persons  of 
color,  so  alleged  to  be  imported  contrary  to  the  provisions  of 
the  acts  aforesaid ;  and  if,  upon  the  return  of  the  process  exe- 
cuted, it  shall  be  ascertained  by  the  verdict  of  the  jury  that 
such  negro,  negroes,  mulatto,  mulattoes,  person  or  persons  of 
color,  have  been  brought  in,  contrary  to  the  true  intent  and 
meaning  of  the  acts  in  such  cases  made  and  provided,  then 
the  court  shall  direct  the  marshal  of  said  district  to  take  the 
said  negroes,  mulattoes  and  persons  of  color  into  his  custody 
for  safe  keeping,  subject  to  the  orders  of  the  President  of  the 
United  States;  and  the  informer  or  informers,  who  shall  have 
lodged  the  information,  shall  be  entitled  to  receive,  over  and 
above  the  portion  of  the  penalties  accruing  to  him  or  them  by 
the  provisions  of  the  acts  in  such  cases  made  and  provided,  a 
bounty  of  fifty  dollars  for  each  and  every  negro,  mulatto,  or 
person  of  color,  who  shall  have  been  delivered  into  the  custo- 
dy of  the  marshal ;  and  the  Secretary  of  the  Treasury  is  here- 
by authorized  and  required  to  pay,  or  cause  to  be  paid,  the 
aforesaid  bounty,  upon  the  certificate  of  the  clerk  of  the  court 
for  the  district  where  the  prosecution  may  be  had,  with  the 
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seal  of  the  office  thereto  annexed,  stating  the  number  of  ne- 
groes, mulattoes  or  persons  of  color  so  delivered." 

The  sixth  section  repeals  all  acts  and  parts  of  acts  "  repug- 
nant to  the  provisions  of  this  act." 

The  provisions  of  this  act  are,  in  our  opinion,  utterly  in- 
consistent and  repugnant  to  those  provisions  in  the  acts  of  2d 
of  March,  1807,  and  20th  of  April,  1818,  which  are  substan- 
tially the  same,  so  fiir  as  they  confer  power  on  the  States  and 
Territories  to  bestow  jurisdiction  on  their  own  courts  to  pro- 
ceed by  libel  or  information  for  the  condemnation  and  sale  of 
negroes,  mulattoes  and  persons  of  color  imported,  or  brought 
into  them  contrary  to  the  acts  of  Congress,  and  being  repug- 
nant, the  former,  to  the  extent  of  such  repugnance,  are  re- 
pealed. 

According  to  the  act  of  1819,  all  power  over  the  subject  is 
conferred  on  the  District^Courts  of  the  United  States,  their  at- 
torneys and  marshals ;  and  the  power  of  disposing  of  the  per- 
sons unlawfully  imported  is  taken  from  the  States,  and  con- 
ferred on  the  President  of  the  United  States.  Nothing  is  left 
to  the  former  but  their  useless  statutes,  passed  to  carry  out 
the  act  of  1807. 

Congress  having,  by  this  means,  revoked  the  authority 
given  to  the  States  and  their  courts,  the  jurisdiction  of  these 
courts  falls  also. 

But  it  may  be  said  that  as  no  exception  was  taken  by  the 
respondents  in  the  court  below  to  its  jurisdiction,  it  cannot  be 
urged  in  the  Appellate  Court ;  and  that  by  responding  in  that 
court,  and  pleading,  they  have  consented  to  the  jurisdiction. 
To  this  it  is  replied,  that  when  a  court  has  no  jurisdiction 
over  the  subject  matter  of  a  suit,  neither  the  express  nor  im- 
plied consent  of  the  parties  will  confer  it.  In  Wyatt  v.  Judge 
et  al.,  7  For.  37,  it  is  said,  and  we  think  rightly,  "that  an  ob- 
jection to  the  want  of  jurisdiction  was  allowable  in  the  Appel- 
late Court,  though  not  made  in  the  court  below."  Suppose 
we  were  to  reverse  the  judgment  on  the  assignment  of  errors 
in  the  record,  we  could  not  remand  the  cause  to  a  court  that 
could  render  no  judgment  upon  the  matters  in  controversy. 
The  judgment  of  the  Circuit  Court  is  affirmed. 
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SPENCEE  vs.  THE  STATE. 

1.  A  declaration,  of  a  character  proper  for  a  slave  to  make,  made  by  him  in  the 
presence  and  hearing  of  a  white  person  from  whom  it  naturally  called  for  a  re- 
sponse, is  admissible  evidence  against  such  -white  person,  if  uncontradicted  by 
him,  as  showing  acquiescence  in  the  truth  of  the  statement. 

2.  The  eighteenth  section  of  the  fourth  chapter  of  the  Penal  Code,  (Clay's  Digest, 
419,  §  18,)  has  not  an  extra-territorial  operation. 

3.  The  tenus  "steal"  and  "larceny,"  as  used  iu  the  twenty-fifth  section  of  the 
fourth  chapter  of  the  Penal  Code,  (Clay's  Digest,  420,  §  25,)  are  technical,  and 
do  not  include  an  oflfence  wliich  would  not  amount  to  a  larceny  if  committed  in 
this  State. 

Ereoe  to  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  E.  Pickens. 

The  plaintiff  in  error  was  indicted  for  "inveigling,  steal- 
ing, carrying  and  enticing  away  a  slave,  with  a  view  to  con- 
vert such  slave  to  his  own  use,"  &c.  On  the  trial,  the  State 
offered  to  prove  the  confessions  and  declarations  of  the  slave, 
made  the  day  after  the  prisoner's  arrest,  and  in  his  presence 
and  hearing,  and  after  the  slave  had  been  taken  aside  by  some 
of  the  company  present,  and  privately  conversed  with.  These 
declarations  were  offered  in  connection  with  other  evidence, 
showing  that  on  the  declarations  being  made,  some  person 
present  asked  the  prisoner  if  he  did  not  intend  to  whip  the 
slave  for  making  them,  to  which  he  replied  that  "  he  did." 
The  evidence  was  objected  to  by  the  prisoner,  but  was  admit- 
ted by  the  court.  The  State  also  offered  to  prove  other  de- 
clarations made  by  the  slave  in  the  presence  and  hearing  of 
the  prisoner,  after  an  investigation  had  been  had  before  a 
magistrate,  and  while  the  prisoner  was  being  conveyed  to  jail 
in  the  custody  of  the  sheriff,  which  declarations  were  not  con- 
tradicted by  the  prisoner.  These  declarations  were  also  ad- 
mitted against  the  objection  of  the  prisoner.  There  was  also 
evidence  tending  to  show  that  the  slave  had  run  away  from 
his  overseer  when  about  to  be  whipped  by  him,  in  the  State 
of  Georgia. 

The  court  charged  the  jury,   "that  a  runaway  slave,  either 
in  this  State,  which  slave  was  run  away  from  a  foreign  State 
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and  found  in  this,  or  found  in  a  foreign  State,  and  belonging 
to  a  non-resident,  was  the  subject  of  the  statutory  offence  of 
inveigling,  stealing,  &c.,  and  that  under  either  of  the  above 
state  of  facts,  the  prisoner  could  be  considered  under  the  in- 
dictment." The  admission  of  the  declarations  of  the  slave, 
and  the  charge  of  the  court,  are  now  assigned  for  error. 

GUNN,  for  plaintiff  in  error : 

1.  Declarations  and  conversations  in  presence  and  hearing 
of  a  party,  when  uncontradicted  by  him,  before  they  can  be 
receive'd  as  evidence  against  him,  must  be  made  by  such  per- 
sons and  under  such  circumstances  as  naturally  to  call  for  a 
contradiction.  1  Greenleaf,  §  199 ;  1  Lit.  Sel.,  Gas.  145 ;  Com- 
monwealth V.  Kennedy,  12  Met.,  235.  Such  declarations  may 
often  be  impertinent,  and  best  rebuked  by  silence.  Child  v. 
Grace,  2  C.  &  P.,  193. 

2.  Declarations  coming  from  a  slave  do  not  come  from  such  a 
source  as  to  call  for  a  contradiction  or  reply.     Groning  v.  De- 
vana,  2  Bailey,  192  ;    1  M'Cord,  430 ;    Fox  v.  Lambson,  8  - 
Hals.,  275 ;  Brown  v.  Lester,  Geo.  Dec,  part  1,  77 ;  2  vol. 
Phillips  Evidence,  p.  59,  note  46,  and  cases  there  cited. 

8.  The  court  erred  in  charging  the  jury  that  a  slave  in  a 
foreign  State  was  the  subject  of  the  statutory  offence  of  in- 
veigling, stealing,  &;c.,  as  the  25th  §  Clay's  Dig.,  420,  only 
uses  the  words  steal  and  larceny.  The  indictment  was  found 
under  the  provisions  of  the  25th,  and  not  the  18th  section. 
The  proper  charge,  therefore,  for  the  court  to  give  was,  that 
to  make  out  an  offence  under  the  25th  section,  the  slave 
should  have  been  taken  under  such  circumstances  as  would 
have  been  a  larceny  at  common  law.  Hawkins  v.  The  State, 
8  Porter,  461;  and  Wisdom's  case,  lb.,  511 ;  Mooney  v.  The 
State,  8  A.  R.,  328 ;  Murry  v.  The  State,  18  A.  R.,  727. 

M.  A.  Baldwin,  Attorney  General,  for  the  State : 

1.  Where  declarations  are  made  in  the  presence  of  a  party, 
which  jeopardize  his  interest  or  reputation,  and  not  denied  by 
him,  it  is  an  admission  of  the  truth  of  such  declarations  by 
the  party  whose  interest  or  reputation  is  affected  by  them. 
The  true  nile,  in  such  cases,  seems  to  be  that  evidence  of  this 
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character  is  admissible,  whenever  ilie  occasion  and  the  at- 
tendant circumstances  call  for  serious  admission  or  denial  on 
his  part.  Vail  v.  Strong,  10  Verm.,  463 ;  Mattocks  v.  Ly- 
man, 16  lb.,  119  ;  Wheat  v.  Groom,  7  A.  R,  349. 

2.  In  the  case  at  bar,  the  prisoner  was  asked  if  he  did  not 
intend  to  whip  the  slave  for  making  these  statements  in  his 
presence,  and  he  replied  that  he  would  whip  the  slave.  This 
will  let  in  the  declaration  of  the  slave,  for  if  the  party  in 
whose  presence,  and  against  whom,  the  declarations  are  made, 
make  any  answer  or  reply  whatever,  the  whole  conversation 
in  which  the  declarations  are  made  must  be  submitted  to  the 
jury.  Mattock  v.  Lyman  et  al.,  Supi*a. ;  Wheat  v.  Groom, 
Supra. 

3.  It  is  no  objection  to  the  admission  of  these  declarations 
that  the  declarant  was  a  slave.  The  reason  for  their  admis- 
sion is  not  upon  the  ground  that  the  party  making  them 
could  be  a  competent  -witness,  but  they  are  received  upon  the 
ground  that  they  are  "  verbal  acts"  connected  with  the  trans- 
action, and  calculated  to  elucidate  its  character.  Rex  v.  Bart- 
lett,  7  Gar.  &  Payne,  832 ;  Rex  v.  Smithers,  5  lb.,  332 ;  The 
State  V.  Ghittem,  2  Dev.,  49 ;  Yeatman  k  Armstead  v.  Hart, 
6  Humph.,  375. 

4.  The  charge  of  the  court  is  in  accordance  with  the  recent 
decisions  of  this  court.  The  State  v.  Williams,  15  A.  R.,  259 ; 
The  State  v.  Murray,  18  lb.,  727. 

5.  The  bill  of  exceptions  does  not  disclose  what  these  decla- 
rations were  which  the  slave  made  in  presence  of  prisoner,  and 
as  such,  it  does  not  appear  that  the  prisoner  was  prejudiced 
by  their  admission. 

6.  The  cases  in  5th  and  7th  Car.  k  Payne,  Supra.,  332  and 
832,  show  that  the  parties  against  whom  the  declarations  were 
made,  were  both  under  arrest.     Roscoe,  Cri.  Ev.,  top  p,  46. 

GOLDTHW AITE,  J.— The  first  question  presented  by  the 
record  arises  upon  the  admissibility  of  the  declarations  of  the 
slave,  made  in  the  presence  and  hearing  of  the  prisoner.  The 
record  does  not  inform  us  of  the  character  of  the  declarations, 
and  assuming  for  the  present  that  they  were  not  denied  by  the 
prisoner,  and  that  his  situation  at  the  time  was  not  such  as  to 
render  it  improper  for  him  to    make    such    denial,     the 
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question  which  the  court  is  called  upon  to  determine  is, 
simply  whether  the  admission  of  a  white  man  to  the  truth  of 
any  statement  made  by  a  slave,  in  his  presence  and  hearing, 
can  be  inferred  from  his  silence.  The  rule  in  relation  to  evi- 
dence of  this  character,  so  far  as  we  are  able  to  deduce  it  from 
adjudged  cases  and  the  best  elementary  writers,  is,  that  the 
statement  must  be  heard  and  understood  by  the  party  affected 
by  it ;  that  the  truth  of  the  facts  embraced  in  it  must  be  with- 
in his  knowledge,  and  that  the  statement  must  be  made  under 
such  circumstances  and  by  such  persons  as  naturally  to  call 
for  a  reply.  1  M.  &  M.,  306 ;  14  S.  &  R.,  393 ;  Child  v. 
Grace,  2  C.  &  P.,  193 ;  Hayslep  v.  Gymer,  1  Ad.  &  El,  162, 
165 ;  Batturs  v.  Sellers,  5  Har.  &  J.,  117,  119 ;  Cow.  &  Hill's 
notes  to  Phil.  Ev.  Part  1,  191  to  199 ;  1  Green.  Ev.,  §  199  ; 
Com.  V.  Kinney,  12  Met.,  235. 

To  reject  the  evidence  in  the  case  under  consideration, 
solely  on  the  ground  that  the  party  making  the  declaration 
was  a  slave,  would  be  in  effect  to  decide  that,  under  no  con- 
ceivable circumstances,  could  a  statement  made  by  a  slave  call 
for  a  response  from  a  white  man ;  a  proposition  in  direct  op- 
position to  our  daily  observation  and  experience, 

That  the  declaration  was  made  by  a  person  whose  condi- 
tion rendered  him  incompetent  as  a  witness,  does  not  in  the 
slightest  degree  affect  the  principle  on  which  evidence  of  this 
character  rests.  If  the  declaration  was  made  by  a  slave,  and 
the  party  affected  by  it  had  made  by  his  reply  a  direct  admis- 
sion of  its  truth,  there  could  be  no  doubt  of  the  admissibility 
of  the  statement  and  reply ;  and  in  cases  of  implied  admis- 
sions, the  admission,  instead  of  being  made  by  language,  is 
made  by  the  silence  of  the  party.  The  circumstances  under 
which  the  declarations  were  made,  the  fact  that  the  slave, 
before  making  them,  had  been  taken  aside  and  privately 
talked  to  by  some  of  the  company,  cannot,  in  our  opinion,  in 
the  slightest  degree  affect  the  question  of  the  admissibility  of 
the  evidence,  although  it  might  properly  have  the  effect  of 
impairing  its  force  with  the  jury.  In  relation  to  the  reply  in 
the  affirmative,  made  by  the  prisoner  to  the  question  asked 
by  some  one  present,  if  he  did  not  intend  to  chastise  the  slave 
for  making  the  declarations,  we  do  not  think  it  amounted  to 
a  denial  of  the  statement  made,  and  could  therefore  have  no 
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bearing  upon  the  question  of  the  admissibility  of  the  evidence. 
Neither  does  the  fact,  that  the  declarations  were  made  while 
the  party  affected  by  them  was  under  arrest,  affect  their  ad- 
missibility. Evidence  of  the  implied  admissions  of  parties 
while  in  the  custody  of  officers,  under  circumstances  similar 
to  the  present  case,  has  been  received  by  the  English  courts, 
Eex  V.  Smithers,  5  C.  &  P.,  332 ;  and  no  case  has  been  cited  by 
counsel,  and  we  have  been  able  to  find  none,  in  which  evi- 
dence of  this  character  has  been  rejected  on  this  ground  alone, 
without  the  intervention  of  some  other  circumstances  operat- 
ing on  the  mind  of  the  prisoner  by  fear,  by  doubts  of  his 
rights,  or  by  inducing  the  belief  that  his  security  would  be 
best  promoted  by  silence.  No  circumstance  sufficient  to  raise 
this  presumption  appeared  in  the  case  under  consideration, 
and  it  follows  that  there  was  no  error  shown  by  the  record  in 
the  admission  of  the  testimony  objected  to. 

The  language  of  the  charge,  as  stated  in  the  bill  of  excep- 
tions, renders  it  difficult  to  ascertain  Avith  accuracy  the  pre- 
cise idea  intended  to  be  conveyed  to  the  jury.  The  evidence, 
however,  which  is  stated  in  connection  with  it,  and  upon 
which  we  must  presume  it  was  predicated,  tended  to  prove 
that  the  slave  had  run  away  in  the  State  of  Georgia,  and  the 
charge  in  substance  was,  that  a  slave  in  another  State,  and 
belonging  to  a  non-resident,  could  be  the  subject  of  the  statu- 
tory offence  declared  by  the  eighteenth  section  of  chapter  4  of 
the  Penal  Code,  Clay's  Dig.,  419.  In  our  view,  the  charge 
would  seem  to  give  to  that  section  an  extra-territorial  opera- 
tion, and  in  that  aspect  it  was  clearly  erroneous. 

And  if  the  court  intended  to  instruct  the  jury  that  the 
prisoner,  by  bringing  into  this  State  a  slave  taken  by  him  in 
another  State  under  any  of  the  circumstances  which  would 
have  been  a  violation  of  the  section  of  the  Penal  Code  before 
referred  to  had  the  taking  been  in  this  State,  could  be  con- 
victed on  the  indictment  against  him,  we  think  the  charge  was 
also  erroneous.  The  twenty-fifth  section  of  the  Penal  Code, 
chapter  4,  Clay's  Dig.,  420,  provides  "that  every  person,  who 
shall  fraudulently  or  feloniously  steal  the  property  of  another 
in  any  other  State  or  country,  and  shall  bring  the  same  with- 
in this  State,  may  be  convicted  and  punished  in  every  such 
case  as  if  such  larceny  had  been  committed  in  this  State ;  and 
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in  every  such  case,  such  larceny  may  be  charged  to  have  been 
committed  in  any  county  in  or  through  which  such  stolen 
property  may  have  been  brought,"  and  the  previous  decisions 
of  this  court,  based  upon  the  two  sections,  the  eighteenth  and 
twenty-fifth,  taken  in  connection  with  each  other,  have  estab- 
lished the  rule  that  for  a  violation  of  the  last  section,  in  rela- 
tion to  a  slave  stolen  in  another  State  and  brought  into  this, 
that  the  indictment  must  be  framed  on  the  eighteenth  sec- 
tion. William  v.  The  State,  15  Ala.,  259 ;  Ham  v.  The  State, 
17  Ala.,  188;  Murray  v.  The  State,  18  Ala.  Rep.,  727. 

It  is  unnecessary  to  review  the  correctness  of  these  deci- 
sions upon  this  point,  as  Ave  all  agree,  that  whatever  may  be 
the  form  of  the  indictment  required  to  reach  offences  under  the 
twenty-fiflh  section,  it  can  make  no  difference  in  the  facts  neces- 
sary to  be  proved  to  establish  the  guilt  of  the  accused  under 
that  section.  Applying  the  legal  rules  of  construction  to  the 
section  last  referred  to,  we  entertain  no  doubt  that  the  words 
"  steal "  and  "  larceny  "  are  there  technically  used,  and  that 
one  of  the  essential  ingredients  of  the  offence  intended  to  be 
created  by  that  section,  was  the  taking  of  the  property  in 
another  State,  under  such  circumstances  as  would  constitute 
larceny  in  this.     Murray  v.  The  State,  18  Ala.,  727. 

The  eighteenth  section,  however,  while  it  embraces  the  steal- 
ing of  slaves  within  the  meaning  in  which  the  words  "  steal " 
and  "  larceny  "  are  used  in  the  twenty-fifth  section,  also  em- 
braces other  offences,  of  the  same  character  it  is  true,  and  vis- 
ited upon  conviction  with  the  same  punishment,  but  which  dif- 
fer from  that  offence,  considering  it  as  a  technical  stealing,  in 
some  essential  particulars.  Thus,  to  carry  or  entice  away  a  slave 
in  this  State,  with  the  view  to  enable  such  slave  to  reach  a  State 
or  country  where  he  might  enjoy  his  freedom,  would  be  a  vi- 
olation of  the  eighteenth  section ;  but  if  the  same  act  with  the 
same  intent  was  committed  in  another  State,  and  the  slave 
brought  into  this,  it  could  not,  under  the  view  we  have  taken, 
be  held  as  a  violation  of  the  twenty-fiflh  section.  As  the  in- 
structions, in  the  view  in  which  we  have  last  considered  them, 
may  have  induced  the  jury  to  believe  that  the  term  stealing, 
as  used  in  the  twenty-fifth  section  of  the  Penal  Code,  covered 
all  the  acts  embraced  by  the  eighteenth  section,  and  thus 
tended  to  mislead  them,  it  follows  that  the  judgment  must  be 
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reversed^  and  the  cause  remanded ;  and  the  clerk  of  this  court 
will  issue  a  mandate  to  the  sheriff  of  Macon  county,  reciting 
the  judgment  of  this  court,  and  directing  him  to  demand  the 
prisoner  of  the  warden  of  the  penitentiary,  and  requiring  the 
warden  to  deliver  the  prisoner  to  such  sheriff,  upon  being  fur- 
nished with  a  copy^of  said  mandate  and  a  receipt  endorsed 
thereon  acknowledging  such  delivery,  and  commanding  such 
sheriff  to  transfer  the  prisoner  to  the  jail  of  his  county  for  safe 
keeping,  until  discharged  by  law. 


SWALLOW  vs.  THE  STATE. 

1.  The  oflfenee  of  gaming  is  complete  by  playing  once. 

2.  An  unoccupied  store  house,''8ituated  in  a  town,  and  fronting  on  tiie  street,  if 
habitually  resorted  to  by  persons  for  the  purpose  of  playing  cards,  comes  with- 
in the  provision  of  the  statute  agaiust  playing  cards  at  any  "  out  house  where 
people  resort." 

3.  A  chaise  to  the  jury  in  a  criminal  case  "  that  if  any  one  or  more  of  their  num- 
ber differed  from  the  majority  of  the  panel  as  to  the  guilt  or  innocence  of  the 
defendant,  they  might  properly  waive  their  convictions  and  agree  with  the 
majority,  but  were  not  bound  to  do  so,"  is  calculated  to  mislead  the  jury,  and 
is  therefore  erroneous. 

Error  to  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  Turner  Reavis. 

The  plaintiff  in  error  was  indicted  for  playing  at  cards  "in 
an  out  house  where  people  did  then  and  there  resort." 

The  proof  was  that  he  was  seen  to  play  but  on  one  occa- 
sion. The  house  in  which  the  playing  took  place  was  de- 
scribed as  an  unoccupied  store  house  in  the  town  of  Memphis, 
in  Pickens  county,  and  was  one  of  a  continuous  line  fronting 
on  the  street.  At  the  time  of  the  playing  the  doors  and  win- 
dows were  closed,  and  it  was  so  dark,  that  although  it  was 
day  time,  a  candle  had  to  be  used.  The  house  was  com- 
monly kept  locked,  and  the  key  was  kept  by  one  White,  of 
whom  the  defendant  and  others  procured  it  at  the  time  they 
played.    A  witness  proved  that  he  had  seen  persons  playing 
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cards  in  this  house  once  or  twice,  and  that  one  of  these  times 
was  the  time  at  which  said  Swallow  played. 

The  court  charged  the  jury,  that  "  if  they  believed  the  evi- 
dence, said  house  was  an  out  house,  and  that  if  they  be- 
lieved that  people  resorted  there  for  the  purpose  of  playing 
cards,  they  must  find  the  defendant  guilty."  The  court  re- 
fused to  charge,  at  the  request  of  the  counsel  for  Swallow, 
"  that  if  defendant  had  played  at  cards  but  once  in  said  house, 
and  had  no  knowledge  of  any  other  playing,  that  defendant 
should  not  be  found  guilty." 

The  counsel  for  Swallow,  in  his  argument  to  the  jury, 
maintained  *'  that  if  any  one  or  more  of  them  should  not  be 
satisfied  of  the  guilt  of  the  defendant,  it  would  be  his  or  their 
duty  not  to  consent  to  a  conviction,  but  to  stand  out  against  a 
majority."  In  reference  to  this  argument,  the  court  charged 
the  jury  "that  if  any  one  or  more  of  their  number  differed 
from  the  majority  of  the  panel  as  to  the  guilt  or  innocence  of 
the  defendant,  they  might  properly  waive  their  convictions 
and  agree  with  the  majority,  but  were  not  bound  to  do  so." 

The  charges  of  the  court  given  as  aforesaid,  and  the  refusal 
to  charge  as  requested,  are  assigned  as  errors, 

A.  B.  Clitherall,  for  plaintiff  in  error. 

M.  A.  Baldwin,  Attorney  General,  contra. 

1.  Court  charged  if  jury  believed  the  evidence,  it  was  an  out 
house  ;  and  if  they  believed  people  resorted  there  for  the  pur- 
pose of  playing  cards  that  they  must  find  defendant  guilty. 

There  was  no  error  in  this  charge.  State  v.  Falconer, 
2  McCord,  438;  Cameron  v.  State,  15  Ala.,  383. 

2.  The  court  charged  j  ury,  if  any  one  or  more  of  them  dif- 
fered with  the  majority,  they  might  properly  waive  their  con- 
viction and  agree  with  the  majority,  but  were  not  bound  to 
do  so.  This  appears  to  me  to  be  the  proper  rule,  or  else  how 
can  a  jury  ever  agree  when  there  is  any  difference  of 
opinion?  It  was  nothing  more  than  the  expression  of  a  tru- 
ism on  the  part  of  the  court,  as  in  Blackwell  v.  State,  9  A. 
R.,  79. 

3.  The  charge  asked  was  properly  refused.  Playing  once 
in  a  place  inhibited  by  statute  is  indictable.  Cameron  v. 
State,  15  A.  K,  383. 
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Phelan,  J. — This  court  has  decided,  in  the  case  of  Came- 
ron V.  State,  15  Ala.,  383,  that  ''  the  offence  of  gaming  is 
complete  by  playing  o?ice."     This  case  disposes  of  that  point. 

It  is  quite  clear  that  a  vacant  store  house,  such  as  that  de- 
scribed in  this  case,  if  habitually  resorted  to  by  persons  for 
the  purpose  of  playing  cards,  comes  within  the  provisions  of 
the  statute  against  playing  at  any  "  out  house  where  people 
resort."  The  case  of  Cameron  v.  State  goes  to  this  point 
also.  The  question  whether  it  was  so  resorted  to  or  not  was 
properly  left  to  the  j'ory. 

In  the  charge  given  by  the  court  to  the  jury,  "that  if  any 
one  or  more  of  their  number  differed  from  the  majority  of  the 
panel  as  to  the  guilt  or  innocence  of  the  defendant,  they 
might  properly  waive  their  convictions  and  agree  with  the 
majority,  but  they  were  not  bound  to  do  so,"  we  think  the 
court  erred.  This  charge  it  appears  was  elicited  by  the  argu- 
ment of  defendant's  counsel  to  the  jury,  in  which  he  contend- 
ed it  was  the  duty  of  every  juror  to  ''  stand  out  against  a  ma- 
jority" if  not  satisfied  himself  of  defendant's  guilt.  It  is  bet- 
ter to  give  such  arguments  free  scope  in  criminal  cases,  than  to 
meet  them  with  a  charge  from  the  bench,  which  is  at  all  cal- 
culated to  embarrass  the  minds  of  a  jury  with  nice  distinctions 
in  respect  to  their  duty.  The  oath  of  a  juror  points  out  to 
him  his  duty  plainly ;  it  is,  "  to  render  a  true  verdict  according 
to  the  evidence."  That  the  plainest  man  can  understand,  and 
every  honest  man  will  fulfil.  As  to  the  consultation  of  the 
jury  room,  and  the  modes  of  arriving  at  one  mind  among 
twelve  men,  on  a  disputed  question  of  fact,  or  of  law  and  fe,ct, 
there  are  no  special  rules  to  be  laid  down.  In  all  cases  of 
difficulty  kt  them  take  their  oath  as  a  guide ;  how  far  each 
man  will  follow  his  own  understanding  of  the  case,  or  adopt 
the  understanding  of  others,  is  left  to  himself.  There  may  be 
nothing  in  the  charge  of  the  court  that  seriously  militates 
with  this  view  of  the  subject ;  still  we  are  inclined  to  think, 
that  the  charge  to  a  jury,  that  where  one  or  more  differed 
from  the  majority  "they  might  properly  i/ja we  their  convic- 
twfMy''  is  such  a  charge  as  was  calculated  to  mislead,  and  that 
this  would  not  be  cured  by  adding  that  "they  were  not 
bound  to  do  so." 

For  this  error  in  the  charge  of  the  court,  the  judgment  is 
reversed  and  the  cause  remanded. 


r- 
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REEVES  vs.  THE  STATE. 

1.  The  caption  of  an  indictmeut  is  that  entry  of  record  showing  when  and  where 
the  court  is  held,  who  presided  as  judge,  the  venire,  and  who  were  summoned 
and  sworn  aa  grand  jurors ;  and  this  caption  is  a  part  of  every  indictment,  and 
need  not  be  repeated  in  any  part  of  it. 

2.  An  indictment  was  entitled  in  the  margin,  "  The  State  of  Alabama,  Butler 
County,"  and  in  the  body  of  the  indictment  it  was  recited  that  "  the  grand  ju- 
rors," <fec.,  "  of  the  county  of  Buter  upon  their  oaths  present,"  <fcc.  The  name  of 
the  county  was  not  again  repeated,  nor  was  any  other  county  named.  The 
offence  was  charged  to  hare  Ijf en  committed  "«n  the  corinty  aforesaid."  It 
wa«  held. 

That  the  indictment  was  not  defective.  The  conrts  are  bound  to  know  the 
names  of  all  the  counties  in  the  State ;  and  there  being  no  such  county  a-s 
Buter,  the  words  "in  the  county  aforesaid,"  must  refer  to  the  county  stated 
in  tlie  margb  of  the  indictment 

Error  to  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  Robert  Dougherty. 

Waits,  Judge  &  Jackson,  for  the  plaintiff  in  error. 

1.  The  indictment  was  defective,  in  not  showing  that  the 
offence  was  committed  in  a  county  over  which  the  court  had 
jurisdiction.  The  court  was  bound  judicially  to  know  that 
there  was  no  such  county  as  Buter  in  the  State  of  Alabama. 
See  Chitty's  Crim.  Law,  marginal  page  194,  and  note  stating 
N.  C.  decisions. 

2.  If  two  counties  be  mentioned,  one  in  the  margin,  and 
then  a  fact  is  described  as  having  occurred  in  another, 
e.  g.,  Butler,  in  the  margin,  and  the  fact  is  stated  to  have  oc- 
curred in  "  Buter ^''  and  afterwards  the  offence  is  stated  to  have 
been  committed  at  a  place  "in  the  county  aforesaid,"  without 
showing  which  county  is  intended ;  this  will  refer  to  the  last 
antecedent  county,  viz.,  "  J5?/fer,"  and  the  indictment  will  be 
insufficient.     See  Chitty's  Crim.  PI.  marginal  p.  194. 

M.  A.  Baldwin,  Attorney  General,  for  the  State. 

1.  The  only  question  in  this  case  is  this ;  is  the  venue  suffi- 
ciently laid  in  Butler  county  ? 

To  determine  this  question,  it  is  necessary  to  inquire 
whether  the  words  in  the  body  of  the  indictment,  *'  in  the 
county  a/orescud,''^  refer  to  ^^  Buter  county,'^  in  the  caption,  or 
to  Butler  county,  in  the  margin. 
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2.  Though  it  is  necessary  to  aver  the  venue  in  the  body 
of  the  indictment,  yet  if  it  be  laid  in  the  margin,  the  venue 
in  the  bod}''  of  the  indictment  may  be  properly  laid  by  the 
words,  "^w  the  county  aforesaicV  L  Chitty  Cr.  Law,  194; 
Barnes  v.  State,  5  Yer.  186 ;  The  State  v.  Nixon,  18  Verm. 
75 ;  The  State  v.  Gilbert,  13  lb.  647 ;  Morgan  v.  State,  June 
Term,  1851. 

3.  The  caption  of  an  indictment  is  the  style  of  the  court  at 
which  the  indictment  is  found,  and  one  caption  answers  for 
all  indictments  of  ^he  term,  and  concludes  with  the  words  '■'■it 
is  presented  that.''     1  Chitty  Cr.  Law,  327;  1  East  P.  C.  113. 

4.  The  caption  forms  no  part  of  the  indictment.  1  Chitty 
Cr.  Law,  326;  9  Porter,  487;  Kirk  v.  The  State,  6  Miss. 
471 ;  Duncan  v.  State,  1  Scam.  457 ;  People  v.  Jewett,  3 
Wend.  322. 

5.  If  the  caption  is  rejected  as  surplusage,  there  is  no  county 
mentioned  in  the  indictment  but  Butler  in  the  margin,  and 
the  words  "  county  aforesaid,''  in  the  body,  will  have  reference 
to  it 

6.  The  caption  in  the  court  below  shows  that  this  indict- 
ment was  found  by  a  gi'and  jury,  legally  sworn  and  charged 
for  Butler  county,  and  the  unnecessary  statement  in  the  cap- 
tion of  the  indictment,  that  the  grand  jury  were  empannelled 
for  another  county,  cannot  vitiate  the  finding  of  the  grand 
jury.     State  v.  Murphy,  9  Por.  487. 

7.  The  indictment  recites,  the  grand  jurors  were  of  "the 
State  of  Alabama."  The  court  is  bound  judicially  to  know 
that  there  is  no  such  county  in  the  State  of  Alabama  as  JButer 
county.  There  is  no  county  in  the  State  mentioned  but  But- 
ler county  in  the  indictment,  and  the  words  "  in  the  county 
aforesaid,"  refer  to  that  county.  People  v.  Breese,  7  Cowen, 
429;  The  State  v.  Hardin,  1  Brevard,  47. 

8.  The  court  will  intend  that  Buter  and  Butler  indicate 
the  same  county.     The  State  v,  Steadman,  7  Por.  496. 

DAHGtAN,  C.  J. — The  plaintiff  in  error  was  indicted  in 
the  Circuit  Court  of  Butler,  for  an  assault  and  battery  com- 
mitted upon  one  Alexander  McCarty.  When  required  to 
plead,  he  demurred  to  the  indictment,  but  his  demurrer  was 
overruled,  and  upon  the  trial  he  was  convicted.     The  cause 
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is  brought  here  by  writ  of  error,  and  the  sole  question  is  the 
sufficiency  of  the  indictment.  The  language  of  the  indict- 
ment is  as  follows:  "The  State  of  Alabama,  Butler  county, 
Circuit  Court,  Fall  Term,  Eighteen  hundred  and  fifty.  The 
grand  jurors  of  the  State  of  Alabama,  elected,  empannelled, 
sworn  and  charged  to  inquire  for  the  body  of  the  county  of 
Buter,  upon  their  oath  present,  that  James  Andrew  Reeves, 
late  of  said  county,  on  the  first  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty,  with  force 
and  arms,  in  the  county  aforesaid,  in  and  upon  one  Alexan- 
der McCarty,  in  the  peace  of  God  and  said  State  then  and 
there  being,  did  make  an  assault,"  &c. 

It  is  insisted,  that  the  indictment  is  defective,  because  it 
does  not  show  in  what  county  the  offence  was  committed; 
that  the  words  in  the  body  of  the  indictment,  "in  the  county 
aforesaid,"  must  refer  to  the  last  antecedent,  or  the  last  county 
named  in  the  indictment,  and  therefore  refer  to  Buter  county, 
and  not  to  Butler  county,  stated  in  the  margin ;  and  as  there 
is  no  such  county  in  the  State  as  Buter,  the  words,  "  in  the 
county  aforesaid,"  do  not  specify  or  designate  any  county. 
But  we  think,  for  the  very  reason  that  there  is  no  such  county 
as  that  of  Buter,  it  therefore  necessarily  follows  that  these 
words  must  refer  to  the  county  of  Butler,  stated  in  the  mar- 
gin. The  pleader  says,  "m  the  county  aforesaidy  What 
county  in  the  State  was  before  named  ?  None  other  than 
Butler ;  therefore  none  other  could  have  beeen  referred  to. 
We  are  bound  to  know  all  the  counties  in  the  State ;  and 
if  but  one  is  named  in  an  indictment,  and  it  is  afterwards 
referred  to  by  the  words,  in  the  county  aforesaid^  there  is  not 
the  least  uncertainty  in  determining  to  what  county  the 
pleader  referred.  The  case  of  the  State  v.  Hardin,  1  Bre- 
vard, R.  47,  we  consider  directly  in  point,  if  it  were  neces- 
sary to  refer  to  any  authority  to  sustain  the  proposition. 

It  has,  however,  been  argued,  that  if  the  county  of  Lowndes, 
or  Montgomery,  had  been  used,  in  the  stead  of  the  county  of 
Buter,  then  the  words,  "  in  the  county  afoi-esaid,^^  must  have 
referred  to  the  last  county  named  in  the  indictment ;  and  so 
it  would  have  appeared  that  the  offence  was  committed  ^vith• 
out  the  jurisdiction  of  the  Circuit  Court  of  Butler.  I  admit 
that  if  any  county  in  the  State  besides   Butler  had  been 
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named  in  the  indictment,  and  in  a  part  of  tlie  indictment 
subsequent  to  tlie  margin,  then  the  words  "  in  the  county 
aforesaid^''  might  not  have  shown,  with  sufficient  certainty, 
in  what  county  the  offence  was  committed  ;  but  as  there  was 
no  other  county  than  Butler  named  in  the  indictment,  none 
other  could  have  been  referred  to. 

Nor  is  it  necessary  that  the  name  of  the  county  should  be 
repeated,  in  that  part  of  the  indictment  where  the  pleader  has 
inserted  by  mistake  Buter  for  Butler,  But  in  framing  an 
indictment,  after  stating  the  name  of  the  county  in  the  mar- 
gin, is  sufficient  to  say,  "the  grand  jurors  on  their  oath  ]p  resent,^' 
&c.,  leaving  out  that  portion  which  we  usually  find  inserted, 
"  of  the  State  of  Alabama,  empannelled,  sworn,  and  charged  to 
inquire  for  the  body  of county."  The  caption  of  an  in- 
dictment is  that  entry  of  record  showing  when  and  where  the 
court  is  held,  who  presided  as  judge,  the  venire,  and  who 
were  summoned  and  sworn  as  gxand  jurors;  and  this  caption 
is  applicable  to,  or  is  a  part  of  every  indictment,  and  need 
not  be  again  repeated  in  any  part  of  the  indictment.  The 
State  V.  Murphy,  9  Porter,  487  ;  The  State  v.  Morgan,  de- 
cided at  the  last  term ;  and  although  an  attempt  to  insert  a 
part  of  the  caption,  if  erroneously  done,  may  in  some  cases 
vitiate,  it  can  never  be  of  benefit.  But  after  stating  in  the 
margin  the  name  of  the  State  and  the  county,  the  pleader 
may  at  once  proceed  :  "the  grand  jurors  on  their  oath  pre- 
sent," &c.,  and  a  reference  to  the  caption  will  show  when, 
where,  and  under  what  authority  the  presentment  was  made. 

Let  the  judgment  of  conviction  be  affirmed. 


BOBBINS  vs.  THE  STATE. 

1.  When  a  huaband  is  indicted  for  an  assault  and  battery  on  his  wife,  he  may 
show,  in  mitigation  of  the  fine,  that  at  the  time  of  the  assault  he  was  imme- 
diately provoked  to  its  commission  by  her  bad  behaviour  and  miseonduct. 

Error  to  the  Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  L.  P.  Walker. 
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The  plaintiflf  in  error  was  indicted  for  an  assault  and  bat- 
tery committed  on  his  \\'ife.  On  the  trial,  he  ofiered  to  give 
in  evidence  "  her  misconduct  and  bad  behaviour  at  the  time 
the  alleged  assault  and  baitery  was  made,  in  mitigation  of  the 
offence  charged,  and  for  the  consideration  of  the  jury  in  their 
assessment  of  the  fine."  The  court  excluded  the  evidence,  to 
which  the  defendant  excepted,  and  which  he  now  assigns  ag 
error, 

C.  C.  Clay,  Jr.,  and  L.  Wyetii,  for  plaintiff  in  error. 

In  most  of  the  States  of  the  Union,  as  well  as  in  England, 
the  judge,  and  not  the  jury,  assesses  the  amount  of  the  fine,  as 
well  as  fixes  the  term  of  imprisonment,  in  cases  of  this  sort; 
and  hence,  in  part,  the  paucity  of  decisions  in  criminal  prose- 
cutions, bearing  on  this  particular  point.  But  in  those  States 
where  the  rule,  as  stated,  prevails,  the  judge  is  informed  be- 
fore sentence,  of  those  extenuating  circumstances,  which  ena- 
ble him  to  proportion  the  penally  to  the  actual  criminality. 

It  is  not  proper,  on  the  plea  of  not  guilty,  to  allow  ex- 
tenuating circumstances  to  be  given  in  evidence  to  the  jury. 
They  should  be  submitted  to  the  court  on  sentence  day. — 
Bay's  R.  62. 

In  civil  cases,  frequent  adjudications  are  found  sustaining 
the  principle  that  the  attending  circumstances  should  be 
made  known  to  jury,  in  order  that  they  might  inteUigently 
mete  the  punishment  and  compensate  the  wrong. 

In  civil  actions  for  assault  and  battery,  defendant  may  give 
in  evidence  mitigating  circumstances,  immediate  provoca- 
tions, &c. — 1  Mass.  R.  12. 

Matter  of  provocation  cannot  be  shown  in  justification,  un- 
less immediately  preceding  an  assault  and  battery. — 9  Miss. 
531. 

There  is  no  difference,  and  there  should  be  none,  between 
the  principles  of  evidence  in  civil  and  criminal  cases. — 
Roscoe  Cri.  Ev.  1. 

In  the  State  of  New  York,  where  the  judges  assess  the 
fine  in  assaults  and  batteries,  it  has  been  held  that,  '-On  an 
indictment,  trial  will  not  be  stayed  because  a  civil  suit  is  pend- 
ing for  the  same  assault  and  battery,  though  it  seems  ju^- 
ment  may  be  stayed  after  conviction,  until  after  the  decision 
of  the  civil  suit" 
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In  Alabama,  it  has  been  held  that  the  mere  pendency  of  a 
civil  suit  for  the  same  assault  and  battery,  might  be  given  in 
evidence  in  mitigation  of,  and  to  lessen  the  amount  of  the- 
fine.— 1  Stew.  E.  399. 

It  is  conceived,  that  abusive  and  improper  conduct,  imme- 
diately preceding  the  act  complained  of,  is  more  to  be  regar- 
ded in  estimating  the  quantum  of  guilt  and  proper  punishment^ 
than  the  mere  fact  that  a  civil  suit  for  damages  for  the  same 
wrong  is  pending  or  decided. 

The  bill  of  exceptions  discloses  the  fact  that  the  party  as- 
saulted was  the  wife  of  the  defendant  below.  It  is  not  de- 
nied, that  a  husband  may  be  convicted  for  an  assault  and  bat- 
tery on  his  wife ;  but  it  is  insisted,  that  by  the  ancient  com- 
mon law  he  had  the  power  of  chastising  his  wife,  and  although 
this  doctrine  finds  no  advocate  in  modern  time,  yet  no 
"  court  of  law  in  the  last  resort "  has  assumed  the  legislative 
function,  and  absolutely  denied  its  present  existerce. 

M.  A.  Baldwin,  Attorney  General,  for  the  State. 

1.  In  an  indictment  for  assault  and  battery,  the  rule  is,  that 
provocation  immediately  preceding  the  battery  is  admissible 
in  mitigation  of  damages ;  aliter,  if  a  cooling  time  elapse.- — 
Jacanay  v.  State,  7  Yerger,  82-84;  Wright  v.  State,  9  lb. 
342;  Watson  v.  Christie,  2  B.  &  P.  244;  Bull.  K  P.  17;  1 
Salk.  11. 

2.  The  case  of  Autrey  &  Autrey  v.  State,  1  Stew.  399,  re- 
lied on  by  defence,  bears  no  analogy  to  this  case.  In  that 
case  it  is  said,  that  the  reason  why  the  pendency  of  a  civil 
prosecution  may  be  shown  in  mitigation  of  damages  is,  that 
the  object  of  the  law  is  the  reformation  of  the  offender ;  and 
this  object  may  be  accomplished  as  well  by  the  civil  as  the 
criminal  prosecution. 

Evidence  of  the  misconduct  and  bad  behaviour  of  the  in- 
jured party  has  no  tendency  to  the  reformation  of  the  defen- 
dant. But  if  the  provocation  imrinediately  precedes  the  bat- 
tery, evidence  of  it  is  admissible  out  of  regard  to  the  frailty 
and  passion  of  human  nature.  There  is  no  evidence  as  to 
the  time  the  wife  misbehaved  or  acted  badly. 

CHILTON",  J. — ^The  question  in  this  case  is,  whether,  if  a 
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husband  commit  a  battery  upon  the  wife,  the  circumstances 
of  provocation  attending  it,  which  her  bad  behaviour  and 
misconduct  afforded,  may  be  given  in  evidence  to  the  jury  in 
order  to  mitigate  the  fine.  We  think  the  law  is,  that  circum- 
stances of  provocation  occurring  at  the  time,  and  immediately 
inciting  the  party  to  the  unlawful  act,  may  be  received  in  ex- 
tenuation to  mitigate  the  fine.  The  law  so  far  regards  the 
frailty  of  himian  nature,  as  to  distinguish  between  him  who, 
upon  sudden  provocation,  commits  an  unlawfiil  act,  and  one 
who  does  it  wantonly  and  deliberately.  The  same  measure 
of  punishment  is  not,  and  ought  not  to  be  applied  indiscrimi- 
nately to  both.  So  in  this  ca.se,  if  the  husband  was  at  the 
time,  as  is  shown  by  the  bill  of  exceptions,  provoked  to  this 
unmanly  act  by  the  bad  behaviour  and  misconduct  of  his 
wife,  he  should  not  be  visited  with  the  same  punishment  as 
if  he  had  without  provocation  wantonly  and  brutally  injured 
one  whom  it  was  his  duty  to  nourish  and  protect. 

It  results  from  this  view,  that  the  evidence  of  provocation 
was  improperly  excluded  from  the  jury,  and  the  judgment 
is  consequently  reversed,  and  the  case  remanded. 


WINTER  AND  SCISSON  vs,  THE  STATK 

1.  Iq  a  criminal  pix«ecution  it  is  en'or  for  the  court  to  charge  the  jury,  that  if  the 
pnwf  left  the  questiou  of  the  guilt  or  uinoceuce  of  the  accused  in  equipoise, 
they  could  ut>t,  on  that  account  alone,  acquit. 

2.  To  warrant  a  conviction  on  an  indictment  for  feloniously  aiding  slaves  to  escape 
from  the  service  of  their  master,  the  State  must  prove  that  the  defendant  aided 
the  slaves  to  escape,  and  that  they  were  the  slaves  of  the  person  whose  proper- 
ty they  are  averred  to  be  in  the  indictment 

Error  to  the  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  Wm.  R.  Smith. 

Wm.  S.  EijRNEST,  for  plaintiff  in  error. 

The  declarations  of  a  party  in  possession  are  competnet 
to  show  in  what  way  he  holds  said  property,  and  as  against 
his  interest  are  conclusive.    The  evidence  here  shown,  in  an 
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action  for  the  freedom  of  the  boys  against  intestate,  would 
clearly  establish  their  freedom.  The  prosecution  stands  pre- 
cisely in  the  same  attitude  as  intestate  would.  4  A.  E.,  40 ; 
8  ib.,  653 ;  P.  Ev.,  592  to  601. 

The  fact  that  Jones  carried  one  of  the  boys  to  a  free  State 
was  conclusive  as  to  the  freedom  of  him,  and  the  court  should 
so  have  charged. 

The  court  erred,  in  charging  the  jury  that  if  they  believed 
the  boys  were  mulattoes,  that  that  fixed  the  presumption  of 
slavery.  Scott  v.  Williams,  1  North  Carolina,  376;  see 
Laws  on  Slavery  by  Wheeler,  406 ;  the  same  doctrine  is  held 
in  Louisiana ; 

In  refusing  to  give  the  charge  that  the  presumption  of  color 
was  rebutted  and  destroyed  by  the  declarations  of  Jones  that 
they  were  free  and  born  of  a  free  woman,  and  his  treating 
them  as  free  and  never  having  exercised  acts  of  ownership 
over  them  for  fifteen  years ; 

In  refusing  to  charge  the  jury  that  if  they  had  a  reasonable 
doubt  of  the  slavery  of  the  boys,  that  they  must  acquit.  The 
slavery  of  the  boys  is  the  very  gist  of  the  prosecution.  K 
they  were  not  slaves,  the  defendants  did  nothing  wrong. 

The  administrator  has  no  right  to  the  boys  except  the  right 
of  the  intestate,  and  if  Jones  never  had  possession  of  them  as 
slaves,  and  the  administrator  after  his  death  never  had  pos- 
session of  them  as  property,  the  court  erred  in  refusing  to 
give  the  jury  the  charge,  if  they  believe  the  above  facts  that 
they  must  acquit  the  prisoners. 

To  sustain  this  action  requires  the  same  proof  that  would 
be  necessary  to  sustain  an  indictment  for  larceny.  Hence 
the  owner  must  be  correctly  stated,  and  the  proof  must  sus- 
tain the  charge.  Hence  the  court  erred  in  refusing  to  give 
the  last  charge  asked. 

M.  A.  Baldwin,  Attorney  General,  for  the  State. 

1.  Was  the  charge  of  the  court  that  "■mulatto  was  a  pre- 
sumption of  slavery  "  correct  ? 

Mulatto  is  an  equal  admixture  of  the  African  and  white 
race.     State  v.  Thurman,  18  A.  R.,  276. 

The  only  authority  I  have  been  able  to  find  against  the 
charge  of  the  court  is  a  decision  from  North  Carohna,  2 
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Hayw.  170,  and  it  is  based  upon  the  supposition,  that  when 
the  descent  of  a  mulatto  cannot  be  proved,  the  cliance  of  de- 
scent from  a  luhite  mother  is  equal  to  that  of  his  having  de- 
scended from  a  negro  mother. 

Now  if  such  was  the  fact,  that  mulattoes  are  descended  as 
often  from  white  mothers  as  from  negro  ones,  then  there 
might  be  something  in  the  reason  assigned.  As  a  general 
rule,  they  are  always  descendants  of  negro  mothers,  and  the 
cases  of  descents  of  mulattoes  from  white  mothers  are  merely 
exceptions  to  the  general  rule. 

In  Virginia  and  Kentucky,  it  has  been  decided  that  a  black 
or  mulatto  complexion  is  prima  facie  evidence  that  the  person 
of  such  color  is  a  slave.     3  Dana  385. 

2.  The  charge  asked,  that  the  declarations  of  Jones  that 
they  were  free,  and  born  of  free  women,  &c.,  was  sufficient 
to  destroy  the  presumption  of  slavery  arising  from  color,  was 
very  properly  refused  by  the  court. 

It  ia  not  the  province  of  the  court  to  charge  on  the  svffi' 
ciency  of  testimony,  4  Por.  321 ;  and  besides,  the  court  is 
asked  to  charge  the  jury,  that  if  Jones  said  they  were  free 
merely,  then  they  must  find  it,  without  regard  to  their  belief 
whether  it  was  so  or  not. 

The  fact  that  Jones  treated  them  as  his  children  was  no 
evidence  of  freedoii'. 

3.  The  declaration  of  Jones  was  only  admissible  as  to  pedi- 
gree. 

It  is  a  general  rule  that  hearsay  evidence  is  never  admissible, 
except  in  cases  of  pedigree,  prescription,  custom,  &c.  The 
declarations  of  Jones  were  admissible  to  prove  who  was  the 
mother  of  the  boys,  but  not  to  prove  whether  she  was  free  or 
not.  The  fact  whether  their  mother  was  free  or  not  was  a 
specific  fact,  and  susceptible  of  proof  1  Wheat.  6 ;  7  Cranch 
291  4  ;  Rand.  617. 

Were  the  declarations  admissible,  as  being  made  by  a  par- 
ty in  possession,  and  against  his  interest?  Neither  Jones,  nor 
his  representative,  was  a  party  to  the  suit.  Such  declarations 
can  only  be  given  in  evidence  in  a  case  where  the  declarant 
ia  a  party  or  privy. 

4.  Upon  the  point  of  the  doubt  as  to  the  slavery  as  charged 
by  the  court ;  see  2  Grattan  575,  8  Yerger  233. 
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LIGON,  J. — The  plaintiffs  in  error  were  indicted  in  the 
Circuit  Court  of  Marion  for  feloniously  aiding  two  slaves, 
Heniy  and  George,  to  escape  from  their  master's  service. 
The  State  proved  that  Henry  and  George  were  mulattoes,  that 
they  had  lived  with  one  Jones  for  several  years,  when  Jones 
died,  and  the  prosecutor,  Ship,  became  his  administrator,  but 
did  not  include  in  his  inventory  the  boys  Henry  and  George, 
The  plaintiffs  in  error  then  introduced  proof  of  facts,  tending 
strongly  to  show  that  Henry  and  George  were  not  slaves,  but 
free  persons  of  color.  On  this  proof  the  court  charged  the 
jury,  among  other  things,  that,  "'If  the  presumption  of  slavery 
was  raised,  and  fixed  by  color,  the  defendants  must  rebut  that 
presumption  by  proving  clearly  that  the  boys  were  free ;  and 
if  the  matter  as  to  the  question  of  freedom  or  slavery  was 
left  in  equipoise,  they  could  not  on  that  account  alone  ac- 
quit." To  this  ruling  of  the  court  the  plaintiffs  in  error  ex- 
cepted. Several  other  exceptions  were  taken  to  the  ruling  of 
the  court  below,  which  it  is  not  necessary  for  us  to  not^. 

No  rule  is  better  settled  than  that  which  requires  a  plain- 
tiff, whether  in  a  civil  action  or  criminal  prosecution,  to 
prove  the  affirmative  of  the  issue,  before  the  defendant  can 
be  called  on  to  exempt  himself  from  the  charge :  in  th©  for- 
mer by  a  preponderance  of  proof,  and  in  the  latter  beyond 
all  reasonable  doubt.  It  is  also  well  settled  that  if,  upon  the 
whole  proof,  the  charge  is  not  made  out  beyond  a  reason- 
able doubt,  the  defendant  must  prevail;  and  if  from  the 
proof,  the  fact  of  guilt  or  innocence  is  left  in  equipoise,  the 
jury  should  acquit.  These  principles  are  so  well  settled  and 
established,  that  no  citation  of  authority  is  necessary  to  sus- 
tain them. 

To  make  out  the  charge  against  the  plaintii!s  in  error,  it 
was  necessary  that  the  State  should  have  proved  that  the 
prisoners  aided  the  boys  Henry  and  George  to  escape^  and  that 
they  were  the  slaves  of  the  person  whose  property  they  are 
averred  to  be  in  the  indictment.  If  it  fail  to  establish  either 
of  these  points  beyond  a  reasonable  doubt,  or  if,  upon  the 
whole  proof,  a  doubt  existed  as  to  either,  the  prisoners,  for 
this  cause  alone,  should  have  been  acquitted. 

The  Circuit  Court  having  ruled  to  the  contrary,  the  judg- 
ment must  be  reversed,  and  the  cause  remanded. 
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STERNE  f6.  THE  STATE. 

1.  In  an  indictment  under  tbe  act  of  March  6,  1848,  (Pamphlet  Acta,)  charging 
the  defendant  with  being  "  engaged  in  the  business  of  hawking  and  peddling," 
it  is  unnecessary  k>  allege  tbe  facts  which  constitute  hawking  and  peddling. 
The  gist  of  the  offence  imdci-  that  statute  is  the  being  engaged  in  the  butiness 
of  hawking,  «te. 

2.  Where  the  offence  charged  is  complicated,  consisting  of  a  repetition  of  acts,  or 
where  it  includes  a  continuation  of  acts,  it  is  not  necessary  to  set  them  out  in 
the  indictment 

3.  A  witness  may,  with  the  consent  of  the  opposite  pai-ty,  state  a  legal  couclu' 
sion ;  and  the  failure  to  object  to  an  answer  stating  such  a  conclusion  amounts 
to  consent. 

4.  The  penalties  prescribed  by  the  act  of  March  6,  1848,  are  not  repealed  by  tbe 
subsequent  act  of  February  9,  1860. 

Error  to  the  Circuit  Court  of  Perry, 
Tried  before  the  Hon.  John  D.  Phelan. 

The  indictment  in  this  case  alleged  that  the  plaintiff  in 
error  "  was  engaged  in  the  business  of  hawking  and  peddling, 
and  being  so  engaged,  he  then  and  there  pursued  the  business 
of  hawking  and  peddling  in  one  wagon,"  &c.  A  demurrer  to 
the  indictment  was  overruled,  and  the  plea  of  not  guilty  was 
put  in.  On  the  trial  a  witness  was  introduced  by  the  State, 
who,  being  asked  on  the  part  of  the  State  if  he  knew  in  what 
business  the  defendant  was  engaged,  answered  that  he  was 
engaged  in  the  business  of  peddling  in  Perry  county,  in  Octo- 
ber, 1848,  with  a  wagon.  No  other  questions  were  asked 
by  either  pai'ty .     The  court  was  requested  to  charge  the  jury : 

1.  That  the  proof  that  the  defendant  was  engaged  in  the 
business  of  peddling,  without  showing  that  he  had  either  sold 
or  offered  to  sell  some  article  or  commodity,  would  not  be 
sufficient  to  authorize  a  verdict  of  guilty ; 

2.  That  if  they  found  the  defendant  guilty,  they  should 
assess  such  fine  against  him  as  in  their  discretion  they  should 
think  proper  under  the  proof. 

These  charges  were  refused,  and  the  jury  were  instructed 
that  if  guilty  the  defendant  must  be  fined  three  times  the 
amount  of  the  license  money  for  hawking  and  peddling  with 
a  wagon.     The  overruling  of  the  demurrer,  the  refusal  to 


44  ALABAMA. 

Steme  v.  The  State. 


charge  as  requested,  and  the  charge  as  given,  are  assigned  for 
error  in  this  court. 

A.  B.  Moore,  for  plaintiif  in  error: 

1.  The  indictment  is  defective,  because  the  terms  in  which 
the  defendant  is  charged  are  too  general.  6  Ala.,  664: ;  Mi- 
nor, K,  420. 

2.  The  indictment  pursues  the  language  of  the  statute, 
but  this  is  not  sufficient,  as  the  statute  does  not  prescribe  the 
constituents  of  the  offence.     6  Ala.,  664;  18  Ala.,  535. 

3.  The  words  "hawking  and  peddling"  are  the  mere 
name  of  a  particular  business,  which  does  not,  with  necessary 
certainty,  imply  what  acts  constitute  "  hawking  and  ped- 
dling ;"  and  if  they  did,  this  would  not  make  the  indictment 
good,  as  every  thing  necessary  must  be  expressly  alleged,  and 
not  left  to  implication. 

4.  The  defendant  cannot  be  convicted  without  proof  that 
he  sold  some  article  or  commodity,  and  if  it  be  necessary  to 
make  such  proof,  it  is  equally  necessarj'^  to  allege  it  in  the 
indictment. 

5.  The  court  erred  in  refusing  to  give  the  first  charge  ask- 
ed, as  the  defendant  could  not  be  found  guilty  without  prov- 
ing that  he  had  sold  something,  and  that  more  than  once. 

6.  The  court  should  have  given  the  second  charge  asked, . 
as  the  act  under  which  the  indictment  was  found  was  repealed 
before  the  trial,  and  a  different  penalty  affixed.     The  proviso^, 
extends  only  to  the  right  to  continue  prosecutions  commenced. 
The  penalty  is  repealed. 

M.  A.  Baldwin,  Attorney  General,  for  the  State: 
1.  The  demurrer  to  the  indictment  should  have  been  over- 
ruled. In  an  indictment  founded  upon  a  statute,  introductive 
of  a  new  offence,  it  is  sufficient  to  describe  the  offence  in  the 
words  of  the  statute.  State  v.  Duncan,  9  For.,  260;  State  v. 
Click,  2  Ala.  Eep.,  26. 

The  true  rule  is,  where  an  offence  is  created,  and  its  con- 
stituents prescribed,  it  is  sufficient  to  pursue  the  words  of  the 
statute.  And  it  is  always  sufficient  to  pursue  the  very  words 
of  the  statute,  if  by  doing  so  the  offence  be  fully,  directly  and 
expressly  alleged.     6  Ala.  Rep.,  664 ;  15  Ala.  Rep.,  259. 
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Hawking  and  peddling  are  technical  terms,  and  averring  in 
the  indictment  that  the  defendant  was  engaged  in,  and  pur- 
sued the  business  of  hawking  and  peddling,  was  directly  and 
eocpressly  alleging  that  the  defendant  "carried  about  commodi- 
ties and  sold  them,"  which  is  the  meaning  of  the  word  peddle. 

Suppose  the  indictment  was  for  engaging  in  the  business  of 
keeping  a  nine  pin  alley,  would  not  pursuing  the  words  of 
the  statute  be  sufficient  ?  All  unnecessary  particularity  would 
be  surplusage.  So,  it  would  be  surplusage  to  state  in  this  in- 
dictment that  defendant  sold  or  ofiPered  to  sell  goods,  for  this 
is  contained  in  the  charge  of  peddling. 

In  Tennessee,  a  warrant  charging  the  defendant  with  hawk- 
ing and  peddling  without  license  is  sufficiently  specific  and 
valid.     State  v.  Sprinkle,  7  Humph.,  36. 

2.  If  the  answer  of  the  witness  was  too  general,  objections 
should  have  been  made  at  the  time.  4  Ala.  Rep.,  48 ;  5  S. 
&  P.,  421. 

Besides,  the  charge  asked  should  have  been  refused,  on  the 
ground  that  the  court  has  no  right  to  determine  the  weight  of 
evidence;  that  is  a  matter  for  the  jury.  Wiswall  v.  Ross,  4 
For.,  331 ;  2  Munf ,  230  ;  4  Rand.,  256 ;  16  Wend.,  663. 

3.  The  second  charge  asked  was  properly  refused.  This 
was  an  indictment  under  the  Revenue  Act,  1848,  and  the  fine 
is  fixed.  The  Revenue  Act,  1848,  was  repealed  by  the  act  of 
1850,  and  would  have  been  a  repeal  of  all  violations  of  the 
Act  of  1848,  had  it'  not  been  for  the  saving  clause  of  1850. 
Hirschfelder  v.  State,  18  Ala.,  166. 

GOLDTHWAITE,  J.— The  first  question  arises  on  the 
sufficiency  of  the  indictment,  which  it  is  insisted  is  defective 
for  the  want  of  sufficient  certainty,  or  in  other  words,  that  tbe 
particular  acts  necessary  to  constitute  hawking  and  peddling 
must  be  alleged.  It  is  conceded  that,  as  a  general  rule,  the 
indictment  must  contain  the  facts  and  circumstances  which 
constitute  the  ofience,  alleged  with  such  precision  and  cer- 
tainty that  the  defendant  may  demur  or  plead  to  the  indict- 
ment, that  he  may  be  able  to  prepare  his  defence,  and  that 
there  may  be  no  doubt  as  to  the  judgment  to  be  given  on 
liis  conviction.  Arch.  C.  P.,  39;  but  we  do  not  understand 
fix)ra  this  rule  that  it  is  necessary  to  explain  the  meaning  of 
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words  used,  or  to  set  forth  the  evidence.  It  may  be  that  if 
the  law  had  made  it  a  penal  offence  for  any  one  to  hawk  or 
peddle,  that  it  might  be  necessary  to  allege  the  particular  act 
of  hawking  and  peddling,  and  that  the  charge  in  general 
terms,  although  in  the  words  of  the  statute,  would  not  be  suf- 
ficient. But  such  is  not  the  case  we  are  called  upon  to  de- 
cide. In  the  case  presented  the  gist  of  the  offence  is  not  the 
hawking  and  peddling,  but  the  being  engaged  in  it  under 
such  circumstances  as  show  that  the  defendant  followed  the 
pursuit  05  a  business.  It  is  not  necessary,  therefore,  under  the 
operation  of  the  rule  referred  to,  to  set  forth  the  facts  which 
constitute  hawking  and  peddling,  any  more  than  it  would  be 
required  in  an  indictment  for  keeping  a  pool  or  bagatelle  table 
without  a  license,  to  state  what  constitutes  such  table.  It 
would  be  simply  giving  the  definitions  of  the  terms  used,  and 
could  do  the  defendant  no  good  in  informing  him  of  the  par- 
ticular facts  which  he  was  called  upon  to  defend ;  nor  would 
it  advise  the  court  in  relation  to  the  judgment  to  be  rendered, 
for  the  court  is  bound  to  know  judicially  the  meaning  of  the 
terms  employed.  As,  however,  the  general  rule  requires  the 
ingredients  of  the  ofience  to  be  stated  in  the  indictment,  so  in 
this  case,  unless  relieved  from  the  operation  of  that  rule,  the 
facts  and  circumstances  should  be  stated  in  the  indictment, 
which  would  show  that  the  defendant  was  engaged  in  the 
business  of  hawking  and  peddling. 

In  the  case  of  Moore  v.  The  State,  (16  Ala.  Rep.,  411,)  the 
statute  on  which  this  indictment  was  framed  received  a  judi- 
cial construction,  and  it  was  there  held  that  the  term  "busi- 
ness," as  used  in  that  statute,  was  synonymous  with  employ- 
ment, and  that  one  who,  without  being  engaged  in  the  par- 
ticular business,  did  a  single  act  appertaining  thereto,  did  not 
fall  within  its  meaning.  It  follows  from  this  decision  that 
any  number  of  acts  of  hawking  and  peddling  would  not  neces- 
sarily and  as  a  legal  conclusion  constitute  the  offence  intend- 
ed to  be  covered  by  the  statute,  however  proper  the  evidence 
of  such  acts  might  be  to  enable  the  jury  to  arrive  at  a  correct 
result  as  to  the  guilt  or  innocence  of  the  defendant.  The 
term  "  business,"  therefore,  as  employed  by  the  statute,  being 
continuous  in  its  character,  not  necessarily  implying  a  single 
act  or  any  number  of  acts,  forms  an  exception  to  the  general 
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rule  before  stated,  and  falls  within  the  principle  applicable  to 
barratry  and  some  other  offences,  that  where  the  charge  is  of 
a  complicated  nature,  consisting  of  a  repetition  of  acts,  or 
where  the  oifence  includes  a  continuation  of  acts,  it  is  unne- 
cessary to  set  them  out  in  the  indictment.  Hawkins  P.  C. 
Bk.  2,  Ch.  25,  §  59 ;  Ch.  C.  L.  231.  For  these  reasons,  we 
hold  the  indictment  was  good. 

The  next  question  is  presented  by  the  refusal  of  the  court 
to  give  the  iirst  charge.  The  charge  as  requested  is  equiva- 
lent to  asking  the  court  to  charge  that,  upon  the  whole  evi- 
dence, the  defendant  should  be  acquitted,  and  involves  the 
same  question  as  a  demurrer  to  the  evidence  would  have 
done.  It  is  unnecessary  to  decide  whether  the  answer  of  the 
witness  stated  a  legal  conclusion ;  conceding  such  to  have 
been  the  case,  it  was  perfectly  competent  for  him  to  do  so  by 
the  consent  of  the  defendant,  and  by  allowing  his  answer  to 
pass  without  objection,  the  defendant  assented  to  its  correct- 
ness. That  being  done,  the  legal  conclusion,  if  it  was  one, 
must  be  taken  as  correct.  There  was  no  error  in  refusing  this 
charge. 

The  only  remaining  question  on  the  record  is  settled  by 
the  terms  of  the  proviso  of  the  act  of  9th  February,  1850, 
which  provides  that  no  prosecution  originating  and  unclosed 
under  the  existing  laws,  should  be  released  or  affected  there- 
by. The  act  of  1848,  under  which  the  indictment  was  found, 
prescribed  the  amount  of  the  fine  for  the  offence  charged  at 
treble  the  amount  of  the  license  money.  The  plain  object  of 
the  Legislature  was  not  to  affect  the  prosecutions  under  the 
first  act  in  any  way.  The  charge  of  the  court  upon  this  point 
was  correct.    The  judgment  is  affirmed. 


BYTHWOOD  ET  AL.  vs.  THE  STATE. 

Indictment  for  playing  cards  "  at  a  public  place."  The  proof  showed  that 
there  was  a  large  assembly  of  persons  on  a  public  day  at  a  certain  store  h«iiBe 
in  the  country.  The  defendants,  five  in  number,  "went  into  a  piece  of  woods 
where  the  under  growth  was  very  thick,  and  into  a  deep  hollow  in  said  woods 
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about  four  hundred  yards  from  said  store,  and  out  of  sight  of  any  road,"  and 
there  eugaged  in  a  game  of  cards.  Whilst  so  engaged,  three  other  persons 
came  to  the  same  place,  and  took  part  in  the  game,  one  of  ■whom  testified,  that 
when  he  went  into  the  woods  he  did  not  know  where  the  defendants  were,  but 
hunted  them  up ;  that  he  had  never  known  cards  to  be  played  at  that  place 
before,  but  that  during  the  previous  year  he  had  known  persons  to  play  "  in 
the  piece  of  woods,"  some  fifty  or  one  hundred  yards  fi'om  "  said  hollow."  It 
was  held, 
That  the  playing  was  not  "  at  a  public  place" 

■  Error  to  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  Robert  Dougherty. 

The  plaintiffs  in  error  were  indicted  under  the  statute,  for 
playing  cards  "  in  a  ^jm5?zc  ^?ace."  The  facts,  as  shown  by 
the  bill  of  exceptions,  were  these.  Some  time  in  the  summer 
of  1851,  there  was  a  large  collection  of  people  at  Pharr's  store, 
in  Wilcox  county,  to  hear  the  discussion  of  the  candidates. 
On  that  day  the  persons  named  in  the  indictment,  five  in 
number,  "went  into  a  piece  of  woods  where  the  under 
growth  was  very  thick,  and  into  a  deep  hollow  in  said  woods, 
about  four  hundred  yards  from  said  store,  and  out  of  sight  of 
any  road,"  afid  there  engaged  in  a  game  of  cards.  Whilst 
so  engaged,  three  other  i:)ersons  came  to  the  same  place,  and 
also  took  part  in  the  game  of  cards.  The  witness,  who  was 
one  of  the  party,  said,  that  when  he  went  into  the  woods, 
he  did  not  know  where  the  other  persons  were,  "but  hunted 
them  up."  He  stated,  also,  that  he  never  knew  cards  to  be 
played  at  that  place  before,  but  that  during  the  previous  year 
he  had  known  persons  to  play  at  cards  in  the  "piece  of 
woods,"  some  fifty  or  a  hundred  yards  distant  from  the  place 
where  this  playing  took  place.  On  this  state  of  facts,  the 
court  charged  the  jury,  that  if  they  believed  the  evidence, 
they  must  find  the  defendants  guilty. 

The  charge  of  the  court  is  assigned  for  error. 

F.  K.  Beck,  for  plaintiffs  in  error. 

The  charge  of  the  court  in  this  cause  seems  to  have  been 
based  upon  the  idea  that  the  defendants  played  in  a  place 
made  public  by  an  assemblage  of  persons.  That  this  view  is 
incorrect,  is  shown  by  the  facts  and  circumstances  attending 
the  playing,  the  nature  and  character  of  the  place,  and  the 
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care  taken  by  tlie  defendants  to  insure  their  privacy.  The 
case  of  Coleman  et  al.  v.  The  State — opinion  delivered  at 
this  term — is  decisive  of  this. 

M.  A.  Baldwin,  Attorney  General,  for  the  State. 

1.  Every  place  is  a  public  place  where  the  people  have  a 
right  to  go.  The  woods  is  a  place  where  the  people  have  a 
right  to  go,  and  are  apt  to  go,  especially  that  portion  within 
four  hundred  yards  of  a  store  where  a  large  number  of  per- 
sons is  assembled.  Campbell  v.  The  State,  19  Ala.  369 ; 
Flake  v.  The  State,  19  ib.  651 ;  Roquemore  v.  State,  19  ib. 
528. 

2.  If  this  particular  place  was  private  in  itself,  it  was  made 
public  by  the  assemblage  of  the  persons  engaged  in  gaming, 
which  were  to  the  number  of  seven  or  eight.  In  the  case  of 
Coleman  et  al.  v.  The  State,  at  this  term,  Dargan,  C.  J.,  says, 
"  We  must  look  at  the  character  of  the  place,  the  manner  ofin- 
ffi'ess  to  it,  as  well  as  the  number  of  persons  that  are  or  do 
assemble  at  it,  in  deciding  whether  it  is  public  or  private." 
It  is  also  intimated  in  the  same  case,  that  if  persons  to  the 
number  of  five  or  six  are  in  the  habit  of  frequenting  a  place 
for  the  purpose  of  playing  cards,  the  jury  might  find  it  a 
public  place.  In  the  case  at  bar,  persons  were  in  the  habit  of 
playing  cards  near  the  same  spot  in  the  woods  where  these 
defendants  played ;  so  near  the  same  spot,  that  being  in  the 
woods,  it  may  be  said  it  was  the  same  place. 

PHELAN,  J. — The  effect  of  the  charge  of  the  court  was, 
to  declare  the  place  where  this  card  playing  was  done  a 
^^ public  place.''''  The  defendants  below  could  only  be  found 
guilty,  according  to  law,  on  that  ground. 

Was  that  place  public,  or  was  it  not?  If  public,  it  must 
be  so  in  one  of  two  ways ;  that  is,  it  was  of  a  public  nature, 
public  jper  se,  like  the  street  or  highway,  or  it  was. made  pub- 
lic at  the  time  by  force  of  circumstances. 

That  it  was  not  public  in  its  nature,  it  is  not  necessary  to 
argue. 

Was  it,  then,  made  public  at  the  time,  by  force  of  circum- 
stances? 

What  will  make  a  place  public,  within  the  meaning  of  this 
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statute,  which  of  itself  is  not  so,  is  a  question  not  very  defi- 
nitely settled  by  our  decisions  heretofore,  and  it  becomes 
necessary,  therefore,  to  resolve  it  upon  principle. 

If  we  look  to  the  evil  intended  to  be  remedied  by  this 
statute  of  ours  against  playing  at  cards  or  dice  in  certain 
specified  places,  we  cannot  come  to  any  other  conclusion, 
than  that  it  was  the  intention  of  the  legislature  to  inhibit 
card  playing  only  in  places  where  the  playing  would  be  of 
evil  example  and  influence,  to  others  than  those  engaged  in 
playing  themselves.  It  must  alwa3''S  be  borne  in  mind,  when 
considering  this  subject,  that  the  exhibition  of  gaming  tables 
and  merely  'playing  at  cards  are  put  upon  a  very  different 
footing  by  the  statute.  Oaming  tables  are  forbidden  every 
where,  without  regard  to  place ;  card  playing  is  only  forbid- 
den at  certain  places.  The  legislature  did  not  intend  to  de- 
nounce the  fact  of  playing  at  cards  as  a  vice  or  crime  in  it- 
self, nor  is  it  so,  any  more  than  playing  at  chess  or  back- 
gammon. But  card  playing  is  seductive  ;  the  practice  of  it, 
especially  by  the  young  and  thoughtless,  leads  to  gambling ; 
and  it  was  its  exposure,  and  the  temptations  thus  offered  to 
others,  that  the  law  intended  to  prohibit.  To  do  this,  certain 
places  are  expressly  inhibited ;  the}'-  are,  "  tavern,  inn,  store 
house  for  retailing  spirituous  liquors,  or  any  public  house  or 
highway,"  and  then  the  statute  adds,  "  or  any  other  public 
place,  or  any  out  house  where  people  resort." 

When  the  playing  is  in  any  of  the  places  specially  enu- 
merated, there  is  a  plain  rule  to  go  by,  and  no  matter  what 
secrecy  is  given  to  such  playing,  those  engaged  must  know 
that  it  is  contrary  to  the  statute.  But  the  want  of  some 
well  settled  rule  as  to  what  shall  make  a  place  a  public  place, 
within  the  meaning  of  this  statute,  which  is  not  so  of  itself, 
and  which  is  not  specially  named,  is  calculated  to  embarrass, 
and  perhaps  mislead  those  who  would  not  be  willing  to  vio- 
late the  law,  if  they  fairly  understood  it. 

It  was  my  wish,  for  this  reason,  to  endeavor  to  define  and 
settle  some  rule  upon  the  subject;  but  the  majority  of  the 
court  think  that  it  is  better,  all  things  considered,  not  to  at- 
tempt to  lay  down  any  general  rule,  but  to  leave  the  cases  to 
be  decided  as  they  arise,  each  upon  its  own  peculiar  facts 
and  circumstances. 
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The  facts  and  circumstances  which  distinguish  this  case  do 
not,  in  our  opinion,  make  the  place  where  the  playing  took 
place  a  imhlic  place,  within  the  meaning  of  the  statute.  These 
persons  went  to  that  hollow  evidently  to  be  out  of  the  way 
of  observation,  to  be,  in  fact,  concealed  from  the  public  view, 
and  it  is  not  reasonable  to  hold  that  their  being  there  made 
that  retired  and  secluded  spot  a,  public  place,  merely  because 
they  went  to  play  cards,  when,  as  has  been  shown,  the  evil 
intended  to  be  averted  was  not  the  card  playing  itself,  but 
the  effect  of  the  example  upon  others. 

For  the  error  in  the  charge  of  the  court,  the  judgment  is 
reversed,  and  the  cause  remanded. 


COLEMAN  ET  AL.  vs.  THE  STATE. 

1.  The  assemblage  of  eight  or  teu  persons  by  invitation,  at  a  private  bouse  or 
room,  to  whieh  the  public  have  not  the  right  to  go,  for  the  purpose  of  playing 
cards,  or  participating  in  social  aniusemonts,  does  not  constitute  such  house  or 
room  "  a  public  place,"  within  the  statute  against  gaming. 

2.  If  the  occupants  of  a  room  are  in  the  constant  habit  of  inviting  a  number  of 
persons  to  their  room  for  the  purpose  of  playing  cards,  and  others  are  allowed 
to  come  uninvited  without  any  restraint,  it  is  testimony  tending  to  prove  the 
room  "  a  public  place,"  and  the  jury  may  so  find  it 

Error  to  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Wm.  R.  Smith. 

Bliss  &  Baldwin,  for  plaintiffs  in  error. 

M.  A.  Baldwin,  Attorney  General,  for  the  State. 

DARGAN,  C.  J. — The  plaintiife  in  error  were  indicted 
and  convicted  of  ^'■playiny  cards  at  a  public  plajceP  Upon  the 
trial  it  appeared,  that  the  playing  took  place  in  a  room  over  a 
vacant  store,  which  was  occupied  by  several  young  men  as  a 
bed  room ;  that  they  frequently  invited  their  acquaintances 
there  for  the  purpose  of  playing,  but  no  one  had  the  right  to 
come  without  being  invited  by  some  one  of  the  occupants  of 
the  room ;  that  their  invitations  extended  to  their  friends  and 
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acquaintances  only,  and  that  they  did  not  intend  to  make 
their  room  public,  but  considered  it  their  private  bed  room. 
It  was  further  shown,  that  some  eight  or  ten  persons  were 
present  at  the  time  the  playing  took  place,  and  one  of  the 
witnesses,  who  was  present,  stated  that  he  did  not  remember 
whether  he  was  invited  or  not.  It  was  further  shown,  that 
though  the  doors  were  usually  shut,  it  was  not  usual  that 
they  were  locked  or  so  fastened,  as  to  prevent  one  from  en- 
tering the  room. 

Upon  this  evidence  the  court  instructed  the  jury,  that 
prima  facie  a  bed  room  was  a  private  place,  but  it  might  be 
made  public,  and  if  they  believed  that  eight  or  ten  persons 
were  present  in  the  room  whilst  the  playing  was  going  on — 
some  playing  and  others  by-standers — the  doors  not  being 
locked,  then  such  an  assemblage  made  it  a  public  place ;  and 
if  the  defendants  played  at  that  time,  or  afterwards  before 
the  room  resumed  its  private  character,  they  might  be  con- 
victed of  playing  at  a  public  place.  The  court  further  in- 
structed the  jury,  that  if  they  should  find  that  frequently, 
before  and  about  the  time  of  the  playing,  five  or  six  persons 
were  in  the  room  playing,  although  they  went  by  invitation, 
and  one  or  more  persons  who  were  not  invited  were  there  as 
by-standers,  and  had  found  the  door  unlocked,  and  entered 
without  difficulty,  then  they  might  find  the  room  a  public 
place  within  the  meaning  of  the  statute.  These  are  the  only 
instructions  given  by  the  court  to  the  jury  that  we  think  it 
necessary  to  examine. 

We  fully  agree  with  the  court  below,  that  though  a  bed 
chamber  is  prima  facie  a  private  place,  yet  it  may  be  made 
publ'c  within  the  meaning  of  the  act ;  but  the  second  branch 
of  this  first  charge  (if  we  construe  it  properly),  conveys  the 
idea  that  the  presence  of  eight  or  ten  persons,  who  were 
there  by  invitation,  the  doors  not  being  locked,  would  make 
it  a  public  place. 

In  this,  we  think,  the  Circuit  Court  mistook  the  law.  I 
will  not  undertake  to  lay  down  a  general  rule,  by  which  we 
shall,  in  all  cases,  determine  whether  a  place  is  public  or  not. 
But  we  cannot  hold  that  the  assemblage  of  eight  or  ten  persons 
at  a  private  house  or  room,  by  invitation,  and  to  which  the 
bpublic  have  not  a  right  to  go,  for  the  purpose  either  of  partici- 
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pating  in  the  amusements  going  on,  or  partaking  in  the  social 
enjoyments,  will  constitute  such  private  house  or  room  a 
public  place,  within  the  meaning  of  the  act.  If  we  were  to 
hold  this,  we  should  be  governed  in  our  opinion  by  the  num- 
ber of  persons  alone,  in  determining  whether  the  place  was 
public,  without  regard  to  any  other  consideration.  This,  I 
think,  would  be  improper;  but  we  must  look  to  the  character 
of  the  place,  the  manner  of  ingress  to  it,  as  well  as  the  number 
of  persons  that  are,  or  do  assemble  at  it,  in  deciding  whether 
it  is  public  or  private.  Suppose  an  evening  party  given,  at 
which  a  dozen  or  more  were  assembled  by  special  invitation, 
but  to  which  no  one  could  go  unless  invited^  without  violating 
the  rules  of  propriety,  would  this  constitute  the  house  a  pub- 
lic place?  We  think  not.  We  cannot  hold  that  a  private 
house  or  a  bed  room,  at  which  even  a  dozen  or  more  are  as- 
sembled by  invitation,  loses  its  character  of  privacy,  and  be- 
comes thereby  a  public  place.  Nor  do  we  think  this  view 
inconsistent  with  the  case  of  Campbell  v.  The  State,  17  Ala. 
Rep.  369.  The  place  in  that  case  was  a  shoemaker's  shop,  to 
which  the  public  had  the  right  to  go,  at  least  during  the  day; 
and  though  the  plajung  took  place  at  night,  yet  it  was  shown 
that  during  the  playing  many  persons,  without  invitation, 
passed  in  and  out  without  restraint,  though  others  were  refu- 
sed admittance.  These  ingredients,  as  well  as  the  number 
assembled,  were  considered  by  the  court,  in  holding  it  a  pub- 
lic place;  but  the  part  of  the  charge  we  are  considering 
would  make  any  place  public,  if  eight  or  ten  were  assembled 
together,  witho  it  regard  to  any  other  consideration.  This, 
we  hold  to  be  <  rroneous. 

We  cannot  s  ,y,  hoAvever,  that  the  second  instructions  given 
to  the  jury,  w(;re  wrong;  for  if  the  occupants  of  a  room  are 
in  the  constait  habit  of  inviting  a  number  of  persons — say 
five  or  six — ft  r  the  purpose  of  playing  cards,  and  to  which 
others  are  all  )wed  to  go  without  being  invited,  and  without 
restraint,  it  i-  certainly  testimony  tending  to  prove  the  room 
a  public  pla(?,  and  a  jury  may  so  find  it.  To  hold  other- 
wise, might  enable  those  who  wished  to  follow  the  practice 
of  gaming,  even  as  an  occupation,  to  escape  the  law,  by 
having  their  beds  in  the  room  at  which  the  gaming  was  car- 
ried on. 
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In  reference  to  the  charge  which  we  have  not  particularly 
noticed,  it  is  enough  to  say  that  we  can  perceive  no  error  in 
them.  The  only  error  is  in  the  first  instructions,  and  for 
this,  the  judgment  must  be  reversed,  and  the  cause  remanded. 


SABEA  THOMPSON  vs.  THE  STATE. 

1.  A  couut,  iu  an  indictment  for  obstructing  a  public  road,  which  alleges  that  the 
defendant  "  a  certain  impediment,  to-wit :  a  lai'ge  quantity  of  logs,  sticks, 
brushwood  and  dirt,  did  erect  and  cause  to  be  erected,"  <tc.,  is  good. 

2.  It  is  not  necessary  that  the  width  or  grade  of  the  road  cliarged  to  have  been 
obstructed  should  be  set  out  in  the  indictment. 

3.  When  iJie  proceedings  of  the  Commissioners'  Court  in  the  establishment  of  a 
pubhc  road  are  removed  by  certiorari  into  the  Circuit  Court,  and  the  order  es- 
tablishing the  road  is  there  quashed  and  tlie  supersedeas  perpetuated,  the 
judgment  of  the  Circuit  Court  applies  only  to  the  proceedings  then  before  it, 
and  has  no  effect  on  an  order  subsequently  made  upon  a  new  and  distinct  ap- 
plication. 

4.  A  crop  which  is  sown  or  planted  in  an  cuclosuie  after  the  Commissioners' 
Court  has  passed  an  order  establishing  a  road  through  it  is  not  a  "growing 
crop  "  within  the  protection  of  the  statute,  (Clay's  Digest  507,  §  4)  although  it 
may  be  growing  at  the  time  the  road  is  ordered  to  be  cut  out 

0.  A  literal  interpretation,  which  would  defeat  the  purposes  of  a  statute,  will  not 
be  adopted,  if  any  other  reasonable  construction  can  be  given  to  it 

6.  When  a  person  is  indicted  for  obstructing  a  public  road,  and  it  ie  shown  that 
he  had  extended  his  fences  across  the  road  while  a  former  order  of  the  Com- 
missioners' Court  establishing  it,  which  was  afterwards  quashed  by  the  Circuit 
Court,  was  in  full  force,  the  record  of  the  former  proceeding  >  liad  by  the  Com- 
missionei-s'  Court  is  irrelevant  and  inadmissible  to  show  the  efendant's  motive 
in  obstructing  the  road  after  it  had  been  again  established 

7.  And  the  admission  of  the  record  for  that  purpose  is  an  en  )v  for  which  the 
judgment  of  convictioD  will  be  reversed. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  E.  Pickens.  : 

KiCE  &  Morgan,  for  plaintiff  in  error. 

1.  Courts  which  originate  in  the  common  law  possess  a  ju- 
risdiction which  must  be  regidated  by  the  common  law,  until 
some  statute  shall  change  their  established  principles;  but 
courts  which  are  created  hy  written  law,  and  whose  jurisdiction  is 
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defined  hy  loritten  Itiiv,  cannot  transcend  that  Jurisdiction.     4 
Cranch,  93,  8  How.  (U.  S.)  Rep.  -Ml. 

2.  Where  l^y  statute  a  special  authority  is  delegated  to  par- 
ticular persons  to  take  away  a  man's  property  against  his  wiD, 
it  must  be  strictly  pursued,  and  must  appear  to  be  so  upon 
the  face  of  the  order.  Rex  v.  Oroke,  1  Cowper's  Rep.  26; 
Commissioner'  Court  v.  Thompson,  18  Ala.  Rep.  694. 

3.  If  the  proceedings  of  the  Commissioners'  Court  of  a  par- 
ticular county,  in  the  e.stablishment  of  a  road,  do  not  show 
afl5rmatively  that  the  road  established  l^es  within  the  limits  of 
that  county,  its  jurisdiction  cannot  be  sustained,  and  there- 
fore its  proceedings  are  void,  especially  as  to  the  oivnei'  of  the 
land  over  which  the  road  passes.  Commissioners'  Court  v. 
Thompson,  18  Ala.  Rep.  694;  Carter  v.  Hinkle,  13  Ala.  Rep. 
529;  7  Ala.  Rep.  578;  5  Blackf.  Rep.  462;  Wightman  v. 
Karsner,  January  Term,  1852. 

4.  The  provision  contained  in  the  second  section  of  the  act 
of  1836,  (Clay's  Dig.  507,  §  4,)  in  these  words,  "  but  no  new 
road  shall  be  opened  between  the  1st  day  of  March  and  10th 
day  of  July  in  any  year,  nor  open  through  any  enclosure 
whilst  there  is  a  crop  groioinrj  in  the  saine,^^  must  be  construed 
as  embracing  a  restriction  upon  the  powa-  to  open  a  new  road, 
and  as  restraining  the  exercise  of  that  power  entirely  between 
the  1st  day  of  March  and  10th  of  July  in  any  year,  either  in- 
side or  outside  of  an  enclosure,  and  also  as  restraining  the  ex- 
ercise of  that  power  on  any  day  of  any  year,  as  to  ^^  enclosures  " 
in  which  '/-  croj)  might  at  the  time  be  growing.  3  Howard's 
(U.  S.)  Re]).  707 ;  13  Ala,  Rep.  529 ;  Daniel  v.  Sorrelle,  9 
Ala.  Rep.  445;  2  Cowen'sRep.  424;  7  Ala.  Rep.  578. 

5.  The  judgment  of  the  Circuit  Court  of  Talladega  county 
rendered  at  its  Fall  Term,  1849,  quashing  the  order  for  this 
same  roojd,  and  declaring  the  supersedeas  perpetual,  (the  said 
judgment  never  having  been  reversed,)  is  conclusive  upon 
the  parties  thereto,  to- wit :  the  Commissioners'  Court  and  Sabra 
Thompson ;  and  rendered  any  further  action  of  the  Com- 
missioners' Court  void  as  to  that  road,  so  far  as  said  Sabra 
Thompson  was  concerned.  3  Strobhart's  Equity  Rep.  44 ; 
16  Ala.  Rep.  17;  7  Ala.  Rep.;  16  Ala.  Rep.  271. 

6.  No  matter  how  much  legal  evidence  there  was  to  estab- 
lish any  particular  point,  still  if  the  court  admitted  any  illegal 
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evidence  on  that  point,  the  error  is  one  for  which  there  must 
be  a  reversal.  8  Porter  258 ;  14  Ala.  Eep.  681 ;  1  Munford 
288.    Several  portions  of  the  evidence  are  clearly  illegal. 

7.  The  true  question  arising  out  of  the  fact,  that  Sabra 
Thompson  had  "a  cr<yp  growing  in  the  enclosure,''^  was  a  ques- 
tion involving  only  the  power  to  open  the  road  through  such 
enclosure.  This  question  of  power  to  open  the  road  could 
not  be  affected  in  any  way  by  her  motive  or  intention  in  sow- 
ing the  crop,  nor  by  the  size  of  the  crop.  The  existence  of 
the  power  to  open  the  road  depends  on  the  fact  that  there  was 
NO  grovjing  crop  in  the  enclosure ;  and  this  power  to  operc  the 
road  cannot  arise  out  of  the  existence  of  any  particular  mo- 
tive or  intention  in  sowing  the  crop.  Whatever  may  have 
been  the  motive  for  sowing  the  crop,  still  that  motive  could 
not  create  the  power  to  open  the  road  through  the  enclosure, 
if  a  crop  was  growing  therein,  whether  it  was  a  large  crop 
or  a  small  crop.  Six  Carpenters'  Case,  43  Law  Library,  top 
page  130 ;  3  How.  (U.  S.)  Eep.  707,  715.  (This  shows  that 
the  testimony  as  to  motive  was  irrelevant  and  illegal,  and  er- 
roneous.) 

8.  The  fourth  count  of  the  indictment  is  defective,  for  sev- 
eral reasons,  among  which  may  be  noticed  the  following,  to- 
wit:  1.  It  assumes  erroneously  that  the  provision  against 
erecting  a  fence,  bar,  "or  other 'impediment,^^  in  the  seventh 
section  on  page  508  of  Clay's  Digest,  is  precisely  equivalent 
and  tantamount  to  the  provision  against /eZ^/ri^  a  tree,  brush, 
"or  oilier  obstacle  "  in  the  same  section.  2.  It  confounds  dis- 
tinct clauses  of  the  same  statute,  and  violates  the  well  settled 
rules  for  construing  statutes.  3.  The  description  of  the 
road  is  too  vague.  Bush  v.  The  State,  18  Ala.  Kep.  415.  4. 
The  width  or  grade  of  the  road  is  not  averred  in  the  indict- 
ment. This  is  a  fatal  omission,  and  would  be  fatal  to  the  or- 
der for  the  road.     2  U.  S.  Digest  (supplement)  935,  §  169. 

9.  A  new  road  does  not  become  a  j)ublic  road  until  it  is 
actually  opened  acc&rding  to  the  statute^  to  the  use  of  the  public. 
21  Pick.  Rep.  48-49;  Kelley  v.  Horton,  2  Cowen  424. 

The  proof  shows  clearly  that  the  road  had  not  been  opened 
to  the  use  of  the  public,  when  the  alleged  obstructions  occurred. 

10.  The  right  of  the  owner  of  land  over  which  the  road 
passes,  to  regard  and  treat  the  proceedings  for  establishing  a 
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new  road  as  void,  exists  in  cases  where  other  persons  could 
not  treat  them  as  void.  They  are  void  as  to  the  owner  in  some 
cases,  where  they  are  not  void  as  to  others.  3  Mete.  Rep. 
445;  4  Iredell's  Rep.  318. 

11.  Obstructions  or  inpediments  thrown  in  the  way  of  an 
overseer,  who  is  opening  a  new  road,  are  not  indictable,  and 
are  not  charrjed  in  this  indictment,  and  evidence  as  to  such  ob- 
structions or  impediments  was  improperly  admitted. 

The  case  cited  (Kelly  v.  Horton,)  from  2  Co  wen  424,  shows 
that  although  the  road  is  laid  out  by  a  valid  order,  yet  the 
overseer  may  be,  and  is  a  tresjiasser  in  opening  it,  if  he  disre- 
gards any  provision  of  law  for  the  benefit  of  the  owner  of  the 
land,  (such  as  a  protection  by  sixty  days  notice,  or  "a  growing 
crop.") 

12.  However  small  the  crop  which  was  admitted  to  be  grow- 
ing in  "the  enclosure,"  this  protected  the  enclosure  '■'■  ivhilst''^ 
it  was  growing ;  even  if  there  was  some  woodland  in  the 
same  enclosure.     Com.  v.  Carmalt,  2  Binney's  Rep.  235. 

13.  The  admission  of  the  declaration  of  defendant,  for  the 
declared  purpose  for  which  it  was  admitted,  was  a  clear  error, 
and  could  not  fail  to  mislead  the  the  jury ;  although  the  de- 
clarations of  a  defendant  may  be  admitted,  wherever  they  re- 
late to  any  matter  which  is  relevant  in  the  cause,  yet  if  the  subject 
inatter  of  the  declaration  is  in^elevant,  it  must  be  rejected. 

14.  But  if  it  were  conceded,  for  the  sake  of  argument,  that 
the  intention  of  defendant  could  destroy  ihe^Xoxurestriction  of  the 
statute  on  the  power  to  open  the  road  through  the  enclosure,  and 
deprive  the  enclosure  of  the  protection  given  to  it  by  statute, 
then  the  intention  must  be  proved  to  be  an  intention  to  evade 
or  defeat  the  law,  and  that  intention,  as  matter  of  fact,  must  be 
left  to  the  jury,  which  the  court  did  not  do.  Oliver  v.  The 
State,  17  Ala.  Rep.  687. 

M.  A.  Baldwin,  Attorney  General,  with  whom  was  L. 
E.  Parsons,  for  the  State. 

1.  The  power  of  the  Commissioners'  Court  of  Roads  and 
Revenue,  in  relation  to  laying  out  and  establishing  public 
roads,  is  judicial,  and  their  proceedings  are  conclusive  until 
reversed.  Robins  v.  Town  of  Bridgewater,  6  N.  H.  524; 
Woodman  v.  Somerset,  25  Maine  303 ;  Loring  v.  Bridge,  9 
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Mass.  124;  Com.  v.  New  Milford,  4  ib.  446;  Clark  v. 
Holmes,  1  Doug.  (Mch.)  399  :  U.  S.  v.  Arredondo,  6  Peters 
729. 

Where  a  road,  established  by  proper  authority,  passes  over 
the  land  of  another,  he  cannot  close  up  or  obstruct  it,  for  any 
matter  or  cause  which,  had  it  been  presented  properly  to  the 
Commissioners'  Court,  would  have  defeated  the  establishment 
of  the  road.  The  fact  that  a  road  passes  over  the  growing- 
crop  of  another,  is  a  matter  which  no  one  can  plead  against 
the  establishment  of  the  road,  but  the  owner  thereof;  it  is 
then  voidable,  and  not  absolutely  void.  The  object  of  giving 
notice  before  laying  out  and  establishing  a  public  road  is  to 
give  (amongst  other  things)  the  owner  of  lands,  through 
whose  growing  crop  the  road  proposes  to  pass,  an  opportuni- 
ty to  object ;  if  he  does  not  do  so,  the  law  presumes  his  ac- 
quiescence. He  is  entitled  to  damages,  in  some  instances, 
for  the  injury  he  sustains,  by  reason  of  the  road  passing 
through  his  land:  Provided  he  makes  applicatum  at  the  iiext 
court  after  the  laying  out  the  road.  Suppose  he  makes  no  appli- 
cation for  damages,  would  that  authorize  him  to  obstruct  the 
road  after  it  was  established  ?  Witherspoon  v.  The  State, 
Mart,  and  Yerg.  119 ;  8  Barr  522 ;  9  Johns.  365 :  2  Bibb  19 ; 
7  Wend.  145  ;  3  Met.  448  ;  5  Ohio  273. 

2.  After  the  report  of  the  Committee  of  Review,  locating 
the  road,  is  received  and  adopted  by  Conmaissioners'  Court, 
the  road  from  that  moment  becomes  a  public  road.  Clay's 
Dig.  507,  §4-5;  The  State  v.  Dover,  10  N.  H.  396. 

The  road  was  not  opened  until  February,  1851,  at  which 
time  the  crop  of  1850  had  been  gathered.  The  order  estab- 
lishing the  road  was  in  August,  1850,  at  which  time  the 
wheat  crop  of  that  year  was  not  planted  or  sown  in  the  enclo- 
sure of  defendant,  through  which  the  road  passed.  It  was 
folly  then  in  the  defendant  to  sow  her  grain,  when  she  knew 
it  would  not  ripen  before  the  road  was  to  be  open  by  law. 
The  right  of  the  defendant  to  gather  this  crop  of  wheat  as- 
similates itself  to  the  right  which  a  lessee,  for  a  term  of  years, 
has  to  the  emblements  that  are  growing  when  his  claim  expires. 
K  the  latter  plant  a  crop,  which  does  not  ripen  or  is  not  gath- 
ered before  his  term  expires,  the  emblements  become  the 
property  of  the  landlord.    2  Black.  Com.   145;    4  Kent. 
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Com.  109 ;  Razor  v.  Quails,  4  Blackf.  288 ;  Whitmarsh  v. 
Cutting,  10  Johns.  360 ;  Bain  v.  Clark,  ib.  424 ;  King  v. 
Fowler,  14  Pick.  238. 

CHILTON,  J.— The  plaintiff  in  error  was  indicted  for 
erecting  an  impediment  across  a  public  road.  The  indictment 
contains  five  counts,  to  each  of  which  there  was  a  demurrer. 

It  is  argued  in  this  court  that  the  fourth  count  in  the  in- 
dictment is  bad,  as  confounding  different  clauses  of  the  same 
section  in  the  statute,  and  treating  them  as  equivalent,  when 
they  are  totally  distinct.     By  an  examination  of  the  statute 
in  connection  with  the  count,  we  do  not  think  the  objection 
is  well  founded.     The  statute  enacts,  that  "  if  any  person 
shall  erect,  or  cause  to  be  erected,  across  any  public  road,  a 
fence,  bar,  or  other  impediment,  or  fell  a  tree,  or  brush,  or 
other  obstacle  on  or  across  the  same,  and  shall  not  remove  it 
within   twenty-four  hours  thereafter,"  &c.,  that  such  person 
shall  be  liable  to  indictment,  &c.     Clay's  Digest,  508,   §  7. 
The  fourth  count  charges  that  Mrs.  Thompson  "a  certain  im- 
pediment, to  wit :  a  large  quantity  of  logs,  sticks,  brushwood 
and  dirt,  did  erect  and  cause  to  be  erected  across  a  certain 
public  road,  situate,"  &c.     Now,  the  impediment  thus  erected 
is  clearly  distinguishable  from  a  fence  or  bar  in  the  foregoing 
clause  of  the  act,  and  also  from  the  feUing  of  a  tree,  brush  or 
other  obstacle,  as  subsequently  enumerated ;  but  it  falls  direct- 
ly within  the  inhibition  of  erecting  any  "  other  impediment" 
than  such  as  are  particularly  mentioned.     A  much  more  for- 
midable impediment  could  be  erected  of  logs,  brushwood  and 
dirt,  than  of  rails  in  the  form  of  a  fence  or  bars,  and  we  doubt 
not  that  such  impediment  was  as  much  within  the  contempla- 
tion of  the  Legislature,  in  enacting  the  statute,  as  it  certainly 
is  within  the  mischief  intended  to  be  remedied. 

Neither  is  the  objection,  that  the  indictment  does  not  set 
out  the  width  or  grade  of  the  road,  well  taken.  It  is  suffi- 
cient that  it  is  a  pubhc  road.  Whether  it  be  of  the  first, 
second  or  third  grade,  can  make  no  difference,  since  the  stat- 
ute makes  tne  obstructing  of  either  alike  indictable,  and  visits 
the  offender  with  the  same  measure  of  punishment.  "We  en- 
tertain no  doubt  as  to  the  sufficiency  of  the  indictment. 
The  main  question,  and  the  one  principally  relied  on  for  a 
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reversal  by  the  counsel  for  the  plaintiff  in  error,  arises  out  of 
a  bill  of  exceptions,  and  may  be  thus  stated :  It  appears  that 
in  August,  1849,  the  road  charged  to  be  obstructed  was  estab- 
lished by  the  Commissioners'  Court  of  Talladega,  and  that  the 
portion  running  over  the  land  of  the  plaintiff"  in  error  had 
been  cut  out  by  order  of  the  court.  That  at  the  Fall  Term 
of  the  Circuit  Court,  1849,  these  proceedings  of  the  Commis- 
sioners' Court  were  quashed  and  set  aside,  at  the  instance  of 
Mrs.  Thompson,  and  that  the  supersedeas  to  the  proceedings 
of  the  Commissioners'  Court  was  by  the  Circuit  Court  ren- 
dered perpetual.  That  afterwards,  viz:  in  May,  1850,  an- 
other application  was  made  for  the  establishment  of  the  road, 
and  the  same  was  established  by  the  Commissioners'  Court, 
after  a  jury  of  review  had  passed  upon  it,  at  the  August 
Term,  1850,  In  the  order  establishing  it,  and  which  particu- 
larly describes  where  it  shall  run,  it  is  stated,  after  tracing  the 
road  to  Mrs.  Thompson's  line,  "  thence  with  her  line  to  a 
stake  in  the  rear  of  W.  B.  McClellan's  negro  cabins,  thence 
along  the  line  of  the  road,  as  it  was  cut  out  under  a  former 
order  of  this  court,  through  the  lands  of  Mrs.  Thompson,  to  a 
post  oak,  marked,"  &c.  The  road  was  laid  off  into  sections, 
and  overseers  were  appointed,  and  ordered  to  open  the  same 
according  to  law.  It  further  appears,  that  after  the  order  of 
August,  1849,  but  before  that  of  August,  1860,  Mrs.  Thomp- 
son had  extended  her  fencing  with  her  lines  crossing  the 
route  of  the  proposed  road,  uniting  her  fences  on  the  side  of 
the  mountain  in  the  form  of  an  angle.  That  she  thereby  en- 
closed a  pond  useful  for  purposes  of  husbandry,  and  also  the 
family  grave  yard.  That  in  this  enclosure  she  sowed  in  a 
small  isolated  patch  of  an  acre  and  a  half,  some  wheat,  which 
was  growing  on  it  in  February,  1851,  when  the  overseer  with 
his  hands  took  down  her  fences  where  they  crossed  the  road, 
and  removed  the  logs,  brush,  &c.,  which  had  been  placed 
across  it.  It  was  shown  that  this  crop  of  wheat  was  sown 
afi«r  the  order  of  August,  1850,  had  been  passed.  After  the 
road  had  thus  been  opened,  Mrs.  Thompson  rebuilt  her 
fences  across  it,  and  obstructed  it  otherwise.  It  was  insisted 
in  the  court  below,  and  is  here  also  contended,  that,  at  the 
time  the  overseer  opened  this  road  through  the  enclosure  of 
Mrs.  Thompson,  she  had  a  growing  crop  within  it,  and  that 
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consequently  the  act  of  the  overseer  was  void,  as  being  op- 
posed to  the  statute,  which  declares  that  the  road  shall  not 
be  opened  between  the  first  of  March  and  ftenth  of  July  in 
any  year,  nor  ^'' through  any  enclosure  ivhilst  t/iere  is  a  crop 
growing  in  Oie  samey  The  ruling  of  the  circuit  judge,  as  in- 
dicated by  the  charge  given  to  the  jury,  was  opposed  to  this 
view.  The  question  is,  whether,  under  the  facts  of  the  case, 
the  plaintiff  in  error  was  justifiable  in  fencing  up  the  road. 

As  to  the  effect  of  the  judgment  of  the  Circuit  Court,  in 
quashing  the  proceedings  of  the  Commissioners'  Court  of 
August,  184:9,  and  perpetuating  the  supersedeas,  we  need  only 
remark,  that  it  applies  only  to  the  proceedings  then  before 
the  Circuit  Court,  and  could  have  no  effect  upon  an  order  sub- 
sequently made  upon  a  new  and  distinct  application. 

Upon  the  main  question,  we  are  of  opinion  that,  as  Mrs. 
Thompson  must  be  presumed  to  have  had  notice  of  the  order 
of  August,  1850,  establishing  this  road,  and  designating  the 
particular  route  over  which  it  was  to  run,  after  permitting  the 
order  to  pass  for  opening  it,  she  could  not  render  such  order 
nugatory,  and  thwart  the  object  of  the  statute,  by  sowing  this 
small  patch  of  wheat. 

We  need  not  consider  the  question  whether  the  plaintiff  in 
error,  after  the  road  has  been  established  by  a  court  of  com- 
petent jurisdiction,  and  cut  out  by  an  ofiicer  of  its  appoint- 
ment, can  collaterally  call  in  question  the  proceedings  of  the 
court,  or  of  the  overseer  who  has  acted  in  obedience  to  its 
command.  For,  giving  to  this  statute  a  reasonable  construc- 
tion, we  feel  constrained  to  hold  that  the  growing  crop,  men- 
tioned in  the  conclusion  of  the  fourth  section,  does  not  em- 
brace a  crop  planted  or  sowed  after  the  order  establishing  the 
road.  Such  a  construction  as  the  one  contended  for  by  the 
counsel  for  the  plaintiff  in  error  would  enable  any  person, 
over  whose  land  a  road  was  established,  to  thwart  the  action 
of  the  court  in  its  attempt  to  provide,  as  contemplated  by  the 
statute,  for  the  public  convenience  and  necessity,  by  planting 
and  having  some  description  of  crop  always  growing  in  his 
enclosure,  as  may  well  be  done  in  this  climate.  Such  con- 
struction would  therefore  be  unreasonable,  as  it  would  frus- 
trate the  manifest  object  which  the  Legislature  had  in  view. 

Besides,  it  would  seem  to  be  opposed  to  the  concluding^ 
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clause  of  the  next  succeeding  section,  which  says,  that  the 
court  in  the  order  may  appoint  the  time  for  cutting  out  the 
road.  Now,  it  may  happen  that  at  the  time  the  order  is 
granted  there  is  no  growing  crop,  and  a  time  is  fixed  for  cut- 
ting out  the  road,  yet  before  the  time  arrives  the  owner  of 
some  farm  has  his  wheat,  or  his  turnips,  or  some  other  crop 
growing,  and  before  these  cease  to  grow  another  crop  suc- 
ceeds, and  so  on  ad  infinitum  ;  so  that,  notwithstanding  the 
county  has  purchased  and  paid  for  the  right  of  way,  and  a 
court  of  competent  jurisdiction  has  estabhshed  it,  and  ordered 
it  to  be  cut  out,  a  capricious  individual  would  have  itin  his 
or  her  power  to  forestall  and  frustrate  the  whole  proceeding. 

If  it  be  said  the  letter  of  the  statute  is  opposed  to  this  view, 
and  that  the  restriction  against  opening  the  road  through  an 
enclosure,  while  there  is  a  crop  growing  thereon,  is  general, 
we  reply,  that  an  interpetation  should  never  be  adopted  which 
would  defeat  the  purpose  of  the  statute,  if  any  other  reason- 
able construction  may  be  given  to  it,  9  Wheat.  381 ;  and 
that  the  literal  interpretation  of  an  act  is  not  always  that 
which  either  reason  or  the  law  approves.  The  inartificial 
manner  in  which  many  of  our  statutes  are  framed,  the  inapt- 
ness  of  expressions  frequently  used,  and  the  want  of  perspi- 
cuity and  precision  not  unfrequently  met  with,  often  require 
the  court  to  look  less  at  the  letter  or  words  of  the  statute, 
than  at  the  context,  the  subject-matter,  the  consequences  and 
effects,  and  the  reason  and  spirit  of  the  law,  in  endeavoring  to 
arrive  at  the  will  of  the  law  giver.  Stradling  v.  Morgan,  1 
Plowd.  200 ;  2  ib.  463  ;  4  Litt.  377  ;  and  cases  cited,  1  U.  S. 
Dig.  484. 

It  results  from  what  we  have  said,  that  there  was  no  error 
in  the  charge  which  the  court  gave,  and  that  the  charges 
prayed  for  were  properly  refused. 

In  the  progress  of  the  trial  below,  the  State  offered  the  re- 
cord of  the  proceedings  had  in  the  Commissioners'  Court  in 
August,  1849,  establishing  a  road  over  the  land  of  Mrs. 
Thompson,  as  before  stated,  which  proceedings  had  been 
quashed  in  the  Circuit  Court.  The  bill  of  exceptions  shows 
that  these  proceedings  were  offered  and  admitted,  only  to 
show  that  after  the  order  was  made,  and  while  in  full  force, 
the  defendant  had  extended  her  fence  across  said  road,  as  the 


JANUARY  TERM,  1852. ^ 

Williams,  Tucker  et  al  v.   The  State. 


evidence  previously  introduced  showed,  "  so  that  the  jury 
might  judge  of  the  motive  which  had  influenced  her  in  ob- 
structing this  road."  We  are  wholly  unable  to  perceive  what 
connection  Mrs.  Thompson's  violation  of  the  law,  or  disregard 
of  the  order  of  the  Commissioners'  Court  in  1849,  has  with 
her  obstructing  this  road  in  1851.  If  she  committed  an  of- 
fence then,  by  enclosing  her  land,  over  which  the  road  had 
been  cut  out,  she  was  answerable  for  that  by  a  distinct  pro- 
ceeding. If,  by  reason  of  the  irregularity  of  the  proceedings 
of  1849,  she  might  well  disregard  them,  and  go  on  and  erect 
her  fence,  then  she  is  guilty  of  no  wrong  by  so  doing,  and  no 
inference  prejudicial  to  her  could  properly  have  been  drawn 
from  it.  So  that  this  proof,  for  the  purpose  of  explaining  the 
motive  with  which  the  subsequent  act  was  done,  was  irrele- 
vant and  inadmissible.  We  think  the  record  of  the  quashed 
proceedings  might  properly  have  been  read,  to  explain  the 
subsequent  order  which  refers  to  them,  as  designating  the  pro- 
posed route  for  the  road  through  Mrs.  Thompson's  land,  but 
the  same  was  not  read  for  that  purpose. 

It  may,  however,  be  argued,  that  no  injury  resulted  to  the 
plaintiff  in  error  by  the  improper  admission  of  this  testimony. 
We  have  considered  this  point,  and  are  not  prepared  to  say 
that  she  could  not  by  possibility  have  been  prejudiced  by  its 
admission.  It  was  calculated  to  impress  upon  the  minds  of 
the  jury  the  belief  that  she  was  disregardful  of  the  orders  of 
the  Commissioners'  Court,  and  consequently  was  a  proper 
subject  to  be  made  an  example  of. 

For  this  error,  let  the  judgment  be  reversed  and  the  cause 
remanded. 


WILLIAMS,  TUCKER  et  al.  vs.  THE  STATE. 

1.  The  sureties  on  a  forfeited  recognizance  cannot,  by  a  demurrer  to  the  teire 
faciat,  test  the  legal  sufficiency  of  the  indictment  against  their  principal  A 
demurrer  to  the  tcire  facias  can  reach  no  further  than  the  recognizance  on 
'v^ch  the  judgment  nisi  is  founded. 

Error  to  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  E.  Pickens. 
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Moses  Daniel  was  indicted  in  tlie  Circuit  Court  of  Barbour 
county,  for  "inveigling,  stealing,  carrying  and  enticing 
away  "  a  negro  slave.  On  his  motion,  the  venue  was  chang- 
ed to  the  county  of  Macon,  and  he  entered  into  a  recogni- 
zance, with  plaintiffs  in  error  as  his  sureties,  to  appear  and 
answer  the  charge  of  negro  stealing,  before  the  Circuit  Court 
of  Macon.  He  did  not  appear,  and  a  judgment  nisi  was  en- 
tered up  against  him  and  his  sureties.  A  writ  of  sci.  fa.  was 
issued,  and  returned  "made  known,"  as  to  the  plaintiffs  in 
error,  who  appeared  and  demurred  to  the  scire  facias.  The 
demurrer  was  overruled  by  the  court,  and  they  then  pleaded 
nul  tiel  record.  The  plea  was  found  against  them,  and  they 
prosecuted  their  writ  of  error  to  this  court. 

Moses  Daniel  was  indicted  by  the  name  of  Moses  Daniels; 
he  pleaded  the  variance  in  abatement,  as  a  misnomer,  but  his 
plea  is  untried.  The  recognizance  is  in  the  name  of  Moses 
Daniel,  and  so  is  the  writ  of  scire  facias. 

The  overruling  of  the  demurrer,  and  the  judgment  ren- 
dered by  the  Circuit  Court,  are  here  assigned  for  error. 

P.  T.  Sa-Yre,  for  plaintiff  in  error. 

Moses  Daniels  is  indicted  for  the  larceny  of  a  negro ;  a  re- 
cognizance is  given  by  plaintiffs  in  error,  for  the  appearance 
of  Moses  Daniel.  The  recognizance  was  forfeited.  Sci.  fa. 
issues,  reciting  that  Moses  Daniel  was  bound  to  answer  an 
indictment  against  him.  Nul  tiel  record  is  pleaded,  and  judg- 
ment given  for  the  State.  Daniel  and  Daniels  are  not  the 
same  name. — Humphreys  v.  Whitten,  17  Ala.  Eep.  30;  so 
that  the  record  does  not  wshow  that  the  facts  set  out  in  the  sd. 
fa.  exist,  and  the  judgment  ought  therefore  to  have  been 
for  the  plaintiffs  in  error. 

M.  A.  Baldwin,  Attorney  General,  contra: 
The  want  of  an  indictment  against  the  party,  in  the  court 
to  which  he  is  bound,  is  no  excuse  for  not  appearing.  The 
court,  and  not  the  party,  must  judge  of  the  necessity  of  his 
appearance,  and  the  party  is  not  legally  discharged,  except 
by  an  order  of  court. — State  v.  Sterrrett,  6  Halst.  E.  124 ; 
State  V.  Cooper,  2  Blackf.  226 ;  11  Mod.  Eep.  200,  cited  in 
Viner's  Abv.  168;  2  Hawk.  173;   1  Chitty  Cri.  Law,  105; 


JANUABY  TERM,  1852.  65. 


LawBoa  and  Swiuney  t.  The  State. 


Ellison  V.  State,  8  Ala.  Rep.  273 ;  Shreeve  &  Knapp  v.  State, 
11  ib.  678 ;  State  v.  Weaver,  18  Ala.  Rep.  296. 

LIGON,  J. — This  case  is  very  fully  covered  by  the  deci- 
sion of  this  court  in  the  case  of  The  State  v.  Weaver  et.  al., 
18  Ala.  Rep.  293.  It  was  there  ruled,  that  the  sufficiency  of 
the  indictment  can  not  be  brought  in  question  upon  a  demur- 
rer to  the  scire  facias  on  a  forfeited  recognizance.  The  re- 
cognizors (except  the  accused)  have  no  connection  with  the 
indictment,  and  the  question  of  regularity  or  irregularity,  in 
this  respect,  is  wholly  disconnected  from  their  undertaking. 
They  bind  themselves  that  their  principal  shall  appear  and 
answer  the  charge  against  him,  and  if  he  fail  to  do  so,  the 
condition  of  their  bond  is  broken,  and  they  become  liable  for 
the  penalty.  A  demurrer  to  the  scire  facias  can  reach  no 
further  than  the  recognizance  on  which  the  judgment  nisi  is 
founded,  and  in  this  case  it  is  not  pretended  that  there  is 
error  to  be  found  in  the  proceedings  on  the  recognizance,  but 
the  error  assigned  relates  to  the  indictment  alone. 

The  plea  of  mil  tiel  record  is  unsustained,  and  the  judg- 
ment rendered  on  it  by  the  court  below  is  free  from  excep- 
tion. 

Let  the  judgment  of  the  court  below  be  affirmed. 


LAWSON  AND  SWINNEY  vs.  THE  STATE. 

1.  An  indictment  which  charges  that  the  defendants,  a  man  and  a  woman,  "did 
live  together  in  fornication,"  is  sufficient 

2.  An  indictment  is  good  which  purports  to  be  found  by  "the  grand  jurors  for  the 
said  State,  sworn  and  charged  to  inquire  for  the  said  county,"  when  the  names 
of  the  State  and  proper  county  are  stated  in  the  margin. 

8.  In  all  cases,  whether  civil  or  criminal,  involving  a  charge  of  illicit  interoourse 
within  a  limited  peritxl,  evidence  of  acts  anterior  to  that  period  may  be  ad- 
duced in  connection  with,  and  in  explanation  of,  acts  of  a  similar  character  oc- 
curring within  that  period,  although  such  former  acts  would  be  inadmissible 
as  independent  testunony,  and,  if  treated  as  an  offence,  would  be  barred  by 
the  statute  of  limitations. 

4.  Acts  of  indecent  familiarity  within  the  limited  period  cannot  be  explained  by 
proof  of  the  subsequent  illicit  intercourse  of  the  parties ;  but  when  sueh  acts 
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of  indecent  familiarity  have  been  explained  by  previous  acts  of  illicit  inter- 
course, then  proof  of  the  subsequent  illicit  int^i-course  becomes  corroborative 
or  cumulative  evidence,  and  is  admissible. 

5.  When  a  man  and  a  woman  are  jointly  indicted  and  tried  for  living  together  in 
fornication,  the  confessions  of  the  woman  are  admissible  evidence  against 
herself. 

6.  But  it  is  the  duty  of  the  court  to  caution  the  jmy  that  such  confessions  can 
operate  only  against  the  party  making  them,  and  that  the  other  defendant 
cannot  be  convicted,  except  upon  evidence  aliuvde  sufficient  to  establish  his 
guilt 

7.  The  admission  of  the  woman  that  her^co-defendant  was  the  fiather  of  a  bastard 
child,  of  which  she  was  delivered  more  than  twelve  months  after  the  finding 
of  the  indictment,  is  admissible  evidence  against  her,  its  relevancy  being  shown 
by  connecting  it  with  other  acts  occurring  before  and  within  the  period  covered 
by  the  indictment 

8.  When  evidence  prima  facie  irrelevant  is  admitted  against  the  objection  of  the 
opposite  paity,  and  the  record  affirmatively  shows  that  its  relevancy  was 
made  to  appear  fi-om  its  connection  with  evidence  subsequently  introduced, 
Vbte  Appellate  Court  will  not  reverse. 

9.  The  refusal  of  the  male  defendant  to  pay  the  physician  for  his  professional 
services  rendered  during  the  confinement  of  the  woman,  and  his  declaration 
that  the  child  was  not  his,  are  not  admissible  evidence  for  him,  when  imcon- 
nected  with  any  conversation  or  admission  offered  by  the  State  against  him. 

10.  The  fact  of  iUicit  connection  between  a  man  and  a  woman  is  one  wh'ch,  from 
its  natiu-e,  can  very  rarely  be  directly  proved,  and  must,  in  the  great  majority 
of  cases,  be  inferred  from  circumstances,  the  weight  and  conclusiveness  of 
which  vary  according  to  the  situation  and  character  of  the  parties,  the  habits 
of  society,  and  other  incidental  circumstances. 

11.  A  statement  made  by  another  person,  or  a  conversation  carried  on  in  the 
presence  and  hearing  of  a  party,  to  which  he  made  no  reply,  cannot  be  receiv- 
ed in  evidence  against  him  as  an  impUed  admission  on  his  part  of  its  truth, 
unless  it  was  of  such  a  character  as  would  naturally  call  for  a  response  from 
him,  and  he  was  in  a  situation  in  which  he  would  probably  have  replied  to  it. 

12.  A  conversation  carried  on  in  the  presence  of  the  woman,  and  in  the  room 
where  she  was  lying,  a  few  minutes  after  she  had  been  delivered  of  a  child, 
between  her  mother  and  the  attending  physician,  as  to  the  person  to  whom 
the  latter  should  look  for  payment  of  his  professional  services,  in  which  con- 
versation she  took  no  part,  is  not  admissible  evidence  against  her,  as  tending 
to  show  her  acquiescence  in  the  tnith  of  their  statements. 

Error  to  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  E.  Pickens. 

The  indictment  against  the  plaintiffs  in  error  was  as  fol- 
lows, viz : 

"  The  State  of  Alabama,  )  In  the  Circuit  Court,  at  Spring 
Macon  county,      j      Term,  1849. 

"The  grand  jurors  for  the  said  State,  sworn  and  charged 
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to  inquire  for  the  said  county,  upon  their  oaths  present,  that 
John  R.  Lawson,  a  man,  and  Mary  Swinney,  a  woman,  both 
late  of  said  county,  on  the  first  day  of  January,  1849,  and 
continually  from  that  day  to  the  finding  of  this  indictment, 
in  the  county  aforesaid,  did  live  together  in  fornication,  against 
the  peace  and  dignity  of  the  State,"  &c. 

The  defendants  demurred  to  the  indictment,  and  their  de- 
murrer being  overruled,  they  pleaded  "not  guilty,  and  the 
statute  of  limitations  of  one  year."  There  was  a  verdict  of 
"guilty"  against  both  of  the  defendants.  On  the  trial,  a 
witness  was  introduced  by  the  State,  who  testified  that  in 
1848,  and  more  than/a  year  before  the  indictment  was  found, 
he  had  seen  said  Mary  Swinney,  in  company  with  her  mother, 
in  the  night,  at  the  house  of  said  Lawson,  who  was  sick  at 
the  time,  and  who  was  shown  to  be  an  unmarried  man,  "it 
being  expressly  declared  by  the  State  that  the  foregoing  evi- 
dence was  intended  to  be  connected  with  other  evidence  to  be 
subsequently  introduced."  The  court  allowed  the  evidence  to 
go  to  the  jury,  and  each  defendant  objected  separately  and  spe- 
cifically to  each  portion  of  it,  on  the  ground  that  each  portion 
related  to  a  time  anterior  to  one  year  before  the  indictment 
was  found,  and  anterior  to  the  first  of  January,  1849.  The 
court  overruled  their  objections,  and  each  defendant  excepted. 

The  State  proved  by  another  witness,  that  defendant  Mary 
was  seen  at  Lawson's  house  early  in  the  morning,  about  sun- 
rise, during  the  year  1846,  and  frequently  at  other  times 
during  the  year  was  seen  on  his  premises ;  that  in  1847  said 
Lawson  came  to  the  house  of  witness,  and,  on  being  asked  to 
stay  all  night,  refused,  and  inquired  where  Mrs.  Swinney 
(the  mother  of  defendant  Mary)  and  her  family  were  staying. 
Witness  informed  him  that  they  were  staying  in  his  kitchen, 
and  Lawson  immediately  went  into  the  kitchen,  and  remained 
there  all  night. 

The  defendants  also  objected  to  each  portion  of  this  evi- 
dence on  the  same  ground,  but  their  objections  were  over- 
ruled, and  they  excepted. 

The  State  further  proved,  by  other  witnesses,  that  defen- 
dant Mary  was  fi-equently  seen  at  the  house  of  Lawson,  at  one 
time  early  in  the  morning,  during  the  fall  of  1849  and  in 
1850 ;  that  she  was  seen  sitting  at  the  head  of  the  table  in  his 
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house  "dishing  out  coffee;"  and  that  she  frequently  staid 
all  night  at  his  house.  Each  defendant  objected  to  each 
divisible  clause  of  the  evidence  thus  offered,  on  the  ground 
that  it  related  to  a  time  subsequent  to  the  finding  of  the 
indictment,  and  was  illegal  and  irrelevant.  The  court  over- 
ruled their  objections,  and  the  defendants  excepted. 

The  State  also  introduced  one  Dr.  Mabson  as  a  witness, 
and  offered  to  prove  by  him  that  in  the  summer  of  1850  he 
T|-as  at  the  house  of  Mrs.  Swinney,  when  defendant  Mary  was 
delivered  of  a  child ;  that  in  the  room  where  said  Mary  was 
lying,  and  in  her  presence,  (she  being  shown  to  be  in  a 
rational  state,)  and  a  few  minutes  after  the  child  was  born,  a 
midwife,  who  was  in  the  room,  said  something  to  Mrs. 
Swinney  about  her  fee,  when  Mrs.  Swinney  told  her  she 
should  be  paid.  Dr.  Mabson  then  remarked  to  Mrs.  Swinney, 
"What  will  I  do  for  my  fee?"  Mrs.  Swinney  answered, 
"that  he  ought  to  be  paid ;  that  he  deserved  it :  that  he  must 
not  look  to  her  for  his  fee,  as  she  did.  not  send  for  him ;  that 
she  had  sent  to  Mr.  Lawson  to  send  for  a  doctor."  Witness 
further  stated  that  defendant  Mary  made  no  remark  on  the 
occasion.  The  State  expressly  offered  the  foregoing  testi- 
mony only  as  to  defendant  Mary,  and  announced  that  it  was 
intended  to  connect  it  with  other  evidence  to  be  subsequently 
offered.  Each  defendant  objected  to  each  portion  of  this 
evidence,  on  the  ground  last  above  stated,  and  defendant 
Lawson  objected  to  it  on  the  further  ground  that  he  was  ab- 
sent at  the  time.  The  evidence  was  admitted,  and  defendants 
excepted. 

The  State  further  proved  by  Dr.  Mabson,  that  when  the 
brother  of  defendant  Mary  (a  small  boy  living  with  his 
mother)  came  after  him,  on  the  occasion  above  referred  to, 
when  said  Mary  was  delivered  of  a  child,  he  was  riding  a 
horse  which  belonged  to  defendant  Lawson.  This  evidence 
also  was  admitted  by  the  court,  against  the  defendants'  objec- 
tion, and  they  excepted. 

The  defendants  offered  to  prove  by  Dr.  Mabson,  on  his 
cross  examination,  that  he  had  afterwards  apphed  to  Lawson 
for  his  fee  for  delivering  said  Mary  of  the  child,  and  that 
Lawson  refused  to  pay  it,  and  said  that  the  child  was  not  his. 
This  the  court  refused  to  aUow,  and  defendant  Lawson  ex- 
cepted. 
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The  State  also  proved  that  after  the  birth  of  said  child, 
defendant  Mary  had  confessed  that  it  was  Lawson's  child. 
This  confession  was  offered  only  as  evidence  against  defen- 
dant Mary,  and  was  so  admitted  by  the  court ;  and  each  de- 
fendant excepted  to  its  admission.  The  State  also  proved 
that,  after  the  birth  of  the  child,  the  defendants  were  fre- 
quently seen  riding  together  in  a  buggy ;  that  at  the  last  term 
of  the  court,  when  the  case  against  them  was  called,  they 
came  into  court  arm  in  arm,  and  afterwards  left  town  together 
in  the  same  buggy.  This  evidence  also  each  defendant  ob- 
jected to,  and  their  objections  being  overruled,  they  excepted. 

Rice  &  Morgan,  for  plaintiffs  in  error. 

1.  When  the  only  charge  in  an  indictment  is,  that  a  man 
and  woman  "did  live  together  in  fornication,"  and  the  State 
places  both  the  defendants  on  trial  together,  any  testimony 
which  is  not  admissible  as  to  one  of  the  defendants,  cannot 
be  admitted  against  the  other.  The  State  v.  Jolley  et  al.  3 
Dev.  &  Bat.  110;  The  State  v.  Welch,  26  Maine  Rep.  30;  3 
Chitty's  Crim.  Law  1141;  Rex  v.  Sudbury  etal.  1  Lord  Ray- 
mond 485 ;  Rex  v.  Kinnersley  et  al.  1  Strange  196 ;  Rex  v. 
Scott  et  al.  3  Burr.  Rep.  1264 ;  Palmer  v.  Severance,  10  Ala. 
346.  If  the  female's  confessions  are  admitted  as  evidence 
against  her,  how  can  the  court  save  the  male  defendant  from 
the  influence  of  such  confessions  ? 

2.  Upon  such  trial  of  such  indictment,  the  State  is  bound 
to  prove  the  guilt  of  both  defendants,  and  to  secure  the  (ion- 
viction  of  both,  else  no  valid  judgment  can  be  entered 
against  either.  This  of  itself  gives  to  each  defendant  such 
an  interest  in  the  acquittal  of  the  other,  as  to  authorize  each  to 
make  any  objection  to  any  evidence  affecting  the  result, 
which  his  co-defendant  could  make.  If  the  testimony  be 
admissible  as  to  one  only,  it  is  only  half  admissible,  and  must 
therefore  be  rejected  in  toto.  And  although  the  man  only  be 
indicted,  yet  the  same  principles  a|)ply ;  because  the  offence 
is  necessarily  joint,  and  the  guilt  of  two  must  be  proved. 

8.  Although  fornication  may  be  inferred  from  collateral 
facts  or  circumstances  satisfactorily  proved,  yet  the  only  facts 
and  circumstances  which  are  admissible  for  that  purpose  must 
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be  such  as  are  "coincident  with  guilt,  and  seem  naturally  to 
exclude  every  other  hypothesis,"  The  State  v.  Crowley,  13 
Ala.  175 ;  Kichardson  v.  Eichardson,  4  Porter  467  ;  Grant  v. 
Cole,  8  Ala.  519  ;  Duncan  v.  Littell,  2  Bibb  424;  McLeod  v. 
Wakley,  3  Car.  &  P.  311. 

4.  The  talk  or  conversations  of  third  persons  are  inadmissi- 
ble to  prove  fornication.  Belcher  v.  The  State,  8  Humph. 
Eep.  63  ;  Bradford  v.  Bush,  10  Ala.  389 ;  Oden  v.  Stubble- 
field,  4  ib.  40 ;  Anderson  v.  Hawkins,  1  Dev.  Kep.  445. 

5.  The  conversation  between  Mrs.  Swinney,  Dr.  Mabson 
and  the  midwife  was  clearly  inadmissible,  even  against  defen- 
dant Mary.  It  occurred  more  than  a  year  after  the  indict- 
ment was  found ;  has  no  relevancy  to  the  charge  contained  in 
the  indictment;  was  not  participated  in  by  the  defendant 
Mary ;  was  of  such  a  rude  and  offensive  nature,  as  not  to 
entitle  it  to  any  notice  or  reply  from  her,  even  if  her  situa- 
tion at  the  time  had  not  rendered  it  highly  improbable  that 
she  would  reply  to  it.  No  legitimate  inference  can  be  drawn 
from  her  "  mere  silence."  Wheat  v.  Croom  7  Ala.  349 ; 
Watson  V.  Byers,  6  Ala.  393  ;  Mattocks  v.  Layman,  16  Verm. 
118;  2  En.  Crown  Cases  347;  1  Moody  347;  14  En.  Com. 
Law  Eep.  152 ;  22  ib.  329  ;  1  Smedes  &  M.  562 ;  14  Serg.  & 
E.  388  ;  12  Met.  235. 

6.  Although,  in  such  a  case  as  this,  the  evidence  is  not  ne- 
cessarily confined  within  the  time  specified  in  the  indictment, 
or  within  the  twelve  months  before  the  finding  of  the  indict- 
ment, yet  proof  of  anterior  acts  cannot  be  admitted,  until 
proof  is  first  made  of  other  acts  of  a  like  nature  within  that 
period.  The  State  v.  Crowley,  13  Ala.  174;  Innerarity  v. 
Byrne,  8  Porter  176 ;  Mardis  v.  Shackleford,  4  Ala.  501.  The 
first  evidence  offered  by  the  State,  and  objected  to  by  the  de- 
fendants, is  conceded  to  be  prima  facie  irrelevant,  and  what 
acts  of  a  similar  nature,  occurring  "within  the  limited  period," 
were  ofiered  to  show  its  relevancy  ?  This  court  has  decided, 
that  when  evidence  which  \&  prima  facie  inadmissible  is  admit- 
ted, it  is  a  sufiicient  cause  of  reversal ;  that  the  court  itself  must 
decide  correctly  as  to  the  admissibility  of  evidence.  Cren- 
shaw V.  Davenport,  6  Ala.  390 ;  DeGTraffenreid  v.  Thomas, 
17  ib.  602 ;  Abny  v.  Kingsland,  10  ib.  355. 

It  cannot  be  said  that  the  error  did  no  injury,  and  therefore 
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it  is  no  ground  for  reversal.  How  can  this  court  know  that 
it  did  no  injury?  Why  let  the  State  make  the  first  impres- 
sion on  the  minds  of  the  jury  by  illegal  evidence  ?  A  crimi- 
nal case  is  not  one  in  which  the  Appellate  Court  ought  to 
speculate,  as  to  the  probable  eifect  of  amj  error  committed  by 
the  court  below. 

7.  The  birth  of  the  child  some  fifteen  months  after  the 
indictment  was  found,  was  not  evidence  that  defendant  Mary 
had  had  criminal  intercourse  with  any  man  at  or  before  the 
indictment  was  found ;  nor  was  it  evidence  that  she  had 
"lived  in  fornication"  with  any  man  at  or  before  the  indict- 
ment was  found;  nor  was  it  evidence  that  she  had  "lived  in 
fornication"  with  defendant  Lawson  at  or  before  indictment 
found.  The  State  v.  Crowley,  18  Ala.  172  ;  1  Carr.  &  P.  22. 
In  actions  for  slander,  or  malicious  prosecution,  or  other  action 
where  the  intention  or  motive  of  the  pai'ty  is  a  material 
ingredient  of  the  cause  of  action,  it  is  permissible  to  show 
subsequent  acts  and  words,  which  naturally  lead  to  the  con- 
clusion that  the  defendant  had  a  bad  intention  or  motive  at  or 
before  the  suit  was  brought.  But  in  actions  of  trespass,  or 
other  action,  or  an  indictment  for  fornication,  where  the 
intention  of  the  defendants  is  immaterial,  and  does  not  form 
part  of  the  oft'ence,  evidence  of  subsequent  acts  is  never 
admissible.  Newton  v.  Holford,  47  En.  Com.  Law  Rep.  537. 
See  also  Clay's  Digest  431,  §  3,  which  shows  that  on  second 
and  third  conviction  of  such  offence,  it  becomes  a  felony. 
Where  then  is  the  reason  or  justice  of  admitting  subsequent 
acts  which  may  be  a  felony  ? 

Again :  if  certain  acts  occurring  within  the  period  limited 
in  the  indictment  had  first  been  proved,  and  then  evidence  of 
subsequent  acts  had  been  offered  to  explain  those  acts,  the 
defendants  would  have  had  the  legal  right  to  raise  the  ques- 
tion for  the  decision  of  the  court,  whether  such  acts  were  "of 
a  like  nature,"  or  properly  explainable  by  such  evidence.  Of 
this  clear  legal  right  they  were  deprived,  by  the  course  pur- 
sued on  the  part  of  the  State. 

8.  The  indictment  is  defective.  It  is  not  sufficient  to 
allege  that  a  man  and  woman  "  did  live  together  in  fornica- 
tion." Moore  v.  Commonwealth,  6  Met.  243 ;  Beasley  v.  The 
State,  18  Ala.  535 ;  Archbold's  Crim.  PI.  38 ;  1  Bouv.  Law 
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Die,  85,  586.  It  does  not  eharge  *'  one  complicated  offence 
consisting  of  several  facts,  but  several  offences  jumbled 
together."  Eex  v.  Roberts,  1  Show.  Eep.  390.  A  paper  pur- 
porting to  be  the  act  of  "the  grand  jurors  for  said  State" 
is  not  an  indictment.  An  indictment  is  the  act  of  "the 
grand  jury  for  the  body  of"  some  named  county.  Clay's 
Digest  453  §  19 ;  Middleton  v.  The  State,  5  Porter  484. 

M.  A.  Baldwin,  Attorney  General,  for  the  State. 

I.  In  every  case  of  this  sort,  the  fact  is  to  be  inferred  from 
the  circumstances.  2.  Greenl.  Ev.  31.  And  acts  barred  by 
the  statute  of  limitations,  as  well  as  those  which  take  place 
after  the  finding^of  the  indictment,  may  be  given  in  evi- 
dence, as  explanatory  of  acts  within  the  time  alleged,  for 
which  the  parties  are  indicted,  as  in  insanity.  2  Greenl.  Ev. 
36;  State  v.  Wallace,  9  N.  H.  517;  Com.  v.  Merriam,  14 
Pick.  518;  State  v.  Crowly,  13  Ala.  Rep.  172;  Loveden  v. 
Loveden,  2  Hagg.  Con.  Rep.  463. 

II.  The  proof  in  this  case  is  the  same,  whether  the  issue 
arises  in  an  indictment,  a  libel  for  a  divorce,  or  an  action  on 
the  case.  2  Greenl.  on  Ev.  31 ;  Betts  v.  Betts,  1  Johns.  Ch. 
Rep.  197 ;  Burgess  v.  Burgess,  2  Hagg.  533 ;  Mortimer  v. 
Mortimer,  ib.  543;  State  v.  Morgan,  11  Ala.  Rep.  291.  And 
there  is  no  difference  in  principle,  as  to  proof  by  confession, 
in  cases  of  this  kind  and  any  other.     2.  Green.  Ev.  34-35. 

1.  Nor  does  it  make  any  difference,  in  a  case  where  the  guilt 
of  (me  involves  the  guilt  of  the  othen\  It  is  competent  testimony 
to  go  to  the  jury,  to  have  whatever  weight  it  is  entitled  to,  as 
against  the  party  making  the  confession.  In  cases  of  con- 
spiracy, judgment  may  be  given  against  one  conspirator  before 
the  trial  of  the  other.  Rex  v.  Kinnersley,  1  Str.  195.  And 
one  may  be  convicted  after  the  other  conspirator  is  dead. 
Rex  V.  Nichols,  2  Str.  1227 ;  Rex  v.  Scott  et  al.,  3  Burrows 
1262.  Suppose  Mary,  the  defendant,  had  been  tried  alone,  her 
confessions  would  have  been  good  as  against  her,  but  not  as  to 
Lawson.  Proof  aliunde  of  her  confessions  would  be  necessary 
to  establish  his  guilt ;  and  if  Lawson  had  been  acquitted,  the 
conviction  of  Mary  Swinney  would  have  been  set  aside,  for  it 
takes  two  to  commit  this  crime ;  on  the  same  principle  that 
one  cannot  be  convicted  of  a  conspiracy,  or  two  of  a  riot. 
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2.  If  the  confessions  of  one  cannot  be  given  in  evidence,  as 
against  himself,  in  a  case  of  this  kind,  how  can  the  acts  of  one 
be  given  in  evidence,  as  against  him  in  the  same  sort  of  a 
case?  If  the  defendant,  Mary,  had  been  seen  going  to  the 
house  of  defendant,  Lawson,  in  the  night,  or  been  seen  com- 
ing froni  Lawson's  house  early  in  the  morning,  this  would 
have  been  a  circumstance  against  her,  and  evidence  tending  to 
show  her  guilt.  What  would  be  the  difference  in  proving  by 
a  witness  who  saw  her  going  into,  or  coming  out  of  the  house 
of  Lawson,  and  proving  by  a  witness  that  she  confessed  that 
on  a  certain  time  she  went  into,  or  came  out  of  the  house  of 
Lawson. 

3.  The pariiccps  criminis  in  adultery  is  a  good  witness  against 
the  party  indicted.  If  so,  are  not  his  confessions  good  against 
him  when  jointly  indicted?  2  Greenl.  Ev.  86;  State  v.  Crow- 
ley, 13  Ala.,  Rep.  172. 

4.  If  a  single  man  and  a  married  woman  be  indicted  for 
adultery,  before  conviction  for  that  offence  one  of  the  parties 
must  be  shown  to  be  married,  otherwise  (the  illicit  intercourse 
being  proved)  the  offence  would  be  only  fornication,  a  lesser 
grade  of  crime  than  adultery.  State  v.  Hinton  and  Watson, 
6  Ala.  Rep.  The  confession  of  the  woman  that  she  was  mar- 
ried (the  illicit  intercourse  being  proved)  may  then  convict, 
not  only  her,  but  the  man,  of  a  higher  degree  of  crime  than  if 
they  were  not  proven.     Cameron  v.  State,  14  Ala.  Rep.  646. 

5.  The  cases  in  3  Dev.  &  Batt.  112,  and  26  Maine  Rep. 
30,  bear  no  analogy  to  this.  It  was  not  decided  in  those 
cases  that,  as  a  (jeneral  nde,  evidence  which  is  not  admissible  as 
to  one  is  not  admissible  as  to  eitlier,  rvhere  Uie  guilt  of  one  involves 
the  guilt  of  the  other  ;  but  simply  that  husband  nor  wife  can- 
not be  a  witness  for  or  against  each  other,  or  for  or  against 
any  other  person  who  is  a  party  to  the  record,  or  in  interest 
with  such  husband  and  wife,  in  any  matter  which  arose 
while  the  marriage  subsisted,  upon  the  ground  of  the  identi- 
ty of  interest  which  the  law  creates,  and  the  confidence 
which  it  protects  between  husband  and  wife,  and  also  on  the 
ground  of  public  policy. 

III.  Declarations  made  by  a  person  in  presence  of,  and 
against  the  party  accused,  and  not  denied  by  him,  are  evi- 
dence against  him.    Com.  v.  Call,  21  Pick.  522. 
5 
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IV.  The  party  accused  is  not  allowed  to  give  in  evidence 
his  own  declaration  after  the  crime  committed  for  which  he  is 
indicted.  State  v.  Oliver,  17  Ala.  Eep.  595,  and  authority 
cited. 

V.  The  indictment  is  good.  In  an  indictment  for  adultery, 
it  is  not  necessary  to  aver  that  either  party  is  married,  for  it 
is  a  technical  offence.  State  v.  liinton  and  Watson,  6  Ala. 
Rej^.  If  not  necessary  to  aver  that  the  parties  are  married, 
one  or  both,  in  adultery,  it  is  not  necessary  to  aver  that  both 
are  unmarried,  in  an  indictment  for  fornication.  See  also 
case  of  State  v.  Sterne,  at  this  term,  for  hawking  and  peddling. 

An  indictment  commencing,  "The  Grand  Jurors  for  the 
State  of  Alabama,  upon  their  oath,  present,"  &;c.,  held  good 
by  this  court.  Morgan  v.  State,  19  Ala.  Rep.  556,  and  au- 
thorities. 

GOLDTHWAITE,  J.— We  think  the  court  below  did  not 
err  in  overruling  the  demurrer  to  the  indictment.  If  a  sin- 
gle act  of  fornication  was  indictable,  it  might  perhaps  be  ne- 
cessary to  allege  the  constituents  which  make  up  the  offence, 
although  even  then,  upon  the  reasoning  of  the  case  of 
State  V.  Hinton,  6  Ala.  Rep.  365,  it  would  be  suihcient 
to  charge  the  offence  in  the  terms  of  this  indictment.  But 
entertaining  some  doubts  as  to  the  correctness  of  the  reason- 
ing in  the  case  cited,  we  prefer  to  rest  our  decision  on  differ- 
ent grounds.  The  offence  contemplated  by  the  statute.  Clay's 
Dig.  431,  §  3,  was  not  a  single  act,  but  the  living  together  in 
fornication ;  and  the  facts  which  eater  into  the  composition 
of  this  offence  are  necessarily  so  complicated,  that  it  is  im- 
possible to  state  them,  so  that  the  legal  conclusion  of  guilt 
will  result  with  certainty  and  precision,  and  for  this  reason 
it  is  unnnecessary  to  allege  them.  A  similar  rule  prevails, 
and  for  the  same  reason,  in  an  indictment  for  keeping  a  com- 
mon bawdy  house ;  in  which  the  statement  of  the  character 
of  the  house,  in  general  terms,  is  sufficient,  without  alleging 
the  particular  constituents  which  make  up  a  house  of  that 
description. — 1  Chitty's  Cri.  Law,  141.  So  also,  an  indict- 
ment charging  the  defendant  with  soliciting  a  servant  to  rob 
his  master  was  held  good,  without  stating  the  means  of  soli- 
citation— Rex  V.  Higgins,  2   East,  4;    and  in  the  case  of 


JANUARY  TERM,  1852. 1^ 

LaTTBon  and  Swinney  v.  The  State. 

Bex  V.  Fuller,  1  B.  &  P.  180,  it  was  held,  that  the  charge  of 
an  endeavor  to  incite  a  soldier  to  mutiny  in  general  terms, 
although  a  felony,  was  sufficient.  The  same  principle  was 
also  recognized  by  this  court,  in  Sterne  v.  The  State,  decided 
at  the  present  term,  in  which  it  was  held,  that  where  the  of- 
fence was  complicated,  consisting  of  a  repetition  of  acts,  or 
where  it  was  continuous  in  its  character,  not  implying  a  sin- 
gle act  or  any  given  number  of  acts,  the  use  of  the  general 
term  was  sufficient. 

Neither  is  there  any  force  in  the  objection,  that  the  indict- 
ment purports  on  its  face  to  be  found  by  the  grand  jurors 
for  the  State,  sworn  and  charged  for  Macon  county. — Morgan 
V.  The  State,  19  Ala.  Rep.  556. 

The  other  questions  involve  the  correctness  of  the  admis- 
sibility of  the  evidence  set  out  in  the  bill  of  exceptions, 
every  divisible  portion  of  which  was  objected  to.  The 
greater  portion  of  this  evidence  related  to  acts  occurring 
more  than  twelve  months  before,  or  at  some  period  subse- 
quent to  the  finding  of  the  indictment ;  and  assuming  for  the 
present  that  such  facts  conduced  to  establish  the  criminal  in- 
tercourse of  the  defendants  below,  at  the  time  to  which  they 
referred,  the  question  is  presented  with  reference  to  its  ad- 
missibility in  one  aspect  only,  and  that  is,  as  to  the  time 
within  which  the  evidence  of  acts  of  this  character  is  to  be 
confined.  We  entertain  no  doubt  that  in  all  cases,  whether 
civil  or  criminal,  involving  a  charge  of  illicit  intercourse 
within  a  limited  period,  that  evidence  of  acts  anterior  to  such 
period  may  be  adduced,  in  explanation  of  acts  of  a  similar 
character  within  that  period ;  although  such  former  acts,  if 
treated  as  an  offence,  would  be  barred  by  the  Statute  of  Limi- 
tations.— 2  Greenl.  Ev.  36.  Evidence  of  this  character 
would  not,  however,  be  admissible  as  independent  testimony, 
and  if  so  offered  should  be  excluded,  but  should  be  received 
when  proposed  in  connection  with,  or  subsequently  to  the  in- 
troduction of  evidence  tending  to  establish  an  improper  inter- 
course between  the  parties  during  the  period  to  which  the 
charge  is  confined,  or  in  the  present  case  to  the  time  covered 
by  the  indictment. 

As  to  the  admissibility  of  evidence,  tending  to  show  the 
criminal  intercourse  of  the  parties  at  a  period  subsequent  to 
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the  indictment,  there  is  more  difficulty,  and  after  a  careful 
examination,  we  have  been  unable  to  find  a  case  in  which 
this  point  has  been  directly  decided.     The  proposition,  as  a 
general  rule,  that  acts  of  indecent  familiarity  may  be  explain- 
ed by  proof  of  the  subsequent  adultery  of  the  parties,  we 
should   doubt,   and  we  think  we  can  see  valid   objections 
against  it ;  but  that  subsequent  acts  of  criminal  intercourse 
can,  under  no  circumstances,  be  received  in  explanation  of 
such  familiarities,  is,  we  think,  equally  erroneous.     When 
we  concede  the  correctness  of  the  rule,   that  previous  acts 
may  explain  subsequent  familiarities,  it  follows,  that  what  is 
but  an  inference  in  the  mind  of  the  jury,  created  by  the  evi- 
dence of  improper  famiharities,  explained  by  the  fact  of  prior 
intercourse,  may  be  corroborated  by  proof  of  subsequent  illicit 
connection,  which  then  becomes  confirmatory  or  cumulative 
evidence.     It  will  be  observed,  that  upon  the  principle  on 
which  we  have  placed  evidence  of  this  character,  it  is  prima 
facie  irrelevant,  and  that  when  offered,  its  relevancy  should 
be  shown  by  its  connection  with  acts  already  in  evidence,  or 
its  proposal  with  facts  subsequently  to  be  established.     There 
is  also  another  principle  upon  which  evidence  of  this  charac- 
ter may  be  received  in  cases  like  the  present.     The  fact  to  be 
established  by  the  evidence  is,  that  the  parties  lived  together 
in  a  certain  condition ;  and  if  this  particular  condition  of  life 
was  proved  to  exist,  both  anterior  and  subsequent  to  the 
time  alleged  in,  or  covered  by  the  indictment,  an  inference 
might  often  be  correctly  drawn  as  to  the  existence  of  this 
condition  during  the  intermediate  period.     We  would  not  be 
understood  to  say,  that  this  inference  would  exist  in  every 
supposable  case  in  which  such  proof  could  be  made ;  in  some 
instances,  the  two  periods,  at  which  the  particular  condition 
■was  proved  to  exist,  might  be  so  far  apart  as  to  afford  no  rea- 
sonable inference  as  to  the  intermediate  time,  and  in  that  case 
the  evidence  would  be  inadmissible.     In  every  case  also, 
much  would  depend  upon  the  character  of  the  condition; 
but  when  the  intermediate  period  was  not  so  long  as  to  be 
inconsistent  with  the  nature  of  the  condition  proved,  or  when 
such  evidence  is  offered^in  explanation  of  other  facts  already 
established,  indicative  of  such  condition,  it  is  then  relevant, 
and  may  in  many  cases  be  conclusive.     Having  stated  the 
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conclusions  we  have  attained  in  relation  to  acts  outside  of 
the  period  covered  by  the  indictment,  in  the  aspect  in  which 
we  have  considered  it,  it  follows  that  the  objections  to  its  ad- 
mission, on  the  ground  that  it  referred  to  acts  occurring  more 
than  twelve  months  before,  or  at  any  given  period  after  the 
indictment  was  found,  cannot  be  sustained. 

It  is,  however,  urged,  that  the  admissions  of  one  of  the 
defendants,  if  admissible  in  all  other  respects,  should  have 
been  rejected  for  reasons  peculiar  to  the  nature  of  the  offence 
charged ;  that  on  the  trial  of  an  offence  which  cannot,  from 
its  constitution,  be  committed  by  one  person,  and  where  all 
who  are  charged  with  its  commission  are  tried  together,  that 
any  evidence  which  tends  to  establish  the  guilt  of  one,  and 
one  only,  cannot  be  received.  We  have  examined  with  some 
care,  the  authorities  which  have  been  cited  in  support  of  this 
proposition,  but  do  not  find  that  they  siistain  it.  The  case 
of  the  State  v.  Jolley  &  Whitley,  3  Dev.  &  B.  224,  was  an  in- 
dictment of  the  same  character  as  in  this  case ;  and  the  defen- 
dants being  tried  together,  the  husband  of  the  female  defen- 
dant, who  had  been  divorced,  was  admitted  against  the  ob- 
jection of  the  defend:! nts,  to  give  evidence  of  their  adulterous 
intercourse  during  the  marriage.  This  evidence  was  held  to 
be  improperly  admitted;  and  Judge  Gaston,  in  delivering 
the  opinion,  intimates,  that  had  the  male  defendant  been  tried 
alone,  the  evidence  of  the  husband  as  to  the  same  facts, 
against  him  would  have  been  inadmissible,  (not  by  reason  of 
the  joint  nature  of  the  offence,  but)  because  the  prohibition  of 
husband  and  wife.to  testify  against  each  other  applied,  not 
only  when  the  testimony  tended  to  convict,  but  when  it  ten- 
ded to  criminate  or  degrade.  The  case  of  The  State  v. 
Welch,  26  Maine  R.  80,  turned  upon  the  same  principle,  and 
the  husband  was  held  an  incompetent  witness,  simply  upon 
considerations  of  policy,  resting  on  the  marriage  relation. 
To  the  contrary  of  the  position  taken  for  the  plaintiffs  in 
error,  we  find  that  in  the  case  of  joint  offences,  where  more 
than  one  defendant  is  on  trial,  it  is  the  well  settled  practice 
to  admit  the  confessions  of  one  party  against  himself — the 
court  cautioning  the  jury,  that  they  are  to  operate  against 
such  party  only,  and  that  the  other  defendants  cannot  be 
convicted,  except  upon  evidence  aliunde^  sufficient  to  estab- 
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lish  their  guilt.     It  follows,  that  the  objection  to  the  admis- 
sions on  this  ground  is  uu  tenable. 

The  admission  of  the  female  defendant  below,  that  Lawson 
was  the  father  of  the  child  of  which  she  was  delivered  in  the 
summer  of  1850,  tended  to  prove  illicit  intercourse  between 
herself  and  Lawson  at  a  time  subsequent  to  the  finding  of 
the  indictment,  and  was,  under  the  rule  we  have  established, 
admissible,  if  offered  under  circumstances  which  rendered  its 
relevancy  apparent  to  the  court.  Conceding,  however,  that 
it  was  not  so  offered,  that  its  relevancy  did  not  appear  at 
the  time  it  was  proposed,  ycit  its  relevancy  does  appear  from 
the  facts  shown  by  the  record  to  have  been  subsequently 
offered  in  evidence. 

In  this  aspect  of  the  case  the  question  of  practice  is  raised, 
as  to  the  effect  of  admitting  evidence  p/'r/ziayociie  irrelevant, 
which  is  received  against  the  objection  of  the  opposite  party, 
and  without  its  relevancy  being  in  any  way  shown  to  the 
court  at  the  time  it  is  offered.  All  the  authorities  agree,  that 
in  such  case  it  is  the  better  course  for  the  court  to  reject  it 
Van  Buren  v.  Wills,  19  Wen.  203  ;  Weidler  v.  The  Farmers' 
Bank  of  Lancaster,  11  S.  &  E.  324 ;  Rex  v.  Hursey,  6  C.  & 
P.  81 ;  Davis  v.  Calvert,  5  Gill  &  John.  269,  304.  But  it  is 
equally  clear,  upon  the  same  authorities,  that  while  the  court 
may  reject  it  in  the  first  instance,  it  is  not  bound  to  do  so, 
but  may  let  it  in,  and  repudiate  it,  if,  after  all  is  heard,  it  is 
still  irrelevant. 

It  follows,  that  if  it  appears  affirmatively  from  the  record, 
that  the  evidence  objected  to  became  relevant  by  its  connec- 
tion with  any  other  testimony  subsequently  offered,  the  court 
committed  no  error  in  its  admission,  or  at  least  not  such  a  one  as 
the  party  objecting  could  avail  himself  of  in  an  appellate  court. 
We  have  considered  the  last  question  with  reference  to  one 
portion  of  the  testimony  only,  but  an  examination  of  the 
record  will  show,  that  the  same  principles  are  applicable  to 
other  portions. 

The  evidence  offered  by  the  defendant  Lawson,  of  his  re- 
fusal to  pay  for  the  professional  services  of  the  physician, 
rendered  during  the  confinement  of  the  other  defendant,  with 
his  statement  that  the  child  was  not  his,  not  being  connected 
with  any  conversation  or  admission  offered  by  the  State, 
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was  properly  rejected.  To  have  allowed  it  would  have 
been  permitting  the  defendant  to  make  evidence  for  himself. 

Another  objection  urged  against  a  large  portion  of  the  tes- 
timony is,  that  it  did  not  tend  to  establish  any  of  the  ingre- 
dients entering  into  the  consummation  of  the  offence  charged, 
without  regard  to  time ;  that  it  tended  neither  to  establish 
the  living  together  of  the  parties,  nor  their  illicit  intercourse  at 
any  period.  Upon  this  head  it  may  be  remarked,  that  the 
fiujt  of  illicit  connection  is  one  which  from  its  nature  can 
very'  rarely  be  directly  proved,  and  must  in  the  great  major- 
ity of  cases  be  inferred  from  circumstances,  the  weight  and 
conclusiveness  of  which  vary,  according  to  the  situation 
and  character  of  the  parties,  the  habits  of  society,  and  other 
incidental  circumstances.  Facts  apparently  trivial  and  inno- 
cent in  themselves,  sometimes  derive  importance  from  their 
connection  and  combination  with  other  facts.  That  the  par- 
ties were  frequently  seen  riding  together  in  a  buggy  would, 
as  an  isolated  and  independent  fact,  prove  nothing ;  but  the 
criminal  intercourse  between  the  parties  once  established, 
their  continued  intimacy,  as  denoted  by  acts  of  this  character, 
might  be  entitled  to  much  weight,  as  determining  upon  the 
question  as  to  the  continuance  of  such  intercourse.  The  inti- 
mate association  of  a  man  with  a  female  of  known  impurity 
is,  of  itself,  a  circumstance  of  wme  significance ;  and  in  all 
cases  of  this  character,  whether  civil  or  criminal,  the  legal 
rule  follows  the  rational  interpretation.     Green.  Ev. 

The  evidence  with  which  the  court  has  had  the  most  difl&- 
culty,  in  arriving  at  what  it  deems  a  correct  conclusion  in  this 
view,  is,  the  evidence  first  offered  on  the  part  of  the  State, 
alhowing  the  presence  of  the  female  defendant  at  the  house 
of  Lawson,  in  the  night  time,  in  company  with  her  mother, 
in  the  year  1848,  and  the  conversation  proved  by  the  witness 
Mabson,  which  occurred  in  the  presence  of  the  defendant 
Swinney,  against  whom  only  it  was  offered.  The  fact  that 
an  unmarried  woman  is  seen  in  the  night  time  at  the  house 
of  a  single  man,  who  is  sick  at  the  time,  in  company  with 
her  mother,  it  is  true,  by  itself  and  disconnected  from  every 
other  fact,  proves  nothing,  and  it  would  be  as  unjust  as  un- 
charitable from  that  circumstance  alone  to  draw  any  deduc- 
tion unfavorable  to  the  virtue  of  the  female.     But  this  evi- 
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dence  was  not  offered  by  itself,  and  as  an  independent  fact ; 
it  was  proposed  to  be  connected  with  other  testimony  subse- 
quently to  be  offered ;  and  the  record  informs  us  that  in 
1847,  circumstances  which  it  is  unnecessary  here  to  detail 
with  particularity,  were  proved,  tending  to  show  an  act  of 
illicit  connection  between  them  at  that  time  in  Chambers 
county :  that  in  1846  the  defendant  Swinney  was  seen  alone 
at  Lawson's  house,  at  an  early  hour  in  the  morning,  and  that 
from  1845  to  1851  she  was  frequently  seen  going  to  and 
from  his  house,  and  during  the  same  period  they  were  fre- 
quently seen  riding  in  a  buggy  together.  We  are  of  opin- 
ion that,  in  connection  with  this  evidence,  the  testimony  re- 
ferred to  became  relevant.  If  the  jury  believed  that  the 
defendants  were  criminally  intimate  in  1847,  the  fact  that 
the  guilty  female  was  seen  at  the  house  of  her  paramour  in 
the  night  time,  although  he  was  sick,  and  she  was  accom- 
panied by  her  mother,  is  a  fact  tending  to  show  that  their 
intimacy  still  continued,  and  might  properly  go  to  the  jury, 
to  be  estimated  by  them. 

The  conversation  which  was  detailed  by  the  witness  Mab- 
son  we  regard  as  inadmissible.  It  could  only  be  received  as 
an  implied  admission  against  the  female  defendant,  on  the 
ground  that  by  her  silence  she  assented  to  the  correctness  of 
the  conclusion,  that  her  co-defendant  was  the  proper  person 
for  the  physician  to  look  to  for  the  payment  of  his  profes- 
sional services,  for  attention  during  her  confinement.  The 
rule  laid  down  by  all  elementary  writers,  as  the  result  of  the 
adjudged  cases,  in  relation  to  evidence  of  this  character,  is, 
that  it  is  to  be  received  with  the  utmost  caution,  and  never 
should  be  received  at  all,  unless  the  statement  is  of  a  charac- 
ter which  naturally  calls  for  a  reply,  and  the  party  to  be  af- 
fected by  it  is  in  a  situation  in  which  he  would  probably 
respond  to  it.  1  Green.  Ev. ;  Commonwealth  v.  Kinney,  12 
Met.  285.  Without  considering  whether  the  conversation 
was  such  as  naturally  to  call  for  a  response  from  her,  we  all 
concur,  that  her  situation,  as  disclosed  by  the  evidence,  was 
such  at  the  moment  as  to  render  it  at  least  highly  improb- 
able that  she  would  make  any  response.  This  being  the 
case,  under  the  influence  of  the  rule  above  laid  down,  it  should 
not  have  been  received. 
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In  relation  to  the  other  portions  of  the  testimony,  we  are 
unable  to  perceive  any  error  in  their  admission.  The  attention 
of  the  female  to  the  ordinary  household  duties  of  Lawson, 
the  open  and  public  intimacy  of  an  unmarried  man  with  a 
woman,  who  had  given  the  strongest  proof  of  her  want  of  chas- 
titity  by  the  birth  of  an  illegitimate  child,  were  proper  to  go 
to  the  jury,  to  show  the  character  of  their  intercourse,  at  a 
time  Avhich,  although  after  the  finding  of  the  indictment, 
might,  in  connection  with  the  other  facts  establishing  their 
intimacy  at  an  antecedent  period,  throw  some  light  upon  the 
character  of  their  intercourse  during  the  intermediate  time. 

For  the  error,  however,  in  the  admission  of  the  evidence  of 
the  witness  Mabson,  the  case  must  be  reversed,  and  the  cause 
remanded. 


McDADE  vs.  THE  STATE. 

1.  When  the  time  of  the  commission  of  the  offence  charged  is  averred  in  an  in- 
dictment under  a  videlicet,  the  prosecutor  is  not  held  to  proof  of  it  as  I'iid ; 
but  he  may  prove  that  the  offence  was  coniiiiittetl  at  any  time  before  the  find- 
ing of  the  indictment  within  the  period  prescribed  as  a  bar. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon  Geo.  Goldthwaite. 

N.  Harris,  for  plaintiff  in  error. 

The  rules  of  evidence  in  civil  and  criminal  cases  are  the 
same;  1  Greenl.  Ev.  82.  In  a  declaration  in  trespass,  when 
the  trespasses  are  laid  to  have  been  committed  between  two 
periods  of  time,  evidence  is  not  admissible  to  prove  a  trespass 
committed  without  that  period.  Gould's  Pleading  106,  and 
cases  cited  in  note. 

M.  A.  Baldwin,  Attorney  General,  for  the  State. 

1.  The  necessity  of  averring  any  time  in  an  indictment  of 
the  commission  of  the  offence,  except  when  time  enters  into 
the  character  of  crime,  has  been  regarded  as  questionable,  by 
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the  Supreme  Court  of  New  York  and  of  this  State.  It  in- 
forms the  party  of  nothing  beneficial  to  his  defence.  People 
V.  Santvoord,  9  Co  wen  660;  State  v.  Lapslj,  7  Por.  628. 

2.  There  is  one  class  of  cases  where  we  have  high  authori- 
ty that  it  is  not  necessary  to  charge  any  time,  and  that  is, 
where  the  offence,  hke  the  case  at  bar,  consists  in  acts  of 
omission.  2  Hawk.  P.  C,  25  ch.,  §  79 :  1  Chitty  Cr.  Law 
217. 

3.  But  although  it  may  be  necessary,  in  all  offences,  to  aver 
some  time,  yet  there  is  no  rule  of  law  better  established  than 
this,  that  it  is  not  necessary  to  prove  the  time  as  charged.  2 
Hawk.  P.  C,  Ch.  46,  §  169 ;  1  Chitty  Cr.  L.  224;  Eoscoe  Cr. 
Ev.  109;  3  Pick.  29;  The  State  v.  Sam,  2  Dev.  567. 

4.  Does  the  fact,  that  the  time,  as  in  this  case,  being  laid  un- 
der a  videlicet  or  scilicet  alter  the  rule  ?  The  general  rule  seems 
to  be,  that  when  time  is  nrA  material,  and  is  charged  under  a 
videlicet  or  scilicet,  the  pleader  is  not  concluded  by  it.  1  Chitty 
PI.  318 ;  1  Chitty  Cr.  Law  226 ;  3  Saunders  291,  (note)  top 
page  614 ;  Paine,  Judge,  &c.  v.  Fox,  16  Mass.  133 ;  Pharr 
and  Beck  v.  Bachelor,  3  Ala.  Kep.  244 ;  Carlisle  v.  Davis,  9 
ib.  860. 

CHILTON,  J. — The  plaintiff  in  error  was  indicted  as  an 
overseer  of  a  public  road,  for  failing  to  keep  the  causeways 
and  bridges,  \vdthin  his  precinct,  in  good  repair,  but  suffering 
them  to  remain  uncleaned  and  out  of  repair  for  the  space  of 
ten  days  at  one  time,  "between  the  time  of  his  appointment 
and  that  period  when  it  was  to  cease,  to-\\dt :  between  the 
tenth  day  of  November,  1850,  and  the  tenth  day  of  Decem- 
ber, 1850,  without  being  hindered  by  high  water,  bad  weath- 
er, or  other  sufficient  cause,"  &c. 

The  general  rule  requires  the  pleader  to  state  some  time 
when  the  offence  was  committed,  within  the  period  pre- 
scribed as  a  bar  to  the  prosecution ;  but  it  is  too  well  settled 
now  to  be  questioned,  that  where  the  time  is  averred  under  a 
videlicet,  the  prosecutor  is  not  held  to  proof  of  it  as  laid,  but 
may  prove  that  the  offence  was  committed  at  any  time  be- 
fore the  finding  of  the  indictment,  and  within  the  period  pre- 
scribed as  a  bar.  1  Chit.  Cr.  Law  226  ;  Koscoe  Cr.  Ev.  109 ; 
see  also   as  to  the  office  of  the  videlicet,   Pharr   et  al.   v. 
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Bachelor,  3   Ala.  Rep.  244;   Carlisle  v.  Davis,  9  ib.  860; 
Crawford  v.  Canfield,  6  Ala.  Rep.  153. 
Let  the  judgment  be  affirmed. 


FRANCOIS  vs.  THE  STATE. 

1.  An  iDdiclmeat  under  the  eighth  section  of  the  fourth  chapter  of  the  Penal 
Code,  (Clay's  Digest  435,  §  8,)  which  charges  the  defendant  with  selling  "  to 
a  certain  tlave,  who»e  name  is  to  the  jurors  unknoum"  w  fatally  defective,  on 
demurrer,  for  uncertainty. 

2.  As  a  gcDcral  rule,  when  au  indictment  is  defective  on  demurrer,  advantage 
may  also  be  taken  of  the  defect  on  motion  in  arrest  of  judgment 

Error  to  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

Percy  Walker  and  Requier,  for  plaintiff  in  error. 

The  indictment  is  clearly  defective  in  not  averring  the 
name  of  the  slave,  or  in  some  other  manner,  designating  the 
person^  so  that  the  'particular  slave  traded  with  could  be  identi- 
fied. Without  this,  the  defendant  could  not  be  apprised  of 
the  particular  charge  he  was  called  on  to  answer. 

The  necessity  of  this  degree  of  certainty  is  laid  down  in 
all  the  text  books,  and  in  various  adjudged  cases.  See 
Archbold  Cr.  PI.  42-37;  2  Term  Rep.  581 ;  2  Str.  1127; 
Show.  289;  1  Chitty  168, 172,  211,  215,  227,  229;  1  R  &R. 
489. 

The  act  of  1850,  page  51  of  pamphlet  acta,  does  not  do 
away  with  the  necessity  of  the  pleader  adhering  to  the  above 
general  rule. 

True,  that  act  declares  it  to  be  unnecessary,  in  such  cases  as 
this,  to  aver  or  prove  the  name  of  the  owner,  &c.,  of  the  slave ; 
but  it  does  not  follow  that  the  pleader  need  not,  by  proper 
averments,  indicate  the  slave  trafficked  with,  for  this  is  essen- 
tial to  the  protection  of  the  defendant. 

M.  A.  Baldwin,  Attorney  General,  for  the  State. 
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1.  The  name  of  the  owner  need  not  be  averred.  See  acts 
1850,  page  49. 

2.  The  manner  of  alleging  a  want  of  consent  of  the  owner 
of  the  slave,  is  good  under  the  act  of  1850.  The  State  v. 
Lindsay,  19  Ala.  560. 

3.  There  are  some  cases  in  which  the  name  of  third  per- 
sons cannot  be  ascertained,  and  in  which  it  is  sufficient  to 
state  ^'a  certain  person  to  the  jurors  aforesaid  unknown."  1 
Chitty  Cr.  Law  212  ;  2  Hawk.  ch.  25,  §  71. 

4.  If  the  name  of  the  slave,  to  whom  property  was  sold,  is 
unkown,  it  is  sufficient  so  to  aver  it  in  the  indictment. 
Noonan  v.  The  State,  1  S.  &  M.  574 ;  Com.  v.  House,  8 
Leigh.  755 ;  The  State  v.  Nutwell,  1  Gill.  54. 

GOLDTHWAITE,  J.— The  section  of  the  penal  law  un- 
der which  the  defendant  was  indicted  is  in  these  words: 
"Every  person  who  shall  buy,  sell,  or  receive  from  any 
slave  any  commodity,  of  any  kind  or  description,  without 
the  leave  or  consent  of  the  master,  owner,  or  overseer  of  such 
slave,  verbally  or  in  writing,  expressing  the  articles  permitted 
to  be  sold  or  bartered,  first  obtained,  shall,  on  conviction," 
&c.  Clay's  Dig.  The  indictment  charges  the  defendant  with 
selling  "  to  a  slave  lohose  name  is  to  the  jurors  unknown^  one 
gill  of  whisky,  without  the  leave  or  consent,"  &c. ;  and  the 
main  question  raised  in  this  court  is,  as  to  the  sufficiency  of 
this  indictment.  The  rule  is  well  settled,  not  only  that  the 
facts  and  circumstances  which  make  up  the  offence  must  be 
stated  in  the  indictment,  but  that  they  must  be  stated  with 
such  certainty  and  precision,  that  the  defendant  may  be  en- 
abled to  judge  whether  they  constitute  an  indictable  offence 
or  not,  that  he  may  demur  or  plead  to  the  indictment  accord- 
ingly ;  in  order  that  he  may  prepare  his  defence,  may  plead 
a  former  conviction  or  acquittal,  and  that  there  may  be  no 
doubt  as  to  the  judgment  to  be  given.  Arch.  Crim.  PI.  40. 
The  question,  then,  is,  are  the  facts  which  constitute  the  of- 
fence stated  in  this  indictment  with  such  a  degree  of  certainty, 
as  to  enable  the  defendant  to  prepare  his  defence  ? 

Assuming  that  the  indictment  is  good,  we  apprehend  it 
would  be  competent  for  the  prosecution  to  identify  the  slave 
by  proving  his  name,  the  name  of  his  owner,  or  in  any 
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Other  mode ;  and  if  this  was  done,  the  defendant  would  then 
be  obliged  to  apply  his  defence  to  the  specific  case  made  out 
by  the  prosecution;  he  would  be  compelled  to  prove  that  he 
had  the  consent  of  the  master,  owner,  or  overseer,  to  trade  with 
the  particular  slave  with  whom  the  evidence  had  connected 
the  act  charged ;  and  to  do  this,  he  must  necessarily  be  pre- 
pared at  the  trial  to  defend  every  case  which  can  be  embraxjed 
in  the  general  act  alleged  in  the  indictment.  It  was  to  avoid 
this  difficulty,  that  the  rule  which  we  have  referred  to  was 
adopted,  the  effect  of  which  was,  to  require  the  pleader  so  to 
frame  the  indictment  as  to  present  the  particular  case.  The 
cases  cited  by  the  counsel  for  the  plautiff  in  error  are  conclu- 
sive, in  showing  the  application  of  this  rule  to  cases  similar 
to  the  one  under  consideration. 

We  would  not,  however,  be  understood  as  deciding  that  it 
was  absolutely  necessary  to  describe  the  slave,  in  indictments 
for  this  species  of  offence,  by  his  name.     That  is  but  one 
mode  of  description,  and  any  other  which  would  afford  to 
the  defendant  information,  as  to  the  particular  slave  to  which 
the  charge  referred,  we  are  inclined  to  think  would  be  suffi- 
cient; neither  do  we  deny  that  in  some  cases,  where  the 
means  with  which,  or  the  person  on,  or  by  whom,  an  offence 
is  committed,  are  unknown  to  the  jurors,  it  may  not  be  so 
charged  in  the  indictment.     If  the  trading  with  a  slave  was 
an  offence,  without  any  other  constituent,  we  see  no  reason 
why  the  indictment  might  not  allege  his  name  as  unknown 
*o  the  jurors,  if  such  was  the  fact,  without  in  the  slightest 
iegree  impairing  the  ability  of  the  accused  to  defend ;  and 
we  can  suppose  many  cases,  in  which  this  can  be  done  with- 
out infringing  on  the  rule  which  we  have  referred  to,  and  on 
which  our  decision  is  based.  When,  however,  this  rule  would 
be  invaded,  and  the  effect  of  alleging  a  constituent  of  the 
offence  in  this  form  would  be  to  create  such  a  degree  of  un- 
certainty in  the  indictment,  as  materially  to  abridge  the  ability 
of  the  defendant  to  prepare  his  defence,  we  hold  that  it  could 
not  be  so  charged. 

It  is  urged,  however,  on  the  part  of  the  State,  that  indict- 
ments for  trading  with  slaves  are  exempted  from  the  influ- 
ence of  this  rule,  by  the  operation  of  the  act  of  7th  February, 
1850.    That  act  declares,  that  on  the  trial  of  any  person  in- 
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dieted  for  trading  with  a  slave,  it  shall  not  be  necessary,  in 
order  to  convict,  for  the  State  to  aver,  or  prove,  who  was  the 
master,  owner,  or  overseer  of  such  slave,  or  that  the  leave 
and  consent  was  not  given,  &c.  (Acts,  1849-50,  p.  51);  and 
our  opinion  is,  that  the  object  of  the  Legislature,  by  this  en- 
actment, was  merely  to  dispense  with  an  averment,  which 
was  frequently  difficult  to  prove,  and  to  cast  the  omos  of 
making  this  proof,  when  essential  to  the  defence,  upon  the 
defendant,  instead  of  requiring  it  to  be  established  by  the 
State,  as  it  must  have  been  under  the  rules  of  pleading,  if 
alleged  in  the  indictment ;  for  it  then  would  have  become 
matter  of  description.  The  intent  of  the  law  maker  was,  not 
to  deprive  the  accused  of  the  power  of  defence,  by  rendering 
unnecessary  every  averment  which  could  inform  him  of  the 
subject  matter  to  which  the  evidence  against  him  was  in- 
tended to  applj'^,  but  simply  to  dispense  with  a  particular  alle- 
gation, which,  by  its  difficulty  of  proof,  too  often  led  to  the 
escape  of  the  offender. 

These  views  sufficiently  indicate  our  opinion,  that  the  in- 
dictment is  defective ;  and  as  the  objection  would  have  been 
fetal  on  demurrer,  under  the  general  rule  it  must  prevail  on  a 
motion  in  arrest  of  judgment.  The  other  questions  raised  on 
the  record  it  is  unnecessar)'^  to  decide,  as  no  conviction  can 
be  had  on  the  present  indictment.  The  judgment  must  be 
reversed,  and  the  indictment  quashed ;  but  the  sheriff  of  Mo- 
bile county  must  retain  the  defendant  in  custody,  until  he  give 
sufficient  bail,  in  the  sum  of  two  hundred  dollars,  for  his  ap- 
pearance at  the  next  term  of  the  City  Court  of  Mobile,  to 
answer  a  new  indictment  for  the  offence. 


MILLS  vs.  THE  STATE. 


A  neighborhood  road  is  a  "  public  place  "  -within  the  statute  against  gaming, 
it  being  shown  that  the  playing  took  place  near  an  assemblage  of  persons, 
some  of  whom  were  looking  on  at  the  playing,  and  others  passing  about  at 
the  time. 
Hie  tenu  "highway,"  as  used  in  the  statute  against  gaming,  means  a  public 
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road,  one  iledicated  to,  and  kept  up  by  the  public,  as  oontra-diftnigntshed  from 
a  private  way  ()r  a  neigbborhiiod  road. 

Error  to  the  Circuit  Court  of  Marion. 
Tried  before  the  Hon.  Turner  Reavis. 

W.  S.  Earnest,  for  plaintiff  in  error: 

1.  Tlie  dwelling  house  of  Whitehead  would  not  have  been 
a  public  place  under  the  statute.  The  place  where  the  play- 
ing took  place  was  on  his  premises,  and  as  much  under  his 
control  as  his  own  house,  and  the  playing  was  with  his  per- 
mission. A  private  lane  leading  to  a  man's  house  is  not  a 
public  place,  especially  at  night.  The  case  of  The  State  v. 
Campbell,  18  Ala.  Rep.  369,  does  not  cover  this  case.  The 
case  of  Clarke  v.  The  State,  12  Ala.  Rep.  492,  is  more  in 
point. 

2.  A  private  house  can  only  become  obnoxious  to  our  stat- 
ute, by  being  resorted  to  for  the  purpose  of  gaming. 

M.  A.  Baldwin,  Attorney  General,  for  the  State : 

1.  Where  the  facts  are  clear  and  undisputed,  the  court  may 
charge  directly  upon  them,  without  hypothesis.  13  Ala.  Rep. 
713:  16ib.  318. 

2.  The  place  where  the  playing  took  place  was  made  pul> 
lie,  by  the  assemblage  of  persons  who  came  to  assist  White- 
head. This  is  a  much  stronger  case  for  the  State  than  Camp- 
bell's case,  in  17  Ala.  Rep.  369. 

3.  The  place  was  public  for  another  reason.  It  was  a 
neighborhood  road.  Any  place  to,  or  along  which  the  pub- 
lic have  a  right  to  go,  is  a  public  place.  Clarke  v.  State,  12 
Ala.  Rep.  492 ;  Roquemore  v.  The  State,  19  ib.  528.  This 
case  does  not  fall  within  the  rule  laid  down  in  Bush's  case,  18 
Ala.  Rep.  415,  for  the  playing,  though  in  a  neighborhood 
road,  was  not  in  a  highway. 

CHILTON,  J. — This  was  an  indictment  against  the  de- 
fendant. Mills,  for  gaming,  playing  cards  at  "a  public  place." 

The  court  charged  the  jury  that,  if  they  believed  the  evi- 
dence, they  must  find  the  defendant  guilty.  This  renders  it 
necessary  that  we  should  set  out  the  evidence,  which  is  shown 
by  a  bill  of  exceptions  as  follows : 
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Several  neighbors  were  invited  to  assist  one  Whitehead  in 
shucking  his  corn.  After  they  had  finished,  the  defendant 
and  one  Anthony  made  up  a  fire  outside  of  the  yard,  but 
within  a  few  steps  of  the-  fence,  in  a  lane  leading  to  the  house, 
and  there  engaged  in  playing  cards.  It  appears  that  some 
little  boys  were  playing  at  marbles  by  the  same  light,  while 
four  or  five  persons  were  standing  around,  and  some  passing 
about.  Whitehead,  who  was  introduced  by  the  defendant, 
testified  that  he  refused  to  let  them  play  in  the  house,  but 
gave  his  permission  to  let  the  defendant  play  where  he  did ; 
that  said  lane  was  a  neighborhood  road  leading  to  his  house, 
and  that  the  playing  took  place  some  time  in  the  night. 

The  question  in  the  court  below,  and  that  which  is  made 
here,  as  involving  the  sufiiciency  of  this  evidence,  conceding 
it  to  be  true,  is,  does  it  show  that  the  playing  was  at  such  a 
public  i^lace  as  is  contemplated  by  the  statute  ? 

The  statute  inhibits  the  playing  "at  any  tavern,  inn,  store 
house  for  retailing  spirituous  liquors,  or  house  or  place  where 
spirituous  liquors  are  retailed  or  given  away,  or  any  public 
house  or  highway,  or  any  other  public  place,  or  in  any  out 
house  where  people  resort,"  &c. 

We  do  not  entertain  a  doubt  that  this  playing  was  at  a 
public  place,  and  that  the  object  of  the  statute  would  be 
frustrated,  if  gaming  could  be  thus  exhibited  upon  a  neighbor- 
hood road,  near  the  assemblage  of  a  number  of  persons,  and 
where  they  may  witness  it  at  pleasure. 

The  more  plausible  objection  to  a  conviction  is,  that  the 
road  is  a  highway  as  contemplated  in  the  statute,  which  would 
make  a  variance  between  the  proof  and  the  indictment ;  but 
we  think  by  the  term  "  highway,"  as  used  in  the  statute,  the 
Legislature  meant  a  public  road,  that  is,  a  road  dedicated  to, 
and  kept  up  by  the  public,  as  contra-distinguished  from  pri- 
vate ways  or  neighborhood  roads,  which  are  not  so  kept  up. 

The  case  of  Clarke  v.  The  State,  12  Ala.  Eep.,  492,  is  not 
opposed  to  the  view  here  taken.  There  the  playing  was  in  a 
shop,  closed  and  made  private  by  the  exclusion  of  the  public. 
Here,  upon  a  road  which  the  neighbors  were  accustomed  to 
travel,  and  at  a  time  when  they  were  passing. 
Let  the  judgment  be  afl&rmed. 
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L  Where  a  prisoner  moves  the  Circuit  Court  for  bail,  and  the  court  proceeds  to 
examine  fully  the  facts  and  circumstances  attending  the  commission  of  the  al- 
leged offence,  it  is  not  error  to  refuse  to  pennit  the  prisoner,  after  having  sub- 
mitted all  the  evidence,  to  withdraw  his  motion,  since  the  State,  as  well  as  the 
prisoner,  is  interested  in  it.  It  is  the  duty  of  the  court  to  proceed  with  the 
case,  and  either  bail  the  prisoner,  and  thereby  rid  the  State  of  the  expense  of 
bis  custtnly,  or  remand  him,  as  the  facts  may  require. 

2.  Wlien  an  application  for  habean  corpus  is  made,  to  obtain  the  petitionei-'s  dis- 
charge on  bail,  on  account  of  a  continuance  of  his  case  by  the  State  upon  the 
unsworn  statement  of  the  prosecutor,  if  the  statement  is  reduced  to  writing 
and  sworn  to  at  the  time  the  application  it  is  made,  is  an  answer  to  the  ap- 
plication, and  justifies  the  court  in  refusing  the  writ 

3.  "Where  the  record  of  the  court  shows  that  the  facts  and  circumstances,  attend- 
ing the  commission  of  the  oflfence  with  which  a  prisoner  is  charged,  have  been 
fully  inquired  intti,  on  an  apphcation  by  the  prisoner  for  bail,  the  court,  al- 
though not  bomid  to  bound  to  do  so,  may  well  decline  to  bear  another  appli- 
cation based  on  the  same  facts. 

4.  Although  the  writ  of  habeaa  corpus  is  a  wTit  of  right,  yet  the  courts  will 
not  grant  it,  unless  the  party  applying  for  it  shows  such  a  state  of  facts  as  en- 
titles him  to  rehef 

5.  Notwithstanding  a  judgment  refusing  a  discharge,  upon  an  application  for 
bail,  does  not  conclude  the  party  from  again  applying,  yet  it  is  within  the 
sound  discretion  of  the  court,  after  having  fully  examined  the  facts  and  cir- 
cimMtuuces  on  the  previous  application,  whether  it  will  retry  them  upon  a  re- 
newed application,  or  repose  upon  its  former  judgment ;  and  this  discretion 
will  not  be  controlled  by  mandamus. 

A.  J.  Walker,  an  attorney  of  this  court,  submitted  a  mo- 
tion in  behalf  of  James  H.  Campbell,  accompanied  by  the 
record  of  the  proceedings  had  in  the  Circuit  Court  of  Chero- 
kee county,  for  a  writ  of  habeas  corpus,  for  the  purpose  of  ob- 
taining bail  for  the  prisoner,  who  is  confined,  as  the  record 
discloses,  upon  a  charge  of  the  murder  of  one  Martha  Garett. 

It  appears  that  after  the  indictment  was  found,  and  the  pri- 
soner had  been  arrested,  and  was  present  in  court,  the  sohcit- 
or  continued  the  cause  upon  the  unsworn  statement  of  the 
prosecutor,  which  was  received  by  the  court,  the  prisoner 
making  no  objection  to  thus  receiving  it.  (It  was,  however, 
consented  by  the  solicitors  engaged  in  the  cause  in  this  court, 
that  the  statement  might  be  considered  as  taken  in  writing, 
and  sworn  to  by  the  prosecutor.) 
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The  prisoner  then  moved  for  bail,  and  thereupon  the  court 
proceeded  to  examine  the  witnesses  on  the  part  of  the  State, 
as  well  as  those  on  behalf  of  the  defendant,  touching  the 
guilt  or  innocence  of  the  said  defendant ;  and  after  hearing 
all  the  evidence  on  both  sides,  and  after  due  consideration,  it 
was  adjudged  by  the  court  that  the  defendant  was  not  enti- 
tled to  bail.  It  appeal's  that  after  all  the  evidence  had  been 
submitted  to  the  Circuit  Judge,  and  he  had  adjourned  for  the 
day,  before  the  court  convened  the  next  morning  the  judge 
had  announced  to  the  counsel  for  the  prisoner  his  opinion, 
that  the  facts  of  the  case  did  not  entitle  the  prisoner  to  bail. 
The  counsel,  as  soon  as  the  minutes  were  read  next  morning, 
and  before  the  judge  had  delivered  his  opinion  in  the  cause, 
moved  to  withdraw  his  motion,  which  being  opposed  by  the 
solicitor  on  the  part  of  the  State,  the  judge  refused  leave  to 
withdraw,  and  went  on  to  deny  the  bail. 

On  the  last  day  of  the  term  of  the  court,  the  prisoner  re- 
newed his  application  for  bail,  as  matter  of  right,  upon  the 
ground  that  the  State  had  continued  the  cause  upon  the  un- 
sworn statement  of  the  prosecutor.  This  motion  was  also 
overruled  by  the  court. 

At  the  next  term  of  the  court,  the  prisoner  renewed  his 
motion  for  bail,  and  desired  the  court  to  re-examine  the  facts 
and  circumstances  of  his  case,  so  as  to  determine  whether 
they  did  not  entitle  him  to  this  privilege ;  but  refused  to  say 
that  he  expected  to  offer  any  other  testimony,  than  that  which 
had  been  previously  passed  upon  by  the  court.  The  court, 
thereupon,  declined  to  hear  this  motion. 

It  was  consented  between  Mr.  Walker,  on  behalf  of  the 
prisoner,  and  the  Attorney  General,  that  a  motion  for  a  raan- 
da7nus,  to  require  the  judge  to  hear  the  application  last  refu- 
sed, should  be  considered  as  made,  and  both  motions  were 
argued  together,  by  consent. 

Mr.  Walker,  for  the  prisoner. 

1.  There  being  no  other  legal  remedy,  mandamus  is  the 
appropriate  one.  As  far  as  the  refusal  of  the  presiding 
judge  at  the  fall  term,  1851,  to  hear  the  application  for  a  dis- 
charge upon  bail,  is  concerned,  a  petition  to  this  court  for  a 
habeas  corpus  is  not  the  proper  remedy,  because  it  is  necessary 
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to  show  in  the  petition  for  habeas  corpus,  that  the  accused  was 
entitled  by  the  case  made  before  the  inferior  tribunal,  to  the  re- 
lief which  he  sought.  This  could  not  be  done,  because  the 
court  refused  to  permit  any  case  to  be  made  before  it,  and  in 
eflfect  repudiated  all  jurisdiction  over  it. — Groom  &  May,  ex 
parte,  19  Ala.  Rep.  561;  17  ib.  530;  13  ib.  320;  13  ib.  805. 

2.  The  calling  upon  the  counsel  to  state  whether  they  ex- 
pected to  make  proof,  additional  to  that  adduced  on  the  for- 
mer application,  is  totally  indefensible.  The  jurisdiction  of 
a  court  can  not  be  made  to  rest  upon  the  basis  of  a  verbal 
declaration  at  the  bar,  that  additional  proof  will,  or  will  not 
be  adduced.  To  make  the  right  of  an  accused  individual  to 
an  examination  into  the  "  facts  and  circumstances "  of  his 
case,  with  a  view  to  his  discharge  on  bail,  depend  upon  such 
declarations,  imposes  upon  the  judge  the  duty  of  determining, 
without  hearing  it,  the  weight  and  credibility  of  proof,  and 
of  guessing  whether  it  will  or  will  not  be  contradicted, 

3.  The  decision  of  the  prior  court  at  spring  term,  1861, 
that  the  case  of  the  accused  was  not  bailable,  was  not  conclu- 
sive upon,  and  did  not  estop  the  subsequent  court. — 8  Ala. 
Rep.  424 ;    6  John.  426-7 ;  2  Southard,  555 ;    2  Yeates,  539. 

4.  K  the  decision  of  a  court  refusing  to  discharge  upon 
bail  be  a  conclusive  judgment,  precluding  the  jurisdiction  of 
other  courts  upon  the  same  question,  it  follows  that  any  other 
adjudication  on  the  subject  of  bail  must  be  equally  conclu- 
sive, and  it  would  be  incompetent  for  a  subsequent  court  to 
increase  or  reduce  the  amount  of  a  recognizance  or  bail  bond, 
or  to  decide  that  the  securities  received  by  the  former  court 
were  insufficient,  and  that  the  accused  should  give  additional 
security. 

5.  If  the  decision  of  the  first  judge  were  not  conclusive  of 
the  rights  of  the  accused,  the  judge  last  acting  on  the  sub- 
ject could  not  make  that  decision  the  exclusive  basis  of  his 
determination.  The  doing  so  substitutes  the  judgment  of 
another  for  that  of  the  person  whom  the  law  calls  upon  to 
decide.  K  the  decision  of  the  first  judge  be  entitled  to  con- 
sideration, because  the  application  for  bail  is  addressed  to  the 
discretionary  power  of  the  court,  then  that  decison  should  be 
regarded  in  connection  with  the  evidence,  as  a  persuasive  ar- 
gument; but  if  the  discretion  of  the  judge  is  controlled  alone 
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by  the  former  decision,  it  makes  the  liberty  of  the  accused 
depend  upon  a  giiess^  and  not  upon  discretion. 

6.  Every  person  has  the  right  to  apply  for  habeas  corpus, 
and  it  is  the  duty  of  the  officer  to  whom  application  is  made,  to 
issue  it ;  and  it  is  also  the  duty  of  the  officer  before  whom  the 
writ  is  returned,  to  inquire  into  the  facts  and  circumstances 
of  the  case.— Clay's  Dig.  462,  §  4 ;  ib.  469,  §  40. 

7.  If  a  decision  refusing  to  discharge  upon  bail  be  conclu- 
sive,— a  decision  discharging  upon  habeas  corpus  must  be  con- 
clusive. The  legislature  did  not  regard  a  discharge  upon 
habeas  corpus  as  conclusive,  as  is  shown  by  the  enactment  of 
a  law  guarding  against  the  re-imprisonment  of  one  discharged 
on  habeas  corpus,  except  in  a  certain  contingency.  It  could 
not  have  been  the  intention  of  the  legislature  to  make  a  de- 
cision against  the  accused  conclusive,  when  they  did  not  re- 
gard a  decision  in  his  favor  as  conclusive. — Clay's  Dig.  469, 
§41. 

8.  Campbell  had  a  right  to  withdraw  his  application  for 
discharge  upon  bail,  at  any  time  before  the  decision  was  an- 
nounced, and  the  court  could  not  deprive  him  of  that  right. 
The  application  put  the  jurisdiction  of  the  court  in  motion, 
and  the  application  being  withdrawn,  the  jurisdiction  must 
cease.  The  knowledge  of  the  judge,  acquired  out  of  the 
court  house,  extrajudicially,  could  not  be  made  the  basis  of 
judicial  action  by  which  the  rights  of  the  accused  were  ma- 
terially affected.  The  only  medium  through  which  a  court 
can  ascertain  the  facts  is  sworn  testimony,  and  no  judicial 
action  can  be  predicated  upon  the  knowledge  of  a  fact,  which 
the  individual  happening  to  preside  as  a  judge  may  have. — 
9  Watts  &  S.  153 ;  8  B.  Monroe,  285 ;  8  ib.  225. 

9.  It  was  not  the  design  of  the  legislature  to  admit  the  ma- 
king the  affidavit  accounting  for  the  absence  of  the  witness, 
whose  non-attendance  causes  the  State  to  continue,  to  be 
made  after  the  continuance.  The  effect  of  construing  the  sta- 
tute, as  is  done  in  ex  parte  Chancy,  supra,  is  to  substitute 
the  judgment  of  the  officer,  before  whom  the  habeas  corpus  is 
returned,  for  the  judgment  of  the  court  continuing  the  cause. 
The  accused  is  entitled  to  have  the  affidavit  passed  upon  by 
the  court  which  continues  the  cause,  and  it  is  indefensible 
that  the  question,  whether  the  affidavit  accounts  satisfactorily 
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for  the  absence  of  the  witness,  should  be  referred  to  another. 
One  design  of  the  statute  was,  to  protect  the  accused  from 
improper  continuances  on  the  part  of  the  State,  and  when  it 
is  decided  that  the  affidavit  may  be  made  after  the  continu- 
ance, the  statute  ceases  to  afibr !  that  protection,  and  only 
guards  the  liberty  of  the  citizen, 

M.  A.  Baldwin,  Attorney  General ;  with  whom  was, 
L.  E.  Parsons,  contra: 

Per  curiam. — We  are  of  opinion  that  the  Circuit  Judge 
might  well  refuse  leave  to  withdraw  the  motion  for  bail,  hav- 
ing fully  examined  all  the  facts  and  circumstances  of  the  case. 
It  was  a  question  in  which  the  State,  as  well  as  the  prisoner, 
was  interested,  and  although  the  inquiry  was  begun  upon  the 
application  of  the  prisoner,  the  State  was  in  effect  the  plain- 
tiff party,  and  it  was  the  duty  of  the  judge,  having  fully 
examined  into  all  the  facts  and  circumstances  of  the  case,  to 
proceed  and  admit  the  prisoner  to  bail,  thus  ridding  the  State 
of  the  expense  of  his  custody,  or  remand  him  to  prison, 
denying  bail,  as  the  facts  and  circumstances  required. 

We  are  further  of  opinion  that  both  these  motions  must 
be  denied.  The  first,  which  is  for  a  liaheas  corpus,  upon  the 
ground  that  the  affidavit  upon  which  the  continuance  was 
granted,  has  been  supplied  by  the  argreement  of  counsel,  and 
this,  under  the  previous  decision  of  this  court  in  ex  parte 
Chancy,  8  Ala.  Rep.  424,  deprives  the  prisoner  of  the  right 
to  bail,  growing  out  of  a  continuance  for  want  of  such  written 
affidavit.  The  second  motion,  which  is  for  a  mandamus,  can- 
not be  allowed ;  because  the  court,  having  previously  examined 
fully  into  all  the  facts  and  circumstances  of  the  case,  was  not 
bound  to  re-investigate  the  facts  and  circumstances,  but  might 
well  repose  on  its  previous  decision  made  upon  such  full 
investigation.  We  will  not  say,  the  former  adjudication  was 
conclusive  upon  the  party's  right  to  bail,  as  arising  out  of 
the  facts.  On  the  contrary,  we  think  it  was  not,  and  that  it 
would  have  been  competent  for  the  court,  even  upon  the 
same  facts,  to  have  admitted  to  bail,  if  he  had  been  satisfied 
that  the  former  conclusion  attained  upon  the  evidence  was 
erroneous.    But  he  was  not  compelled  to  re-try  the  facts,  as 
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often  as  the  prisoner  chose  to  renew  his  application.  It  was, 
at  most,  a  matter  of  sound  discretion,  and  we  think  this  record 
shows  that  he  exercised  it  properly.  The  case  of  ex  parte  Law- 
rence (5  Binney's  Kep.  304)  holds,  that  the  court  is  not  even 
bound  to  grant  a  habeas  corpus^  where  the  case  has  already 
been  heard  upon  the  same  evidence  by  another  court.  It  is, 
however,  added,  that  they  do  not  wish  to  be  understood  as 
saying  the  court  had  not  the  power  to  issue  the  writ,  if  it  had 
thought  it  expedient  to  do  so.  The  case  before  us  does  not 
require  us  to  go  the  length  of  that  case ;  for  here,  the  motions 
for  bail  were  made  in  the  same  court,  and  the  records  of  that 
court  showed  that  the  merits  of  the  application  sought  to  be 
renewed  had  been  fully  determined  upon,  and  no  reason  was 
shown  why  it  should  be  renewed.  In  applications  for  writs  of 
habeas  corpus,  if  the  prisoner  or  petitioner  make  out  a  case 
which  entitles  him  to  his  discharge,  then  the  writ  is  matter  of 
right ;  but  if  he  shows,  by  the  case  which  he  makes  in  his 
application  for  the  writ,  that  he  is  not  entitled  to  relief,  the 
writ  will  be  denied ;  for  it  were  useless  to  go  through  the 
ceremony  of  granting  the  writ,  and  having  the  party  brought 
before  the  court,  merely  to  be  remanded  back  to  the  custody 
out  of  which  he  prays  a  discharge.  See  on  this  point,  ex 
parte  Croom  and  May,  19  Ala.  561.  In  this  case,  the  record 
accompanying  the  applications  shows  that  they  should  be 
denied. 

Motions  denied. 


HARLAN  vs.  THOMPSON. 

1.  In  debt  on  a  prisoa  bounds  bond  assigning  breaches,  it  is  a  good  plea  that  the 
prisoner,  within  sixty  days  from  the  date  of  said  bond,  surrendered  himself  to 
the  jailor,  without  having  committed  any  escape  in  the  meantime. 

Error  to  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  John  Bragg. 

Huntington,  for  plaintiff  in  error. 
C.  W.  Rapier,  contra. 
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DARGAN,  C.  J. — ^This  was  an  action  of  debt,  brought  by 
the  plaintiff  in  error  against  the  defendant,  as  the  security  of 
one  Ehsha  Taylor,  on  a  prison  bounds  bond.  The  defendant 
interposed  several  pleas,  the  third  of  which  is,  that  the  said 
Taylor,  within  sixty  days  from  the  date  of  said  bond,  surren- 
dered himself  to  the  jailor  in  discharge  of  said  bond,  without 
having  committed  any  escape. in  the  meantime.  To  this  plea 
the  plaintiff  demurred,  but  his  demurrer  was  overruled ;  and 
this  is  the  sole  f|uestion  presented  by  the  assignment  of  errors. 

The  substance  of  the  plea  only  can  be  controverted,  for  it 
is  entirely  formal ;  and  the  decisions  of  this  court  clearly  show 
that  it  forms  a  sufficient  bar  to  the  action.  Tait,  Use,  &c.  v. 
Parkman  &  Weaver,  15  Ala.  252 ;  Morrow  &  Nelson  v. 
Parkman  &  Weaver,  14  ib.  769;  8  ib.  288.  It  is  unneces- 
sary to  say  more  than  that  the  demurrer  was  properly  over- 
ruled. 

Let  the  judgment  be  aflirmed. 


McGEHEE  vs.  GINDRAT. 

1.  A  debtor  has  on  interest,  and  consequently  a  right,  to  know  who  is  the  true 
owner  of  a  judgment  against  him,  and  in  the  absence  of  all  evidence,  save  such 
a.s  the  record  furnishes,  he  must  Ifok  upon  the  person  for  whose  use  the  judg- 
ment is  recovered,  as  the  true  owner;  and  if  he  be  a  fictitious  person,  then  the 
debtor  may  treat  the  nomuial  plaintiff  as  the  real  owner,  and  proceed  to  settle 
the  demand  with  him. 

2.  What«ver  is  sufficient  to  put  a  party  upon  inquiry,  is  sufficient  to  charge  him 
with  notice;  aud  a  want  of  notice  of  a  fact,  resulting  from  a  failure  to  use 
proper  diligence  U>  ascertain  it.  furnishes  no  protection  to  a  party. 

3.  A  debtor,  against  whom  a  judgment  had  lieen  recovered  in  the  name  of  his 
nominal  creditor,  for  the  use  of  a  fictitious  person,  applied  to  the  attorney  of 
record,  who  was  also  the  attorney  of  the  real  owner  of  the  judgment,  to  know 
who  was  the  true  owner,  that  he  might  settle  the  judgment  with  him.  The 
attorney,  acting  under  the  instructions  of  the  real  owner,  refused  to  disclose 
his  name,  but  informed  the  debtor  that  the  nominal  plaintiff  h.ad  no  right  to 
settle  the  judgment,  aud  that  it  had  been  transferred  to  one  of  liis  creditors. 
The  debtor  afterwards  settled  the  judgment  with  the  nominal  plaintiff^  and  the 
sheriff  returned  the  execution  satisfied.  On  motion  by  the  plaintiff,  to  have 
the  execution  satisfied,  it  was  held. 

That  the  defendant  could  not  be  charged  with  implied  notice,  from  the  vague 
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information  communicated  by  the  attorney,  on  the  ground  that  it  was  suffi- 
cient to  put  him  upon  inquiry,  BJnce  the  inquiry,  as  to  the  real  owner,  had 
been  made,  and  bad  proved  futile. 

Error  to  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  E.  Pickens. 

At  the  Spring  Term,  1844,  of  the  Circuit  Court  of  Lowndes, 
John  H.  Gindrat,  for  the  use  of  Levi  W.  Patton,  recovered  a 
judgment  against  Albert  Gr.  McGehee,  While  the  suit  was 
pending,  one  Halej  Hutchinson,  who  held  a  note  for  $2,000 
on  said  Gindrat,  which  was  in  the  hands  of  E.  A.  Colclough, 
for  collection,  who  was  the  attorney  of  record  for  Gindrat  in 
said  suit  against  McGehee,  made  an  arrangement  with  said 
Colclough,  that  the  judgment  against  McGehee,  when  col- 
lected, should  be  applied  to  the  partial  payment  of  the  debt 
on  Gindrat.  In  April,  1847,  a  judgment  was  obtained  by 
Hutchinson  on  Gindrat's  note,  in  the  Circuit  Court  of  Macon, 
and  Colclough,  who  was  Hutchinson's  attorney  in  the  case, 
before  taking  the  judgment,  deducted  from  the  note  the 
amount  of  Gindrat's  judgment  against  McGehee,  and  only 
entered  up  judgment  against  Gindrat  for  the  balance.  Col- 
clough afterwards  informed  Gindrat  of  his  arrangement  with 
Hutchinson,  and  Gindrat  ratified  and  confirmed  all  that  he 
had  done. 

It  also  appeared  in  evidence,  that  at  no  time  did  Levi  W. 
Patton,  or  any  other  person,  have  any  other  interest  in  the 
judgment  against  McGehee,  except  Gindrat  and  Hutchinson, 
as  above  shown.  On  several  occasions,  McGehee  applied  to 
Colclough,  to  know  who  Levi  W.  Patton  was,  and  who  was 
the  real  owner  of  the  judgment  against  himself,  but  Colclough, 
acting  under  the  instructions  of  Hutchinson,  refused  to  dis- 
close his  name,  and  only  informed  McGehee  that  Gindrat 
had  no  right  to  settle  the  judgment,  as  it  had  been  trans- 
ferred to  one  of  his  creditors.  Afterwards,  McGehee  settled 
the  judgment  with  Gindrat,  and  obtained  from  him  an  order 
on  Colclough,  as  follows  ;  "I have  settled  with  Mr.  McGehee 
the  claim  sued  on  in  Lowndes  county.  Please  arrange  it  so 
that  Mr.  McGehee  can  have  the  judgment  satisfied  by  paying 
costs."  (signed)  "J.  H.  Gindrat." 

When  Mr.  McGehee  presented  this  note  to  Colclough,  the 


JANUAEY  TEBM,  1852. 


McGebee  t.  Giudrat 


latter  then  informed  him  that  Hutchinson  was  the  owner  of 

the  judgment,  and  proposed  that  they  should  go  and  see 
Gindrat  about  it,  which  McGehee  declined.  A  few  days  after- 
wards, McGehee  gave  Gindrat's  order  to  the  sheriff,  who  had 
in  his  hands,  at  the  time,  an  execution  issued  on  the  judgment 
against  McGehee,  and  the  sheriff  thereupon  returned  the  ex- 
ecution, with  an  endorsement,  in  these  words:  "Received 
costs  and  commissions :  balance  settled  with  plaintiff,  as  per 
his  receipt  or  order.  17th  Oct.  1848.  B.  Harrison,  sheriff." 
At  the  Spring  Term,  1851,  ofthe  Circuit  Court  of  Lowndes, 
a  motion  was  made  by  the  plaintiff  in  the  judgment  to  set 
aside  this  return,  on  the  ground  that  the  execution  had  not 
been  satisfied.  Issue  being  joined  between  the  parties,  the 
court  charged  the  jury,  upon  the  above  state  of  facts,  "  that 
if  Colclough  told  McGehee  that  the  judgment  against  him 
belonged  to  one  of  Gindrat's  creditors,  and  that  Gindrat  had 
no  right  to  settle  it,  and  after  this,  McGehee  settled  it  with 
Gindrat,  that  then  McGehee  settled  it  in  his  own  wrong, 
and  the  return  on  the  execution  must  be  set  aside,  and  they 
should  so  render  their  verdict."  To  this  charge  the  defend- 
ant excepted,  and  now  assigns  it  for  error.  It  is  unnecessary 
to  notice  the  other  assignments  of  error. 

Elmore  &  Yancey,  for  the  plaintiff  in  error. 

The  charge  given  by  the  court  below  was  based  upon  the 
assumption  that  McGehee  had  received  legal  notice  of  the 
transfer  of  the  judgment  to  Hutchinson. 

This  was  error,  on  the  following  grounds : 

1.  The  proof  shows  that  Patton,  the  usee  in  the  judgment, 
never  had  any  interest  in  the  judgment,  and  that  Gindrat 
was  the  sole  owner.  McGehee  therefore  had  right  to  settle 
mth  Gindrat,  at  any  time  previous  to  the  proper  notification 
of  the  transfer. 

2.  That  which  is  alleged  to  be  notice,  in  this  case,  express- 
ly concealed  from  McGehee  to  whom  the  transfer  had  been 
made,  whom  he  was  to  recognise  as  the  owner.  Therefore 
it  was  no  sufiicient  notice. 

The  owner  of  a  judgment  can  control  it;  and  this  fact 

gives  the  defendant  a  right  to  know  with  whom  he  can  settle. 

The  object  of  notice  of  a  transfer  is,  to  inform  the  party 
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not  to  settle  with  an  improper  person ;  and  to  do  this,  the 
party  receiving  notice  has  the  right  to  be  placed  in  as  good 
a  situation  as  he  was  before  the  notice. 

Before  the  notice,  McGehee  could  have  effected  a  settle- 
ment with  the  owner — could  have  compromised,  or  obtained 
delay. 

If  the  information  given  to  him  is  held  to  be  notice,  then 
McGrehee  was  deprived  of  this,  and  could  only  settle  with 
the  sheriff. 

3.  One  object  of  a  notice  is,  to  put  the  party  on  his  guard — 
on  inquiry. 

By  the  information  given  to  McGrehee,  he  was  led  to  in- 
quire, 

1st,  of  Colclough,  "Who  is  the  owner?"  Colclough  re- 
fused to  inform  him ; 

2d,  of  Gindrat ;  and  Gindrat  claims  the  right  to  settle  with 
him ;  and  Colclough  and  Gindrat  were  the  only  persons 
privy  to  the  transfer  to  Hutchinson. 

4.  In  what  capacity  did  Colclough  give  this  information  ? 

Not  as  the  attorney  of  Gindrat,  or  as  his  agent ;  for  Gind- 
rat having  transferred  his  judgment  to  Hutchinson,  as  be- 
tween them,  Colclough  no  longer  represented  Gindrat. 

In  giving  notice,  therefore,  to  McGehee,  he  acted  as  the 
agent  of  Hutchinson,  who,  however,  was  unknown  to  McGe- 
hee. Colclough's  notification,  therefore,  was  not  the  act  of 
Gindrat,  the  real  plaintiff  in  the  case ;  and  Gindrat  being  the 
only  known  o^vner,  contradicted  the  idea  of  there  being  a 
transfer,  and  settled  with  McGehee.  This  authorized  Mc- 
Gehee to  disregard  the  notice.  Whether,  therefore,  consid- 
ered with  reference  to  the  notice  itself,  or  with  reference  to 
the  authority  to  be  attached  to  the  conflicting  acts  of  Col- 
clough, the  agent  of  a  concealed  principal,  and  of  Gindrat, 
the  real  plaintiff  in  the  judgment,  no  sufficient  notice  was 
given  to  McGehee  of  a  transfer  of  that  judgment. 

The  proposition  is  true,  that  notice  of  a  feet  sufficient  to 
put  a  party  on  inquiry,  is  notice  of  all  the  facts  connected 
therewith,  that  he  can  learn  by  inquiry. 

The  proposition  itself  embraces  another,  that  notice  of  the 
particular  fact  is  not  notice  of  other  facts  which  cannot  be 
ascertained  by  the  inquiry. 


JANUARY  TERM,  1862. 99 

McOehee  v.  Oindrat 

An  inquiry  by  McGtehee  as  to  the  true  owner  of  the  judg- 
ment, caused  by  notice  that  Gindrat  was  not  the  owner,  would 
have  been  useless  and  unavailing ;  because  it  was  agreed  be- 
tween Hutchinson  and  Colclough,  and  we  are  warranted  in 
saying  Gindrat  also,  that  McGehee  should  not  receive  this 
information. 

But  McGehee  did  inquire,  and  the  information  was  with- 
held, and  all  the  parties,  by  their  silence  and  conduct,  war- 
ranted McGehee  in  believing  that  Gindrat  was  the  owner, 
especially  when  we  remember  that  Patton  had  no  interest  in 
the  judgment.  At  all  events,  the  court  should  have  left  to 
the  jury  the  question,  if  McGehee  was  warranted  in  this  be- 
lief, and  did  in  fact  believe  it. 

N.  Harris,  contra. 

1.  A  purchaser  from  a  trustee  is  chargeable  with  notice,  if 
he  have  notice  of  the  trust,  although  he  have  no  notice  of 
the  cestui  que  ti-ust.  1  Hilliard  on  Real  Notice,  p.  331,  §  13 ; 
1  Murphy,  219;  2  Fonblanque's  Equity,  p.  444  note,  and 
cases  cited  in  note. 

2.  Notice  of  a  claim  is  sufficient,  if  it  is  such  as  to  put  a 
party  on  inquiry.  Godfrey  v.  Brandley,  2  McLean  R.  412 ;  2 
Vol.  Supplement  of  U.  S.  Digest,  p.  458,  §  23 ;  7  Monroe, 
699 ;  2  Pirtle's  Digest,  page  514,  §  17  ;  1  Marshall  R.  58. 

3.  The  several  charges  prayed  for  by  the  plaintiff  in  error 
were  abstract,  there  being  no  evidence  in  the  records  upon 
which  they  could  have  been  predicated ;  and  the  contest  here 
is  not  between  two  creditors  or  purchasers,  but  is  between  a 
defendant  in  a  judg  nent,  who  has  paid  the  debt  to  a  party 
who  he  knew  had  no  right  to  receive  it,  and  the  person  who 
really  owned  the  judgment. 

4.  When  a  debt  has  been  assigned,  and  the  debtor  has  no- 
tice of  assignment  before  payment,  although  he  is  not  notified 
to  whom  it  has  been  transferred,  payment  to  the  assignor  does 
not  release  the  debtor  from  paying  it  to  the  person  to  whom 
it  had  been  assigned.     Foster  v.  Mix,  20  Conn.  R.  395. 

CHILTON,  J. — As  it  seems  to  be  established  that  Patton, 
for  whose  use  the  suit  against  McGehee,  in  favor  of  Gindrat, 
was  brought,  had  no  interest  in  the  recovery,  McGehee  had 
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the  clear  right  to  settle  the  judgment  with  Gindrat,  unless 
before  the  settlement  he  had  received  notice,  or  such  facts 
had  been  communicated  to  him  as  were  equivalent  to  notice, 
of  the  transfer  of  the  judgment  to  Hutchinson. 

The  main  question,  therefore,  in  this  case  is,  whether  the 
charge  of  the  court,  in  respect  to  the  sufiiciency  of  the  notice, 
is  correct. 

It  was  incumbent  on  Hutchinson,  who  sought  to  avoid  the 
settlement  between  Gindrat  and  McGehee,  on  the  ground  of 
his  right  to  the  judgment,  to  prove,  by  sufficient  evidence, 
that  he  notified  the  latter  anterior  to  the  settlement.  His 
counsel  insists  that,  although  McGehee  was  not  notified  that 
Hutchinson  was  the  owner,  still  he  had  such  information  as 
would  reasonably  put  a  prudent  man  on  in(j[uiry,  and  that 
this  is  equivalent  to  notice. 

We  think  a  debtor  has,  an  interest,  and  consequently  a 
right  to  know  who  the  true  owner  of  the  judgment  is.  It 
may  be  that  he  has  cross  demands,  which  either  at  law  or  in 
equity  he  is  entitled  to  set  ofi';  or,  if  he  has  no  such  demand, 
he  is  interested  in  knowing  to  whom  he  may  look  for  repara- 
tion, in  the  event  of  an  abuse  of  the  process  of  the  court  in 
proceeding  to  collect  the  judgment.  In  the  absence  of  all  in- 
formation, save  such  as  the  record  furnishes,  he  must  look 
upon  the  person  for  w^hose  use  the  judgment  is  recovered  as 
being  true  owner.  If  he  be  a  fictitious  person,  or  as  the 
counsel  terms  it,  '•  a  man  of  straw,"  then  the  debtor  may  treat 
the  nominal  plaintiff  as  the  real  owner,  and  proceed  to  settle 
the  demand  with  him. 

We  have  said  this  much  to  show  that  the  information 
sought  by  McGehee  of  Colclough,  as  to  who  was  the  real  own- 
er of  the  claim,  was  such  as  should,  in  good  faith,  have  been 
communicated  to  him,  as  a  failure  to  do  so  might  prejudice 
his  rights,  and  lead  to  the  adjustment  of  the  demand  with  an 
improper  person.  But  it  is  replied  to  this,  that  Colclough  did 
inform  him  that  Gindrat  had  no  right  to  settle  the  judgment, 
and  that  the  same  had  been  transferred  to  one  of  his  credi- 
tors ;  this,  it  is  argued,  was  sufficient  to  put  him  on  inquiry, 
and  consequently  to  charge  him  with  notice.  Fully  conced- 
ing the  rule  to  be  that,  whatever  is  sufficient  to  put  a  party 
upon  inquiry  is  sufficient  to  charge  him  with  notice,  and  that 
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a  want  of  notice  of  a  fact,  resulting  from  a  failure  to  use 
proper  diligence  to  ascertain  it,  furnishes  no  protection  to  a 
party.  16  Ala.  Rep.  597 ;  13  ib.  55 ;  still  this  rule  cannot 
be  invoked  by  Hutchinson,  as  the  facts  are  presented  in  this 
case.  For  here,  inquiry  was  directly  made  of  him,  or  rather 
of  his  agent  and  attorney,  which  amounts  to  the  same  thing, 
and  the  inquiry  proved  ineffectual.  Indeed  he  had  given 
instructions  to  the  attorney  not  to  inform  McGehee  that 
he  was  the  owner  of  the  judgment,  and  thus  rendered  all  in- 
quiry of  him  unavailing. 

Now,  we  think  it  may  be  safely  asserted,  as  a  rule  founded 
injustice  and  law,  that  where  a  party,  whose  interest  may  be 
affected  by  want  of  notice  of  a  fact  peculiarly  within  his  own 
knowledge,  refuses  to  communicate  it  upon  direct  inquiry 
made  by  the  opposite  party  concerning  it,  he  ought  not  to  be 
allowed,  after  his  adversary  has  acted  in  ignorance  of  the  fact, 
to  charge  him  with  implied  notice  from  vague  information, 
which  should  put  him  on  inquiry,  since  the  inquiry,  as  to  him, 
has  been  made,  and  has  proved  abortive.  That  he  gave  such 
vague  information,  instead  of  making  a  direct  communication 
of  the  fact  when  inquired  of,  although  not  an  estoppel,  might 
well  have  misled  the  other  party,  and  have  justified  him  in 
assuming  that  Ilutcliinson  was  not  the  owner,  else  his  agent 
would  have  so  informed  him.  The  question  then  resolves 
itself  into  one  of  fact  for  the  jury,  namely:  Did  McGehee 
settle  with  Gindrat,  in  ignorance  of  the  fact  that  Hutchinson 
was  the  owner,  and  was  that  ignorance  the  result  of  a  failure 
to  make  proper  inquiry  on  the  part  of  McGehee,  or  of  a  failure 
to  respond  to  such  inquiry  on  the  part  of  Hutchinson.  If  Mc- 
Gehee was  in  fault  in  failing  to  inquire,  he  can  take  no  ad- 
vantage of  his  ignorance.  If,  on  the  other  hand,  ? '  utchinson 
purposely  withheld  from  him  a  knowledge  of  his  claim, 
when  called  on  to  disclose  it,  he  then  becomes  the  party  in 
fault,  and  should  not  be  allowed  to  take  advantage  of  his  own 
wrong,  and  charge  McGehee  with  implied  notice  of  a  fact 
which  he  purposely  refused  to  disclose.  That  McGehee 
might  have  settled  with  the  sheriff  or  attorney  does  not,  we 
think,  affect  this  principle. 

These  views  sufficiently  show  that  the  charge  of  the  court, 
when  construed  with  reference  to  the  facts,  was  wrong. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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POACHER  vs.  WEISINGER,  et  al. 

1.  To  support  a  writ  oi  fi.fa.  issued  under  the  statute  (Clay's  Digest  305  §  45) 
against  the  securities  of  an  executor,  it  is  indispensable  that  a  fi.  fa.  should 
have  been  issued  against  the  executor,  and  returned  "no  property  found;" 
otherwise  the  execution  against  the  securities  is  Toid,  and  may  be  quashed  on 
motion. 

Error  to  the  Court  of  Probate  of  Perry. 

The  estate  of  Sterling  Gorman,  deceased,  was  declared  in- 
solvent in  April,  1843,  and  the  Judge  of  the  Orphans'  Court 
being  incompetent  from  interest  to  preside  on  the  settlement, 
commissioners   were   appointed   under  the  statute,  by   the 
Judge  of  the  Circuit  Court,  to  settle  the  estate.     The  com- 
missioners rendered   a   decree  in   June,    1845,    which   was 
entered  of  record  on   that   A&j.     This   decree   is   entitled, 
"  Commissioners'  Court,  Special  Term,  sitting  for  the  settle- 
ment of  the  estate  of  Sterling  Gorman,"  and  it  recites  that 
the  executor,  Leonard  A.  Weisinger,  and  several  creditors  of 
the  estate  appeared  on  that  day  before  the  commissioners; 
that  the  executor  presented  his  accounts  and  vouchers  for 
settlement,  from  which  it  appeared  that  he  was  chargeable 
with  $20,129,  assets  received  by   him,  in  addition  to  the 
amount  with  which  he  had  previously  been  charged,  and  was 
entitled  to  credits,  for  moneys  paid  out  by  him,  to  the  amount 
of  $9,750  tVoj  leaving  a  balance  in  his  hands  due  the  estate 
of  $10,372  yVu-     ^  dividend  of  sixty  per  cent.,  in  addition 
to  the  amount  previously  declared,  is  then  decreed  in  favor 
of  the  several  creditors,  of  whom  the  plaintiff  in  error  was 
one,  for  which  executions  are  ordered  to  issue,  "returnable  to 
a  meeting  of  the  undersigned  commissioners,  on  the  sixth 
Monday  after  the  fourth  Monday  in  September  next."    A 
minute  entry  recites  that  this  decree  "was  entered  of  record." 
The  former  decree  referred  to  is  not  set  out  in  the  record. 
An  execution  was  issued  on  the  decree  in  favor  of  the  plain- 
tiff in  error  against  the  executor  on  the  10th  September, 
1845,  which  recites  the  rendition  of  the  decree  "at  a  Special 
Commissioners'  Court,"  and  is  made  returnable  "  before  the 
commissioners  of  our  said  court,  on  the  sixth  Monday  after 
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the  fourth  Monday  in  September,  1845."  This  execution  was 
levied  on  land  and  some  personal  property,  and  was  "re- 
turned without  sale,  plaintiff's  attorney  having  postponed  the 
sale  of  the  land,  and  the  other  property  not  sold  for  want  of 
bidders."  Another  execution  in  the  same  form,  issued 
against  the  executor  on  the  27th  May,  1846,  and  was 
returned  "  no  property  found." 

On  the  1st  March,  1849,  a  notice  was  issued  to  the  plaintiff 
in  error  that  a  motion  would  be  made,  at  the  next  term  of  the 
Orphans'  Court,  to  quash  an  execution  which  had  issued  on 
the  19th  February,  1849,  against  Weisinger,  as  executor  of 
Gorman,  and  Lockhart  and  Johnson,  as  his  securities  on  his 
bond  as  executor,  returnable  to  the  next  term  of  the  County 
Court ;  but  the  execution  itself  nowhere  appears  in  the  re- 
cord. At  the  next  term  of  the  Orphans'  Court,  held  on  the 
19th  March,  1849,  it  is  recited  in  the  judgment  entry  that  the 
plaintiffs  in  the  motion  appeared  by  their  attorney,  "  and  the 
said  plaintiff  in  execution  came  not,  but  made  default;  audit 
appearing  to  the  satisfaction  of  the  court  that  said  plaintiff 
has  had  legal  notice  of  said  motion,  and  that  all  the  execu- 
tions issued  on  said  decree  against  the  said  executor  were 
utterly  void,  and  that  all  the  several  grounds  stated  in  said 
motion  are  true,  it  is  ordered,"  &c.,  "that  .'^aid  execution  be 
quashed." 

The  next  entry  recites  that  '■'■  afternoards,  on  the  19th  March, 
1849,  the  plaintiff  filed  his  hill  of  exceptions,^^  which  is  then  set 
out.  From  this  bill  of  exceptions  it  appears,  that  on  the 
hearing  of  the  motion  the  plaintiff  in  execution  appeared  and 
resisted  it,  and  in  addition  to  the  two  executions  above 
described,  produced  another  execution,  which  issued  against 
the  executor  in  favor  of  the  plaintiff'  in  error,  on  the  14^/i 
January,  1847,  and  was  returnable  to  the  next  regular  term 
of  the  County  Court,  to  be  held  on  the  first  Monday  in  Feb- 
ruary, 1847,  and  which  was  returned  "no  property  found." 
It  then  recites  that  "  upon  this  state  of  facts,  the  court  decided 
that  the  executions  issued  on  the  10th  September,  1845,  and 
27th  May,  1846,  were  null  and  void,  and  therefore  the  exe- 
cution issued  on  the  14^/i  January,  1847,  having  no  previous 
execution  to  support  it,  and  more  than  a  year  and  a  day  hav- 
ing elapsed  from  the  rendition  of  the  decree  on  which  it 
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issued,  was  irregular  and  should  he  quashed,  and  gave  judgment 
accordingly ;  to  whicli  defendant  excepted." 

John,  for  plaintiff  in  error. 
Moore  &  Garrott,  contra. 

LIGON,  J. — The  record  in  this  case  no  where  shows  that 
Johnson  and  Lockhart,  against  whom  the  execution  quashed 
in  the  court  below  issued,  were  ever  parties  to  any  proceed- 
ing or  judgment  in  that  court.  They  are  said  to  be  the 
sureties  of  Weisinger,  on  his  bond  as  executor ;  but  the 
record  contains  no  such  bond,  and  without  it,  and  a.fi.fa. 
against  the  executor  returned  "no  property  found,"  there  is 
no  predicate  for  the  writ  of  fi.  fa.  mentioned  in  the  bill  of 
exceptions  ;  and  it  was  rightly  quashed  on  motion. 

Nor  does  the  record  show  such  a  judgment  against  Weis- 
inger, and  regular  issue  of  writs  of  fi.  fa.  upon  it,  as  would 
authorize  the  issue  of  the  execution  quashed  in  the  court  be- 
low. We  will  not  reverse,  unless  the  record  shows  a  judg- 
ment in  the  court  below,  on  which  an  execution  could  right- 
fully issue. 

Let  the  judgment  be  affirmed. 


WILKINSON  vs.  MUEPHY. 

1.  The  action  of  the  Court  of  Probate  on  a  writ  of  habeas  corpus,  cannot  be 
reviewed  in  the  Appellate  Court  on  a  writ  of  error. 

Error  to  the  Court  of  Probate  of  Eandolph. 

Barnaby  Wilkinson,  as  guardian  of  Matilda  Wilkinson, 
sued  out  a  writ  of  habeas  corpus  in  the  name  of  his  ward,  re- 
turnable before  the  Judge  of  Probate,  to  obtain  her  custody 
and  control  from  the  defendant  in  error,  who  detained  her. 
On  the  hearing  of  the  writ,  the  judge  refused  to  make  any 
order  for  the  delivery  of  the  infant  to  her  guardian,  and  al- 
lowed the  defendant  to  retain  her.     Thereupon,  the  guardian 
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sued  out  a  writ  of  error  to  the  Supreme  Court,  and  a  motion 
is  now  made  to  dismiss  the  writ. 

Falkner,  for  the  motion. 

A  ^vrit  of  error  does  not  lie  in  this  case. — Bacon,  554-5 ; 
3  Watts  k  Serg.  416 ;  2  Howard,  65 ;  13  Johns.  418.  It  is 
a  question  of  discretion  with  the  court  as  to  the  custody  of 
an  infant,  and  the  Appellate  Court  will  not  revise  the  action 
of  an  inferior  court  in  a  matter  of  discretion. — 18  Wend.  79. 

Heflin,  cantra, 

Contended,  that  the  right  of  the  guardian  to  the  custody  of 
his  ward  was  not  a  matter  which  the  court  might  grant  or 
refuse,  in  its  discretion,  but  a  legal  right  which  the  courts 
were  bound  to  enforce ;  and  the  refusal  to  act  was  revisable 
on  writ  of  error. 

Per  ctinam. — A  writ  of  error  does  not  lie  to  the  judgment 
of  the  Court  of  Probate  on  the  hearing  of  a  habeas  corpus. 
The  judgment  cannot  be  said  to  be  final,  as  it  is  not  conclu- 
sive on  the  rights  of  the  party,  who  may  renew  his  applica- 
tion to  the  same,  or  another  tribunal. — Ex  parte  Campbell,  at 
the  present  term ;  or  he  may  obtain  the  aid  of  this  Court, 
by  proceeding  according  to  the  practice  settled  in  ex  jparte 
Croom  k  May,  19  Ala.  Rep.  561. 

The  writ  of  error  must  be  dismissed. 


ROSS  (Creditor),  vs.  ROSS  (Administrator). 

A  claim  against  au  estate  regulai'ly  tleclared  insolvent,  which  has  been  filed 
b  due  time  with  the  clerk,  liaving  been  taken  from  the  oflSce  for  a  special 
purpose  with  the  permission  of  the  Judge  of  Probate,  and  not  having  been  re- 
turned through  inadvertence,  does  not  lose  its  place  as  a  claim  filed  in  time, 
because  it  cannot  lie  foimd  in  tlie  office  on  the  last  day  allowed  by  law  for 
filing  written  objections  to  claims  which  had  been  filed  against  the  esttite. 
In  contests  under  the  statute  (Clay's  Dig.  194),  between  the  creditors  of  an  in- 
solvent estate,  it  is  a  proper  practice  for  the  creditor,  against  whose  claim  bd 
objection  in  writing  has  been  filed,  to  declare  upon  it,  as  in  a  suit  at  commoB 
law,  against  the  admiuistrator  de  bonis  non  (defending  in  behalf  of  the  ob- 
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jecting  creditor),  as  defendant ;  and  the  declaration  is  not  demuirable  be- 
cause the  creditor,  as  plaintiff,  declarer  against  himseff,  r.s  administrator  de 
bonis  non,  as  defendant, 

3.  An  admission  that  the  debt  is  thcH  due,  or  that  :i  liability  tlic/i,  exists,  ■will 
remove  the  bar  of  the  statute  of  limitations,  and  levive  the  c-.uise  of  action. 
Such  an  admission  includes,  not  only  au  acknowledgment  of  the  correotues-? 
or  justice  of  the  demand,  but  also  a  ^villingness  to  pay  it. 

4.  The  implied  promise  to  pay,  arising  from  such  an  a<hnissiou,  is  as  effectual  to 
remove  the  bar  of  the  statute  of  limitations  ;uid  revive  tlie  debt,  as  an  <xpress 
promise. 

5.  A  charge  which  asserts,  "  that  it  requires  au  express  promise,  <•!•  something 
equivalent  to  an  express  promise,  to  revive  the  original  cause  of  action  after 
the  statute  has  effected  a  bar,"  is  erroneous ;  because  it  admits  of  twc  con- 
structions, one  of  which  assei'ts  an  incoirect  legal  propisition. 

6.  It  is  not  the  duty  of  the  court  to  modify  or  give  precision  to  a  charge  reques- 
ted by  counsel ;  but  a  ehai-ge  may  be  p:-oporly  refused,  if  it  iidmits  of  two 
constructions,  one  of  which  iissei-ts  jm  incorrect  legal  proposition. 

Error  to  the  Probate  Court  of  Randolpk 

It  appears  from  the  record,  that  the  estate  of  Andrew 
Bumham,  deceased,  had  been  duly  declared  insolvent  by  the 
Orphans'  Court  of  Randolph,  in  December,  1849,  and  that 
Frederick  Ross  was  afterwards  appointed  administrator  de 
bonis  non. 

On  the  9th  day  of  September,  1851,  which  was  the  last 
day  allowed  by  law  for  filing  objections  in  writing  to  the  al- 
lowance of  any  claim  against  the  estate,  James  S.  Pearson,  a 
creditor  of  the  estate,  presented  himself  at  the  office  of  the 
Probate  Judge,  and  demanded  an  inspection  of  the  claims  on 
file  against  the  estate,  that  had  been  filed  pursuant  to  law, 
within  six  months  from  the  time  when  the  estate  was  decla- 
red insolvent,  in  order  to  present  written  objections  to  certain 
claims  filed,  or  supposed  to  be  filed,  by  Frederick  Ross. 
Upon  examination,  no  such  claims  were  to  be  found  on  file, 
and  Pearson  then  objected  in  writing  to  the  reception  of  any 
such  claims  subsequently,  as  claims  filed  in  time.  The  facts 
were  these :  Ross  had  filed  his  claims  against  the  estate  of 
Burnham,  of  which  he  was  administrator  de  bonis  non^  in  due 
time,  but  by  permission  of  the  Judge  of  Probate,  he  withdrew 
them  for  a  certain  purpose,  and  by  mistake  took  away  the 
claims  themselves  and  the  affidavits  by  which  they  were  de- 
scribed and  verified,  which  were  intended  to  be  left  in  the 
office ;  and  by  inadvertence,  none  of  the  papers  were  return- 
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ed  to  the  ofl&ce  until  after  the  objection  was  taken,  as  afore- 
said, to  their  being  considered  as  filed.  At  the  same  time 
that  the  objection  aforesaid  was  made,  Pearson  also  filed  his 
objection  in  writing,  to  the  allowance  of  these  claims  of 
Ross,  reserving  as  far  as  he  could  his  previous  objection. 

The  court  decided  that  the  claims  should  be  considered  as 
claims  properly  filed,  and  required  the  creditor  to  proceed  to 
contest  them  upon  the  merits,  to  which  he  excepted. 

The  cause  then  proceeded,  as  upon  a  declaration  regularly 
filed  by  the  claimant  Ross,  upon  his  demands  against  himself 
as  administrator  de  bonis,  (defending  in  behalf  of  Pearson,  the 
contesting  creditor).  To  this  there  Wiis  a  demurrer,  which 
was  overruled. 

The  parties  then  went  to  trial,  as  on  issue  joined.  In  the 
course  of  the  trial,  a  witness  for  Ross  the  claimant,  after  re- 
lating some  previous  convei-sation  between  Ross  and  Burn- 
ham,  testified  as  follows :  Ross  said,  "  Doctor,  there  are 
some  notes  and  accounts  between  you  and  me,  from  the  year 
1840,  that  are  probably  out  of  date,  and  I  am  willing  to  ac- 
knowledge them  all  in  date,  if  you  are."  Dr.  Burnham  re- 
plied :  "  Yes,  I  always  expected  to  do  so."  This  was  a  few 
days  before  the  death  of  Burnham.  The  same  witness  testi- 
fied, that  in  May,  1848,  and  previous  to  the  conversation  last 
mentioned,  Burnham  admitted  to  him  that  he  was  indebted 
to  Ross,  and  that  he  had  borrowed  some  $200  as  many  as 
four  times  from  him.  The  claim  declared  upon  was  a  note 
firom  Burnham  to  Ross  for  $200  for  cash  loaned,  bearing 
date  7th  January,  1841,  payable  ten  days  after  date,  with  in- 
terest from  date. 

The  court  charged  the  jury  who  tried  the  issue  : 

1.  That  any  expression  which  amounted  to  an  admission 
that  the  debt  was  due,  or  that  the  liability  existed  at  the  time, 
took  the  case  out  of  the  statute  of  limitations,  and  revived 
the  original  cause  of  action. 

2.  That  such  an  acknowledgment  is  an  implied  promise  to 
pay,  and  is  equivalent  to  an  express  promise  to  pay,  and  it 
has  the  same  effect  whether  it  is  made  to  the  creditor  or  to 
another  person,  or  whether  it  is  made  before  or  after  the  time 
at  which  the  statute  would  create  a  bar  to  the  action. 

The  counsel  for  the  contesting  creditor  requested  the  court 
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to  charge  the  jury:  That  an  acknowledgment  of  the  justness 
of  a  debt  would  only  postpone  the  bar  of  the  statute  six 
years  longer,  but  that  it  took  an  express  promise,  or  some- 
thing equivalent  to  an  express  promise,  to  revive  the  ori- 
ginal cause  of  action  after  the  statute  had  effected  a  bar. 
This  the  court  refused. 

Overruling  the  objection  of  plaintiff  in  error,  to  receiving 
the  claim  as  one  properly  filed ; 

Overruling  his  demurrer  to  the  statements  or  declaration ; 

And  the  charges  given  and  the  refusal  to  charge  as  afore- 
said, are  severally  assigned  as  error. 

Falknek,  for  plaintiff  in  error, 

1.  The  demurrer  to  the  declaration  should  have  been  sus- 
tained, because  a  party  cannot  sue  himself  in  any  case. 

2.  The  charges  of  the  court,  as  to  the  statute  of  limitations, 
are  erroneous. — Dey's  Ex'rs  v.  Jones'  Ex'rs,  19  Wend.  491 ; 
Lowther  et.  at.  v.  Ohappel,  8  Ala.  Rep.  353,  and  authorities 
cited ;  Lyon  et  al.  v.  Bank,  12  ib.  508. 

Heflin,  contra: 

1.  The  rights  of  the  creditor  were  not  prejudiced,  by  the 
temporary  withdrawal  of  his  claim  from  the  office  Avith  the 
permission  of  the  judge, — Rutherford's  Adm'r  v.  Branch 
Bank  at  Mobile,  14  Ala,  Rep.  92.  Nor  was  the  contesting 
creditor  injured  by  the  withdrawal,  for  he  filed  his  written 
objection  to  it,  and  had  an  issue  submitted  to  a  jury  to  try 
the  validity  of  the  claim. 

2.  In  actions  on  contracts,  any  expression  which  amounts 
to  an  admission  that  the  debt  is  then  due,  or  that  a  liability 
then  exists,  will  take  the  case  out  of  the  statute  of  limita- 
tions, and  revive  the  cause  of  action. — 4  Porter,  223 ;  10 
Ala.  Rep.  959;  4  Johns.  R.  468;  6  ib.  268;  11  ib.  147;  15 
ib.  519;  2  Starkie  on  Ev.  661  (top  page);  4  Phil.  Ev.  138; 
2  Green  on  Ev.  §  436. 

PHELAN,  J . — The  objection  to  the  claim  of  Ross,  because 
it  was  not  on  file  at  the  time  Pearson  called  to  examine  it,  was 
properly  overruled.  The  claim  had  been  regularly  filed,  sup- 
ported by  affidavit,  but  the  Probate  Judge  had  given  permis- 
sion to  Ross  to  withdraw  the  claim.    By  mistake  both  note 
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and  aflGidavit  were  taken  from  the  office.  The  claim  having 
been  once  regularly  filed  in  time,  secured  to  it  all  the  advan- 
tage that  the  law  gives  to  that  act  It  was  the  duty  of  the 
judge,  to  have  kept  a  list  or  docket  of  claims  for  the  inspec- 
tion of  the  creditors,  but  if  he  does  not  do  so,  and  permits  a 
claim  to  be  withdrawn  temporarily  for  a  particular  purpose, 
the  claim  will  not  lose  its  place  as  one  on  file.  It  is  more- 
over plain,  that  no  injury  was  done,  for  Pearson  filed  his  ob- 
jection to  the  allowance  of  this  claim,  although  it  was  not  on 
file. 

The  demurrer  to  the  declaration  was  also  properly  over- 
ruled. It  is  based  upon  the  idea  that  a  man  cannot  sue  him- 
self. That  may  be  true  upon  general  principles,  but  the  an- 
swer to  the  objection  is,  that  in  this  case  the  statute  authori- 
zes and  directs  that  this  very  thing  shall  be  done,  and  there 
was  indeed  no  better  course  ti>  be  devised  to  regulate  the  con- 
tests in  the  Probate  Court  between  conflicting  creditors.  The 
imposition  of  costs  is  placed  fully  under  the  discretion  of  the 
Probate  Judge.  The  statute  relating  to  this  subject  is  in 
these  words :  "  The  court  shall  cause  an  issue  to  be  made  up 
between  such  claimant  as  plaintiff,  and  the  administrator,  or 
the  contesting  creditor  in  the  name  of  the  adniinistrator^  as  de- 
fendant, by  pleading  thereon  in  the  same  manner  as  if  the 
claimant  had  sued  the  administrator  at  conmion  law." — Clay's 
Dig.  IH  §  11. 

This  brings  us  to  the  consideration  oi"  the  charges  of  the 
court. 

The  court  below  charged  the  jury:  That  any  expression 
which  amounted  to  an  admission  that  the  debt  was  due,  or 
that  the  liability  existed  at  the  time,  took  the  case  out  of  the 
statute  of  limitations,  and  revived  the  original  cause  ot  action. 

And  further :  That  such  an  acknowledgment  is  an  implied 
promise  to  pay,  and  is  equivalent  to  an  express  promise  to 
pay ;  and  it  has  the  same  effect,  whether  it  is  made  to  the  cre- 
ditor or  to  another  person,  or  whether  it  is  made  before  or 
after  the  time  at  which  the  statute  would  create  a  bar  to  the 
action. 

In  this  case  it  will  be  observed,  that  the  bar  of  the  statue 
was  complete  at  the  time  of  the  conversation  with  Burnham, 
so  that  a  part  of  the  last  charge  is  abstract. 
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We  have  held  in  a  case  decided  at  the  present  term, 
To\ynes  &  Nooe,  Ex'rs  v.  Ferguson,  that  when  the  bar  of  the 
statute  of  limitations  is  complete,  it  is  necessary  to  remove 
that  bar  that  there  should  be,  not  only  a  subsequent  acknow- 
ledgment of  the  correctness  of  the  plaintiff's  demand,  but  also 
a  manifestation  of  ivillingness  to  pay  it.  In  this  we  have  but 
followed  the  current  of  the  later  decisions  on  this  much  dis- 
puted question. — Angell  on  Lim.  247  to  250,  and  authorities 
cited ;  Grreenl.  Ev.  §  40 ;  Lowther  et  al.  v.  Chappell,  8  Ala. 
Eep.  353,  and  authorities  cited. 

We  did  not,  by  that  decision,  mean  to  be  understood  as 
saying  that  nothing  but  an  express  promise  to  pay  would  suf- 
fice ;  because,  if  that  had  been  our  intention,  it  would  have 
required  but  a  few  plain  words  to  put  that  intention  beyond 
the  reach  of  doubt  or  controversy.  We  meant  no  more  than 
to  adopt  and  follow  the  doctrine  which  is  declared  by  Mr. 
Greenleaf  on  a  review  of  all  the  cases,  to  be  the  "general  doc- 
trine now  well  established,"  and  which  he  lays  down  in  these 
words;  "  That  the  acknowledgment  must  not  only  go  to  the 
original  justice  of  the  claim,  but  it  must  admit  that  it  is  still 
duer 

It  is  not  perceived  that  the  instructions  given  to  the  jury 
conflict  with  this  doctrine.  If  the  admission  was  that  the 
debt  was  due  at  the  time  of  the  admission,  or,  what  is  the  same 
thing  in  other  words,  that  it  was  a  liahility  which  existed  at 
that  time,  it  brought  the  case  within  the  rule  laid  down  by 
Greenleaf,  and  adopted  by  this  court  in  the  case  of  Townes 
&  Nooe  V.  Ferguson  ;  and  the  first  charge  was  correct. 

The  correctness  of  the  second  charge,  the  main  and  most 
important  feature  of  which  is,  that  such  an  acknowledg- 
ment— that  is,  of  a  subsisting  debt  or  liahility — is  an  implied 
promise  to  pay,  and  as  such,  is  just  as  effectual  as  an  express 
promise  to  take  the  case  out  of  the  statute,  follows  as  a  neces- 
sary consequence  of  the  first. 

The  charge  refused  is  in  these  words:  " That  an  acknow- 
ledgment of  the  justness  of  the  debt  would  only  postpone 
the  bar  of  the  statute  of  limitations  six  years  longer,  but  that 
it  took  an  express  promise,  or  something  equivalent  to  an  ex- 
press promise,  to  revive  the  original  cause  of  action  after  the 
statute  had  effected  a  bar." 
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To  a  mind  unaccustomed  to  the  precision  so  very  neces- 
aai}'^  generally  to  correct  decisions  in  questions  of  law,  there 
may  not  appear,  at  the  first  glance,  any  good  reason  why,  if 
the  charges  given  are  correct,  it  would  not  be  proper  to  give 
the  charge  that  was  asked.  In  one  light,  and  upon  one  construc- 
tion, that  charge  is  correct,  and  upon  another  it  is  incorrect; 
and  as  it  admits  of  two  constructions,  one  of  which  was  cal- 
culated to  confuse  and  mislead  the  jury,  and  as  no  explana- 
tion or  qualification  was  given  by  the  party  a.sking  it,  the 
court  properly  refused  it.  When  this  charge  affirms,  "That 
it  took  an  express  promise,  or  something  equivalent  to  an 
express  promise,  to  revive,  &c.,"  if  it  is  to  be  construed  as  sig- 
nifying that  it  took  an  express  promise,  or  something  equiva- 
lent to  an  express  promise  in  latv  to  revive,  &c.,  it  was  cor- 
rect. That  w;is  what  the  court  had  just  declared.  But  if  it 
is  to  be  construed  us  signifying,  that  it  took  an  express  pro- 
mise, or  something  equivalent  to  an  express  promise  in  termSj 
it  is  incorrect.  The  two,  though  generally  equivalent  in  law, 
as  the  foundation  of  an  action,  are  in  no  other  respects 
equal  or  equivalent ;  not  in  the  terms  which  create  them,  at 
any  rate,  for  here  they  are  strictly  opposites,  as  the  words 
^*€xp7'ess"  and  ^'implied,"  of  themselves  import:  these  are 
antagonistic  terms.  To  say,  then,  in  a  charge  to  a  jury  in 
this  case,  that  it  took  an  express  promise,  or  something  equiva- 
lent to  an  express  promise,  without  more,  Avithout  noticing  in 
any  manner  this  distinction,  was  calculated  to  mislead,  and 
as  it  was  not  the  duty  of  the  court  to  modify  or  give  preci- 
sion to  the  charge,  as  asked,  it  was  properly  refused. — See 
Morrison  v.  Wright,  7  Por.  67;  Carmichael  v.  Brooks,  9 
Por.  330. 

We  find  no  error  in  the  record,  and  the  judgment  below  is 
affirmed. 
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PARSONS  vs.  BOYD. 

1.  To  maintain  detinue,  the  plaintiff  must  shov  that  he  has  the  exclusive  legal 
title  to  the  chattel  sued  for. 

2.  The  statute  of  this  State  which  abolishes  the  right  of  sm'vivorship  between 
joint  tenants,  (Clay's  Digest,  169,)  applies  only  to  those  who  hold  the  absolute 
property  in  their  own  right,  and  not  to  those  who  hold  as  trustees  merely,  or 
in  autre  droit. 

3.  If  a  power  coupled  ^vith  a  trust  be  given  to  two  or  more,  it  may  be  executed 
by  the  survivor  of  them. 

4.  When  personal  property  is  conveyed  by  deed  of  trust  to  two  trustees,  with 
power  to  sell  and  pay  the  debts  intended  to  be  secured,  the  survivor  of  the 
trustees  has  the  entire  legal  title  to  the  property,  and  may  maintain  detinue 
for  its  recover^'. 

6.  It  is  not  essential  to  the  probate  of  a  deed  tliat  it  should  be  proved  to  have 
been  executed  on  the  day  of  its  date.  It  is  prima  facie  sufficient,  if  the  dat« 
of  the  deed  and  the  date  of  the  certificate  of  probate  show  that  the  instru- 
ment was  recorded  within  the  time  required  by  law. 

6.  A  recital  in  the  certificate  of  probate  that  the  grantor  acknowledged  the  deed 
"to  be  his  free  act  and  deed,"  is  tantamount  to  saying  that  he  "  signed,  sealed 
and  delivered  "  it. 

7.  When  the  endorsements  on  a  deed  show  at  what  time  it  was  left  with  the 
clerk  for  registration,  and  the  book  and  page  in  which  it  is  recorded,  and  these 
endorsements  appear  to  have  been  made  by  the  clerk,  there  is  a  substantial 
compliance  with  the  statute,  (Clay's  Digest-,  155,  §  23,)  and  the  endorsements 
may  be  read  in  evidence. 

8.  The  admission  of  improper  eddeuce  against  a  party  furnishes  no  ground  of 
reversal,  when  no  injury  can  by  possibility  result  from  its  admission. 

9.  A  deposition  Avill  not  be  suppressed  because  the  christian  name  of  the  witness 
is  not  stated  in  the  affidavit  made  to  procure  the  issuance  of  the  commission, 
when  the  commission  and  notice  so  describe  and  identify  the  witness  as  to 
preclude  the  idea  that  the  opposite  party  could  have  been  misled  or  injured 
by  the  omission. 

10, When  a  deposition  appears  on  its  face  to  have  been  regularly  taken,  and  there 
is  nothing  in  the  commission  or  notice  to  show  that  it  was  illegally  or  irregu- 
larly taken,  a  motion  to  suppress  it,  on  the  groimd  that  the  notice  of  the  time 
and  place  of  executing  the  commission  was  insufficient,  is  addi-essed  to  the 
sound  discretion  of  the  primary  court,  and  its  action  cannot  be  reviewed  on 
writ  of  error. 

11.  An  attorney  will  be  presumed  to  have  read  a  declaration  to  which  pleas  are 
filed  in  the  name  of  a  firm  of  which  he  is  a  partner ;  and  the  record  of  the  suit 
in  which  such  proceedings  were  had,  is  admissible  evidence  in  a  subsequent  suit 
against  the  attorney,  to  prove  actual  notice  to  him  of  the  plaintiff's  title,  as 
set  out  in  said  declaration. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  E.  Pickens. 
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Alex.  White,  for  plaintiff  in  error: 

1.  The  deposition  of  "Mrs.  Reese"  should  have  been  sup- 
pressed, because  her  christian  name  is  not  set  forth  in  the 
aflGidavit,  nor  in  the  fiat  of  the  judge  authorizing  it  to  be  taken. 
The  clerk  inserted  it  in  the  commission  upon  his  own  author- 
ity. The  design  of  the  statute,  in  requiring  the  affidavit  to 
disclose  the  name  of  the  witness,  is  too  obvious  to  require 
comment,  and  with  equal  propriety  it  might  omit  to  state, 
"  the  testimony  may  be  material "  to  the  party.  Clay's  Dig. 
165,  §  1. 

The  fact  that  there  was  but  one  "  Mrs.  Reese  "  in  the  coun- 
ty, known  to  the  witnesses  who  were  offered  to  aid  this  de- 
fect, and  the  further  fact  that  "  Mrs.  Reese  "  was  well  known 
to  plaintiff  and  his  counsel,  can  have  no  influence  in  settling 
a  general  rule  of  law,  for  "  the  right  to  take  testimmiy  hy  depo- 
sitioii  must  be  exercised  in  strict  conformity  loith  the  stcUuie." 
Parker  v.  Haggerty,  1  Ala.  Rep.  633. 

Again :  the  judges  order  directs  that  notice  of  the  time  and 
place  of  executing  the  commission  shall  b5" given  "by  11 
o'clock,  A.  M.  of  that  day,"'  and  that  a  commission  shall  issue 
to  take  her  deposition  "  between  the  hours  of  7  and  9  o'clock, 
A.  M.,  on  Monday  next."  Neither  oftJiese  commands  have  been 
complied  with.  The  return  of  the  sheriff  shows  the  notice  was 
executed  on  that  day  in  general  terms,  and  the  statute  pro- 
vides that  "  «w^A  notice  of  the  time  and  place  shall  be  given, 
as  the  Judge  shall  think  proper,"  Clay's  Dig.  164,  §  2.  The 
commission,  instead  of  conforming  to  the  judge's  order,  which 
was  the  clerk's  only  power  to  act,  to  take  the  deposition  "be- 
tween the  hours  of  7  and  9  o'clock,  A.  M.,  of  Monday  next," 
is  general  in  its  terms,  and  authorizes  the  commissioner  therein 
named  to  call  the  witness  at  any  time.  For  these  irregulari- 
ties the  deposition  should  have  been  suppressed,  notice  of  the 
motion  having  been  duly  given,  and  the  party  not  having  had 
an  opportunity  to  cross-examine  the  witness. 

2.  The  deed  from  Bell  to  Boyd  and  Taliaferro  should  not 
have  been  received  in  evidence  as  a  recorded  deed.  The  cer- 
tificate of  the  clerk  is,  that  Bell  acknowledged  it  to  be  "his 
firee  act  and  deed."  This  does  not  conform  to  the  statute 
either  inform  or  substance,  see  Fipps  v.  McGehee,  5  Por.  434; 
and  Shelton  v.  Armor,  13  Ala.  652.     This  last  is  directly  in 
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point,  for  the  deed  was  offered  as  a  recorded  deed.  In  McCas- 
kle  V.  Amarine,  12  Ala.  22,  the  court  says,  "the  registration 
cannot  be  regarded  as  an  official  act,  so  as  to  operate  a  con- 
structive notice."  The  certificate  of  acknoAvledgement  must 
be,  ^^  given  under  my  hand  and  seaV^     Clay's  Dig.  153,  §  7. 

It  is  by  the^rs^  section  of  the  act  of  1818,  Digest,  153,  § 
10,  that  cle7'ks  are  authorized  to  take  and  certify  acknowledg- 
ments of  deeds  of  conveyance,  "  in  like  manner  and  form  as 
is  woty  required  by  law  before  judges." 

Again:  there  is  no  certificate  whatever  in  conformity  with 
the  statutes  above  referred  to,  showing  that  the  deed  was  ever 
recorded  or  left  for  record.  The  memoranda,  "recorded," 
"  Jas.  E.  Belser,  C.  C.  M.  C."  is  not  sufficient,  and  this  court 
has  in  effect  decided  as  much,  Dubose  v.  Young,  10  Ala.  Rep. 
368.  In  that  case  the  point  was,  whether  the  clerk  could 
certify  the  fact  that  the  deed  had  been  recorded,  or  left  for 
record,  but  the  court  wUl  observe,  that  the  certificate  was  in 
the  proper  form.  The  improper  admission  of  merely  cumula- 
tive evidence  is  sufficient  to  reverse  a  judgment,  see  Jones  v. 
Falkner,  12  Ala.  Rep.  165.  Upon  the  question  of  an  official 
seal,  see  Phillip's  Ev.  C.  &  H.  Notes,  Part  2,  Vol.  3,  1130. 

3.  The  writ,  declaration,  &c.  in  the  case  of  Boyd  v.  Bell, 
was  wholly  incompetent  as  evidence  against  the  plaintiff  in 
error.  The  fact  that  he  was  one  of  the  legal  firm,  whose  name 
appeared  as  counsel  for  Bell  in  that  suit,  does  not  charge  him 
with  notice  of  Boyd's  title.  That  would  be  carrying  the  doc- 
trine of  constructive  notice  quite  too  far.  In  fact,  nothing  will 
supply  the  place  of  actual  notice,  unless  it  is  so  declared  by 
statute. 

The  proceedings  and  record  of  a  cause  are  only  evidence 
between  parties  and  privies.  The  plaintiff  in  error  claims  un- 
der Pharr  and  Beck,  and  adversely  to  Boyd,  see  Davis  v. 
Wood,  1  Wheaton,  6 

4.  The  deed  from  Bell  to  Boyd  and  Taliaferro,  under  which 
Boyd  makes  title,  should  have  been  excluded,  because  by  the 
deed  which  conveys  land  and  negroes,  Boyd  and  Taliaferro 
became  joint  tenants.  The  title  which  vested  in  them  under 
it,  possessed  all  the  requisites  of  joint  tenancy,  viz :  "  unity 
of  interest,  title,  time  and  possession,"  see  2  Vol.  Black  Com. 
marginal,  180. 
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By  our  statute,  when  two  or  more  persons  hold  an  estate, 
real  or  personal,  jointly,  and  one  joint  tenant  dies  before  sever- 
ance, his  interest  shall  not  survive  to  the  remaining  joint  ten- 
ants, but  shall  descend  to  and  be  vested  in  his  heirs  or  legal 
representatives,  in  the  same  manner  as  if  his  interest  had  been 
severed  and  ascertained.  Clay's  Dig.  169,  §  6.  Therefore,  it 
is  insisted  in  this  case  that  by  the  death  of  Taliaferro,  his  legal 
representative  became  a  necessary  party  to  this  suit  as  plain- 
tiff with  Boyd ;  because,  in  actions  of  detinue,  "  it  is  well  set- 
tled in  this  State,  that  to  recover,  the  plaintiffs  must  have  the 
entire  interest  in  the  thing  sued  for."  Price  v.  Tally,  adm'r, 
18  Ala.  25 ;  Miller  v.  Eastman,  11  Ala.  Rep.  609-14 ;  Hogan 
V.  Bell,  1  Stew.  536 ;  and  in  Knight  v.  Leek,  2  Dev.  &  Batt. 
133,  the  personal  representative  was  actually  made  a  party 
plaintiff,  and  the  judgment  which  he,  in  connection  with  the 
other  joint  owner,  obtained,  was  affirmed.  See  also  Mason  v. 
Maury,  8  For.  233;  Boyatt  v.  Kerr,  7  Ala.  Rep.  15, 16;  see 
also  Sugdeu  on  Powers. 

But  it  is  said,  here  is  a  power  coupled  with  a  trust,  and  that 
under  such  circumstances  the  power  survives,  therefore  the  es- 
tate must  also.  Let  it  be  conceded  the  power  survives,  and  it 
by  no  means  follows  that  the  estate  does. 

First,  because  they  are  separate  and  distinct,  arising  at  dif- 
ferent times  and  by  different  means.  The  estate  is  joint,  and 
created  by  the  deed,  and  it  vested  immediately  on  its  execution. 
The  power  is  joint  also,  but  did  not  arise  until  the  law  day  of 
the  deed.  The  statute  operates  on  the  estate  conveyed  by  the 
deed,  but  does  not  interfere  ■with  the  power.  And  as  both 
must  have  joined  in  this  action  while  living,  our  statute  is 
designed  to  secure  the  same  unity  in  a  suit  brought  after  the 
death  of  one.  Suppose  both  were  dead ;  in  that  event,  would 
it  be  contended  that  Boyd's  legal  representa,tive  could  recover, 
and  he  only.  The  rule  we  contend  for  is  far  more  just  and 
reasonable. 

5.  If  this  position  is  not  tenable,  we  then  insist  Boyd  should 
have  set  forth,  not  his  title,  but  the  character  in  which  he  sues ; 
lie  should  have  sued  as  survivor.  Suppose  one  who  is  executor 
or  administrator  should  bring  an  action  of  detinue  for  a  slave, 
belonging  to  the  estate  which  he  represented,  in  his  own 
name,  without  setting  forth  the  character  or  right  in  which 
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he  sued,  could  he  recover  ?  Most  unquestionably  he  could 
not.  The  outstanding  title  in  the  estate  would  defeat  him, 
and  the  only  fact  which  would  show  that  its  rights  are  vested 
in  him,  could  not  be  proven  by  him,  because  .he  has  not  sued 
in  that  character.  Thus,  in  the  case  at  bar,  this  deed  vested 
the  estate  jointl]/  in  Boyd  and  Taliaferro  ;  if,  notwithstanding 
our  statute,  by  the  death  of  the  latter  the  whole  estate  sur- 
vived to  Boyd,  then,  in  order  to  show  the  fact,  he  must  sue 
in  the  character  of  survivor. 

"Woodward  k  Belser,  contra: 

1.  The  deposition  of  Mrs.  Reese  should  not  have  been  sup- 
pressed.    Clay's  Dig.  167,  §§  12,  17. 

2.  The  deed  of  Bell  to  Boyd  and  Taliaferro,  with  the  certi- 
ficate of  the  clerk,  and  his  other  memoranda,  Avere  properly 
read  in  evidence,  and  it  was  coiisti-uctive  notice.  Herbert  v. 
Hanrick,  16  Ala.  Rep.  597;  Dubose  v.  Young,  10  ib.  369; 
Hobson  V.  Kissam,  8  ib.  357 ;  Clay's  Digest,  155,  §  23 ;  18 
Ala.  Rep.  668. 

3.  But  if  Pharr  and  Beck  and  Parsons  did  not  have  con- 
structive, they  had  oral  notice,  and  that  was  sufficient.  12 
Ala.  Rep.  Q4.Q ;  Allen  v.  RaUroad  Co.  11  ib.  438. 

4.  Boyd  could  maintain  the  action  at  law.  The  power  con- 
ferred on  him  was  one  coupled  with  an  interest,  and  it  sur- 
vives. 12  Ala.  Rep.  673 ;  Peters  v.  Beverly,  10  Peters,  533 ; 
Taylor  v.  Benham,  5  Howard,  233;  Williams  v.  Otey,  8 
Hump.  563  ;  Franklin  v.  Osgood,  14  Johnson,  553 ;  Burnett 
v.  Pratt,  22  Pick.  556. 

5.  Where  the  power  is  a  naked  one,  the  court  Avill  observe 
the  utmost  strictness  as  to  its  execution,  but  where  it  is  connected 
with  an  inierestj  they  will  construe  liherally,  that  the  interest 
may  be  protected.  Taylor  v.  Benham,  5  Howard,  233 ;  Pe- 
ters V.  Beverly,  10  Peters,  533. 

6.  Our  statute  as  to  non-survivorship  applies  to  absolute 
estates  only,  and  not  to  such  an  estate  as  Boyd  claims  in  this 
case.  Besides,  Taliaferro's  heirs  have  no  interest  in  the  mat- 
ter. He  did  not  pay  any  part  of  the  debt.  Clay's  Dig.  169, 
§  6 ;  Appleton  v.  Boyd,  7  Mass.  134. 

7.  Boyd  in  the  pleading  need  not  describe  himself  as  sur- 
vivor.   Vanderheuvel  v.  Storrs,  3  Conn.  207. 
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8.  If  the  deed  from  Bell  to  Boyd  and  Taliaferro  is  notice, 
then  the  question  of  notice  is  at  an  end,  because  all  the  par- 
ties are  bound  by  it.  The  attempt  to  fix  oral  notice  on  Parsons 
below  is  not  cumulative.  Tlie  deed  is  good  as  constructive  no- 
tice, or  it  is  not,  and  the  oral  notice  was  proper  independent  of 
it.     Allen  v.  Railroad  Co.  11  Ala.  Rep.  438. 

9.  There  is  no  question  raised  on  the  record  as  to  Watson's 
not  having  notice.  The  only  motion  was  to  exclude  evi- 
dence oral,  going  to  show  notice  to  Parsons.  The  evidence 
was  permissible.  If  any  question  had  been  raised  as  to  want  of 
notice  to  Watson  only,  the  plaintiff  then  might  have  been  bound  to 
prove  if,  but  not  otherwise. 

DARGAN,  C.  J. — This  is  an  action  of  detinue,  which  was 
commenced  by  the  plaintiff  to  recover  of  the  defendant  a  slave 
by  the  name  of  Dick.  The  plaintiff,  to  show  title  to  the  slave, 
read  in  evidence  a  deed  executed  by  B.  W.  Bell,  by  which 
several  slaves,  one  of  which  was  the  slave  in  controversy,  and 
a  tract  of  land,  were  conveyed  to  the  plaintiff  and  one  Thorn- 
ton Taliaferro  jointly,  for  the  purpose  of  securing  the  said 
plaintiff  and  Taliaferro  against  their  liability  as  endorsers  of 
a  bill  of  exchange,  which  had  been  drawn  by  Bell,  and  en- 
dorsed by  the  grantees  in  the  deed,  Boyd  and  Taliaferro. 
This  deed  gave  to  the  grantees  the  power  to  sell  the  property 
conveyed  thereby,  for  the  purpose  of  paying  said  bill  of  ex- 
change, and  indemnifying  themselves.  It  further  appeared 
that  Taliaferro  had  died  before  the  commencement  of  this 
suit.  Upon  these  facts  the  question  was  made  by  the  defend- 
ant, whether  the  plaintiff  could  bring  detinue  in  his  individual 
right  and  recover. 

The  law  is  settled,  that  in  the  action  of  detinue  the  plaintiff 
must  show  an  exclusive  legal  title  , to  the  chattel  sued  for ; 
and  should  it  appear  that  he  Avas  but  a  tenant  in  common,  or 
a  joint  tenant  with  another,  and  that  the  legal  title  was  in 
both,  then  both  must  join  in  detinue,  for  one  alone  cannot, 
under  such  circumstances,  sustain  the  suit.  Ilogan  v.  Bell 
and  wife,  1  Stew.  536;  Miller  v.  Eastman,  11  Ala.  Rep.  609; 
Price  V.  Talley's  adm'r,  18  Ala.  Kep.  21.  But  we  are  entire- 
ly satisfied  that  the  deed  from  Bell  to  the  plaintiff  and  Talia- 
ferro, connected  with  proof  of  Taliaferro's  death  before  the 
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suit  was  brought,  shows  that  the  plaintiff  has  in  himself  the 
entire  and  exclusive  legal  title  to  the  slave  in  controversy. 
Our  statute,  it  is  true,  has  done  away  with  all  joint  tenancies, 
as  known  at  the  common  law,  and  declares  that  when  two  or 
more  persons  shall  hold  an  estate,  real  or  personal,  jointly,  and 
one  joint  tenant  dies  before  severance,  his  interest  in  the  joint 
estate  shall  not  survive  to  the  remaining  joint  tenant  or  joint 
tenants,  but  shall  descend  to,  and  be  vested  in,  his  heirs  or 
other  legal  representatives,  in  the  same  manner  as  if  his  inter- 
est had  been  severed  and  ascertained  ;  Clay's  Dig.  169.  This 
act,  however,  only  applies  to  such  joint  tenants  as  hold  the 
absolute  property  in  their  own  right,  and  not  to  those  who 
hold  as  trustees  merely,  or  in  autre  droit  The  evil  that  our 
statute  intended  to  remedy  was,  to  cut  off  the  jus  accrescendi^ 
or  right  of  survivorship,  which  existed  at  the  common  law, 
and  to  give  to  the  heirs  at  law  of  joint  tenants  the  interest  of 
their  ancestors,  in  the  same  manner  as  if  they  had  held  as  ten- 
ants in  common,  and  not  as  joint  tenants.  It  was  thought 
unreasonable  that  the  death  of  one  joint  tenant  should  give 
the  entire  estate  to  the  survivor  for  his  own  use,  to  the  exclu- 
sion of  the  heirs  or  next  of  kin  of  the  deceased  tenant.  But 
when  the  tenants  hold  as  trustees  for  particular  purposes,  or 
in  cmtre  droit,  and  can  gain  no  advantage  to  themselves  by  the 
right  of  survivorship,  then  they  are  not  within  the  reason  of 
the  statute,  nor  does  the  evil  exist  whicli  it  intended  to  rem- 
edy, for  no  profit  or  benefit  Avill  result  to  the  survivor,  and 
although  he  take,  by  the  death  of  his  co-tenant,  the  entire 
legal  title,  yet  he  will  hold  it  as  trustee,  or  in  the  right  of 
another,  and  for  his  use  and  benefit.  Joint  trustees  are  not 
within  the  reason  of  the  statute,  nor  the  evil  intended  to  be 
remedied  by  it,  and  to  hold  that  their  joint  title  is  affected  by 
the  act,  could  be  productive  of  no  good ;  it  could  avoid  no 
evil,  but,  on  the  contrary,  might  often  lead  to  protracted  liti- 
gation, and  serious  injury  to  the  trust  estate.  It  is  a  well  set- 
tled principle  of  law,  that  if  a  power,  coupled  with  a  trust,  be 
given  to  two  or  more,  it  may  be  executed  by  one  who  has 
survived  the  others,  Hawkins  v.  May,  12  Ala.  Eep.  673 ; 
Taylor  v.  Benham,  5  How,  233 ;  Peters  v.  Beverly,  10  Pe- 
ters, 632 ;  Franklin  v.  Osgood,  14  John.  527.  Boyd,  there- 
fore, had  the  right  to  execute  the  trust  by  selling  the  property 
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conveyed  by  the  deed,  and  if  the  right  to  execute  the  trust 
was  exclusively  in  Boyd,  if  this  power  survived  to  him  not- 
withstanding the  statute,  it  is  clear  that  he  must  be  held  pos- 
sessed of  such  title  as  will  enable  him  to  execute  the  trust ; 
and  tliis  must  be  the  exclusive  legal  title,  for  he  alone  had  the 
power,  upon  the  death  of  Taliaferro,  to  sell  the  property.  We 
are,  therefore,  of  the  opinion  that  the  evidence  showed  that 
the  plaintiff  had  the  entire  legal  title. 

2.  It  is  again  insisted  that  the  acknowledgment  of  the  deed 
of  trust,  as  appears  from  the  clerk's  certificate,  was  not  suffi- 
cient to  authorize  its  registration  under  our  statutes,  and  con- 
sequently that  the  deed  is  void  as  against  the  defendant,  who 
claims  to  be  a  purchaser,  deriving  his  title  from  Bell,  the 
grantor  in  the  deed.  The  deed  bears  date  on  the  28th  day 
of  March,  1838,  and  the  certificate  of  acknowledgment  is  as 
follows :  "  The  State  of  Alabama,  Montgomery  County :  I, 
James  E.  Belser,  Clerk  of  the  County  Court  of  said  County, 
do  hereby  certify,  that  on  the  28th  day  of  March,  A.  D.  1838, 
the  above  named  Bushrod  W.  Bell  pei-sonally  appeared  be- 
fore me,  and  acknowledged  the  above  and  foregoing  instrument 
to  be  his  free  act  and  deed,  for  the  purix>ses  therein  expressed 
and  contained.  Given  under  my  hand  the  day  and  year 
above  written.     James  E.  Belser,  Clerk  C.  C.  M.  C." 

The  first  objection  to  this  certificate  is,  that  it  does  not  ex- 
pressly allege  that  the  grantor  executed  the  deed  on  the 
day  of  its  date.  But  this  objection  cannot  prevail ;  the  very 
same  point  was  made  in  the  case  of  Bradford  v.  Dawson,  2 
Ala.,  203 ;  and  it  was  there  decided  that  the  certificate  of  ac- 
knowledgment was  sufficient.  The  same  question  again  came 
up  in  the  case  of  Hobson  v.  Kissam,  8  Ala.,  357 ;  and  again 
in  the  case  of  Herbert  v.  llanrick,  16  Ala.,  597  ;  and  in  both 
of  these  cases,  it  was  held  not  to  be  essential  to  the  probate  of 
a  deed,  that  the  proof  or  acknowledgment  contained  in  the 
certificate  should  show  that  the  deed  was  executed  on  the 
day  it  purports  to  bear  date.  The  statute,  it  is  true,  gives  a 
form,  and  in  this  form  thus  given,  it  is  required  that  the  proof 
should  show  that  the  deed  was  executed  on  the  day  of  its  date, 
Clay's  Dig.,  153 ;  but  the  same  statute  provides  that  the  cer- 
tificate or  acknowledgment  of  a  deed  shall  be  good,  if  it  con- 
tains the  substance  of  the  form  thus  given,  whether  it  be  in 


120  ALABAMA. 


Parsons  v.  Boyd. 


the  form  or  not.  We  could  not,  therefore  hold  this  certifi- 
cate defective,  without  holding  that  it  was  matter  of  substance 
that  the  certificate  should  show  that  the  deed  was  actually 
signed  and  delivered  on  the  day  of  its  date.  But  the  mere 
date  of  a  deed  is  not  matter  of  substance,  for  it  may  be  shown 
to  have  been  executed  on  a  difierent  day  from  the  day  of  its 
date ;  it  takes  effect  from  its  delivery,  and  not  from  its  mere 
date.  Under  this  statute  and  the  decisions  to  which  we  have 
referred,  we  think  it  clear  that  the  proof  required,  before  a 
deed  should  be  admitted  to  record,  need  not  show  that  the 
instrument  was  executed  on  the  day  it  purports  to  bear  date. 
It  \&  prima  facie  sufficient  at  least,  if  the  date  of  the  deed  and 
the  date  of  the  certificate  of  probate  show  that  the  instrument 
was  recorded  within  the  time  required  by  law. 

The  next  objection  to  the  certificate  is,  that  it  does  not  use 
the  words  "  signed,  sealed  and  delivered,"  l>ut  simply  that 
the  grantor  "  acknowledged  it  to  be  his  free  act  and  deed." 
This  objection  is  also  unavailing;  the  acknowledgment  that 
the  instrument  was  the  free  act  and  deed  of  the  grantor,  is 
tantamount  to  saying  that  he  signed,  sealed  and  delivered  it. 

It  is  further  insisted  that  the  court  erred,  in  permitting  the 
endorsements  on  the  back  of  the  deed  made  by  the  clerk, 
showing  when  the  deed  was  left  with  him  for  record,  and  the 
book  in  which  it  was  recorded,  to  be  read  as  evidence.  These 
endorsements  are  as  follows:  "Rec'd  for  registration,  March 
28th,  1838.  Jas.  E.  Belser,  C.  C,  M.  C.  Eecorded  in  book 
0.,  pages  708,  709,  April  23rd,  1838,  James  E.  Belser,  C.  C  , 
M.  C."  The  act  requires  that  the  clerk  shall  give  a  receipt 
to  any  one  who  shall  leave  with  him  a  deed  to  be  recorded, 
and  further  requires  tliat  he  shall  certify  on  or  under  such 
deed  or  conveyance  the  day  of  the  month  and  year  when  he 
received  it,  and  the  name  or  number  of  the  book  and  the 
page  or  pages  in  which  it  is  recorded.  Clay's  Dig.  155,  §  23. 
The  form  of  the  certificate  required  by  this  section  of  the  act 
is  not  prescribed  by  the  statute,  and  we  are  unwilling  to  lay 
down  any  particular  form  as  indispensably  requisite.  All 
that  this  section  of  the  act  requires,  in  my  judgment,  is  thip, 
that  the  endorsements  on,  or  under  the  deed,  should  show 
when  the  deed  was  left  for  registration,  and  the  book  and 
page  in  which  it  is  recorded,  and  these  endorsements  should 
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appear  to  be  made  by  the  clerk.  When  this  is  done,  there 
is  a  substantial  compliance  with  this  section  of  the  act,  and 
nothing  more  is  necessary  to  entitle  these  endorsements  to  be 
read  as  evidence,  showing  when  the  deed  was  left  for  regis- 
tration, and  the  book  in  which  it  is  recorded. 

These  reasons  bring  us  to  the  conclusion  that  the  deed  was 
duly  registered,  according  to  the  provisions  of  our  several 
acts,  and  consequently  operated  as  constructive  notice  to  all 
subsequent  purchasers  who  derive  title  from  or  under  Bell, 
the  grantor.  Attaining  this  conclusion,  proof  of  actual  notice 
of  the  deed  to  the  defendant,  and  those  under  whom  he  claims, 
was  an  immaterial  inquiry ;  for  whether  they  had  such  ac- 
tual notice  or  not,  could  in  no  wise  affect  the  plaintiff''s  right 
to  recover.  They  were  charged  with  notice  by  operation  of 
law,  and  it  was  unnecessary  to  prove  notice  otherwise.  If,  there- 
fore, it  were  admitted  that  the  evidence  relied  on  to  prove 
notice  actually  given  was  inadmissible  for  this  purpose,  still 
it  could  not  be  such  an  error  as  would  work  a  reversal  of  the 
judgment;  for  we  have  heretofore  held,  and  upon  reasoning 
entirely  satisfactory,  that  when  no  injury  can  by  possibility 
result  to  a  party  from  the  admission  of  improper  evidence 
agdnst  him,  it  furnishes  no  ground  of  reversal.  Herbert  v. 
Hanrick,  16  Ala.  Supra.  It  is  true,  that  we  must  be  able 
clearly  to  see  that  no  inj  ury  could  have  resulted  from  the  ad- 
mission of  such  evidence,  and  if  we  cannot  clearly  and  be- 
yond doubt  see  this,  then  we  must  reverse,  for  we  would  not 
know  whether  injury  had  resulted  from  the  errror  or  not. 

In  the  case  before  us,  it  is  difficult  to  perceive  how  the 
plaintiff" 's  right  to  recover  could  be  affected,  whether  Pharr 
&  Beck,  through  whom  the  defendant  claims,  had  actual  no- 
tice or  not,  of  the  deed  of  trust  through  which  the  plaintiff* 
derives  his  title,  before  they  acquired  their  mortgage  from 
Bell;  and  we  should,  therefore,  be  inclined  to  affirm  the 
judgment,  even  if  the  deposition  of  Mrs.  Reese,  who  was  ex- 
amined to  prove  actual  notice,  ought  to  have  been  suppressed, 
for  under  the  circumstances  as  presented  by  the  record,  the 
right  of  Boyd  to  recover  appears  to  be  entirely  independent 
of  the  fact  whether  Pharr  &  Beck  had  actual  notice  or  not. 

But  as  the  ruling  of  the  court  in  refusing  to  suppress  the 
deposition  has  been  argued  on  both  sides,  and  treated  as  an 
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important  question,  we  propose  to  examine  it.  Two  objec- 
tions were  made  to  the  admission  of  this  deposition ;  first,  that 
the  affidavit  upon  which  the  commission  was  granted  does 
not  disclose  the  christian  name  of  the  witness  ;  and  secondly, 
that  the  notice  of  the  time  and  place  of  taking  the  deposition 
was  insufficient.  The  affidavit  discloses  that  she  is  a  material 
witness,  and  that  she  resides  about  twenty-one  miles  from 
Talladega  Court  House.  In  the  commission  her  christian 
name  is  given  Mrs.  Eliza  Reese,  and  the  notice  also  gives  her 
name  in  full. 

Now,  conceding  that  it  is  necessary  to  make  an  affidavit 
before  a  commission  to  examine  a  female  witness  can  be  is- 
sued, yet  we  think  this  affidavit  sufficient;  it  points  with 
sufficient  certainty  to  the  witness  intended  to  be  examined, 
and  this  is  all  that  can  be  necessary,- especially  when  we  see 
that  the  commission  and  notice  so  describes  or  identifies  the 
witness,  as  to  preclude  the  idea  that  the  defendant  could  have 
been  misled  or  injured  by  failing  to  insert  her  christian  name 
in  the  affidavit.  Nor  is  there  any  error  in  refusing  to  sup- 
press the  deposition,  on  the  ground  that  the  notice  of  the  time 
and  place  of  executing  the  commission  was  insufficient.  In 
the  case  of  Cullum  v.  Smith  &  Conklin,  5  Ala.  625,  this  court 
held  that  though  the  Circuit  Court  mighty  under  peculiar  cir- 
cumstances, suppress  a  deposition  which  was  regularly  taken, 
yet  its  refusal  to  do  so  was  the  exercise  of  a  discretion  which 
could  not  be  reviewed  by  writ  of  error.  This  authority  is 
conclusive,  to  show  that  this  objection  cannot  be  sustained. 
There  is  nothing  on  the  face  of  the  commission,  the  notice  or 
the  deposition  itself,  to  show  that  it  was  illegally  or  irregu- 
larly taken  ;  nor  does  the  evidence  introduced  upon  the  trial 
of  the  motion  in  the  slightest  degree  impugn  the  regularity 
of  the  deposition.  The  question,  therefore,  whether  it  should 
have  been  suppressed  or  not,  was  exclusively  one  of  discre- 
tion in  the  Circuit  Court,  and  cannot  be  made  the  foundation 
of  error  in  this  court. 

The  only  remaining  question  grows  out  of  the  admis- 
sion of  the  record  of  a  suit  brought  by  Boyd  against  Bell, 
to  recover  of  him  the  slaves  conveyed  by  the  deed  of 
trust.  It  appears  that  the  defendant  was  one  of  the  attorneys 
of  Bell  in  the  defence  of  that  suit,  and  the  pleas  to  the  decla- 
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ration  in  that  case  are  signed  by  the  defendant  and  Mr. 
White.  The  declaration,  too,  set  forth  the  title  of  the  plain- 
tiflf,  and  describes  substantially  the  deed  of  trust  by  which 
the  plaintiff  derives  his  title  to  the  slaves  in  controversy. 
That  this  record  is  a  circumstance,  tending  to  prove  that  the 
defendant  had  actual  notice  of  the  deed  of  trust  before  he 
purchased  the  slaves  conveyed  thereby,  we  cannot  doubt. 
We  cannot  infer  that  the  defendant  never  read  the  declara- 
tion, to  which  he  .as  an  attorney  filed  pleas ;  indeed,  the  legal 
intendment  must  be  otherwise.  It  is  possible  that  Mr.  White, 
the  defendant's  partner,  alone  read  the  declaration,  and  filed 
the  pleas  in  the  name  of  White  &  Parsons  as  attorneys ;  biit 
in  the  absence  of  proof  on  this  subject,  we  must  infer  that  the 
defendant  read  and  knew  the  contents  of  the  declaration ; 
consequently,  he  was  sufficiently  apprised  of  the  plaintiff's 
title  before  he  bought  the  slaves,  to  put  him  on  inquiry. 

We  can  see  no  eiTor  in  allowing  the  record  to  be  read  as 
evidence  for  this  purpose,  and  consequently  the  judgment 
must  be  affirmed. 


LUNDIE  vs.  COSPER. 


I.  Defendant  baviog  goods  at  A,  contracted  with  plaintiff  for  the  hauling  of  them 
to^his  house  in  Randolph  county.  Plaintiff  agreed  to  start  for  the  goods,  with 
his  wagons,  on  Sundaj',  but  tlid  not  start  until  the  following  Tuesday.  On 
arriving  at  A,  he  was  infonncd,  by  the  receiving  and  forwarding  agent,  that 
defendant's  goo<ls  had  been  sent  off  ten  days  previously,  and  th.at  he  then  had 
no  goods  at  that  place.  Plaintiff  brought  assumpsit  on  the  contract,  and  it 
was  held : 

1.  That  Uie  agent's  statement,  as  to  defendant's  goods  having  been  sent  off  ten 
days  previously,  was  inadmissible,  since  it  related  to  a  past  fact  having  no 
connection  with  the  res  gestae. 

2.  That  his  statement  that  defendant  then  had  no  goods  at  A,  was  admissible, 
as  showing  an  excuse  for  not  complying  with  the  order  of  his  principal 

3.  That  plaintiff  was  not  justified  in  foiling  to  start  on  the  stipulated  day,  by  the 
previous  removal  or  shipment  of  the  goods  of  which  he  had  no  notice ; 
and  that  a  charge  which  asserted  the  contrary  was  erroneous. 

Error  to  the  Circuit  Court  of  Randolph. 
Tried  before  the  Hon.  E.  Pickens. 
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White  k  Parsons,  for  Plaintiff  in  error. 

1.  It  is  admitted,  that  the  declarations  of  an  agent  which 
constitute  a  part  of  the  res  gestae  are  admissible ;  but  this  is 
the  case  only,  "  where  the  representation  or  statement  of  the 
agent  is  the  ultimate  fact  to  be  proved,  and  not  an  admission 
of  some  other  factJ'  See  1  Greenl.  Ev.  §113.  Here  the  fact  to 
be  proven  was,  the  failure  or  refusal  of  the  rail  road  agent  to 
deliver  the  goods  when  called  for  by  the  wagoner.  If  it  is 
conceded  this  could  be  done  by  proving  his  declarations,  it 
does  not  follow  they  are  admissible  to  show  what  took  place 
"ten  days"  before,  because  it  did  not  constitute  any  part  of 
his  present  act,  and  was  not  the  xdthnatefact  to  which  the  law 
refers.  Bank  of  Baltimore  v.  Bateman,  7  Har.  k  Johns,  104. 
An  agent  is  authorized  to  act^  but  he  has  no  authority  to  mahe 
confessions  after  he  has  acted.  See  Mogill  v.  Kauffman,  4 
Ser.  k  Rawle  317,  321.  What  was  this,  but  a  confession  by  the 
agent,  that  "he  had  sent  off  the  goods  ten  days  ago,"  instead 
of  keeping  them  for  Lundie's  "own  wagons,"  as  he  had  been 
instructed?  7  Ala.  835. 

3.  The  record  sets  out  all  the  evidence ;  and  it  is  evident 
the  performance  of  this  contract  was  to  be  commenced  on 
Sunday.  This  is  expressly  forbidden  by  our  statutes  (see 
Clay's  Digest  592  §  1,  593  §  2)  under  a  penalty.  It  is  a  well 
established  principle  of  law,  that  all  contracts  contrary  to  the 
provisions  of  any  statute  are  void.  Collins  v.  Blantern,  2  Wil- 
son 374;  Saltmarsh  v.  Tuthill,  13  Ala.  390;  10  ib.  566;  5 
ib.  467;  11  ib.  885;  9  ib.  198.  The  charge  excepted  to  is 
erroneous  therefore,  because  it  assumes  that  any  recovery  can 
be  had  under  this  contract.  It  is  void,  and  the  court  should 
have  instructed  the  jury  accordingly. 

3.  But  the  charge  is  objectionable  for  other  reasons.  The 
rail  road  agent  was  instructed  to  retain  the  goods  for  Lundie's 
"  own  wagons,"  but  he  sent  them  off,  without  his  hio^vledge  or 
consent,  ten  days  before  Cosper  reached  there.  This  was  an 
unauthorized  act,  which  Lundie  never  ratified,  yet  the  court 
tells  the  jury  that  he  is  liable,  or  assumes  that  he  is,  if  the 
goods  were  thus  sent  off,  &c.  This  was  well  calculated  to 
mislead  the  jury,  if  it  was  not  positively  erroneous,  and  there- 
fore the  cause  should  be  reversed.  Cothran  v.  Moore,  1  Ala. 
423. 


JANUARY  TERM,  1862.  126 


Ltnidie  v.  Cosper. 

4.  This  act  being  unauthorized  by  Lundie,  it  cannot  be 
said  he  has  put  it  out  of  his  own  power  to  perform  the  con- 
tract on  his  part ;  neither  has  he  violated  it  first.  The  court 
therefore  erred  again,  in  assuming  that  Lundie  is  liable  to 
Cosper,  notwithstanding  the  failure  of  the  latter  to  comply 
with  the  contract  on  his  part. 

Heflin,  contra; 

The  consignment  of  the  goods  of  plaintiff  in  error  to  the 
agent  of  the  transportation  department  of  the  Georgia  Rail 
Road  Company  at  Atlanta,  constituted  him  the  agent  of 
Lundie,  especially  in  connection  with  the  contract  with  Cos- 
per, as  shown  by  the  bill  of  exceptions ;  such  an  agency  is  not 
diflferent  from  any  other  agency.     Story  on  Bailment,  §  444. 

The  refusal  of  the  agent  to  deliver  the  goods  to  Cosper,  was 
an  act,  and  his  declaration,  at  the  time  of  his  failure  or  refusal 
to  deliver  the  goods,  was  part  of  the  res  gestae ;  his  acts  and 
declarations,  concerning  business  within  the  scope  of  his  agen- 
cy, are  admissible  in  evidence  against  his  principal.  Story 
on  Agency,  §  134,  135,  136,  137 ;    1  Greenl.  Ev.  §  113,  114. 

The  decision  of  the  Circuit  Court  was  correct,  even  had  the 
plaintiff's  affidavit  not  been  filed;  but  the  filing  of  the  affidavit 
prevented  the  operation  of  the  statute  of  1807.  Clay's  Digest, 
page  325,  §  75.  The  decisions  under  this  statute  have  not 
been  uniform.  Howard  v.  Wear,  Minor  Rep.  84 ;  Curtis  v. 
Gary,  118 ;  Carter  v.  Dade,  1  S.  Rep.  18.  But  none  of  them 
decide  that  the  plaintiff  shall  be  nonsuited,  when  the  affidavit 
required  by  the  statute  is  made,  which  was  done  in  this  case. 

CHILTON,  J. — This  was  an  action  of  assumpsit,  brought 
by  Cosper  against  Lundie,  to  recover  upon  a  contract,  by 
which  Cosper  undertook  to  haul  from  Atlanta,  Georgia,  five 
thousand  five  hundred  pounds  of  goods,  wares  and  merchan- 
dize, to  the  store  of  Lundie,  in  Randolph  county,  at  the  price 
of  one  dollar  per  hundred  pounds.  There  was  a  verdict  and 
judgment  for  the  plaintiff  in  the  court  below. 

It  appears  from  the  bill  of  exceptions,  that  there  was  evi- 
dence conducing  to  prove  that  Lundie,  having  goods,  «fec.,  at 
Atlanta,  employed  Cosper  to  haul  the  same  at  one  dollar  per 
one  hundred  pounds,  and  that  one  of  the  terms  of  the  con- 
tract was,  that  the  latter  should  start  with  his  wagons  for  the 
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goods  on  Sunday  after  tlie  contract  was  made,  but  tliat  lie 
failed  to  start  either  on  that  day  or  the  succeeding  day ;  that 
he,  however,  started  on  the  Tuesday  following,  and  when  he 
arrived  at  Atlanta  was  informed  by  the  receiving  and  for- 
warding agent  at  that  place,  that  Lundie  had  no  goods  there, 
and  that  they  had  been  forwarded  to  him  ten  days  previous 
to  that  time.  This  appears  to  have  been  done  contrary  to 
the  instructions  of  Lundie,  and  on  the  agent's  own  respon- 
sibility. 

What  the  agent  said,  as  to  the  goods  having  been  shipped 
ten  days  before  they  were  called  for  by  Cosper,  was  objected 
to  by  the  plaintiff  in  error,  but  allowed  by  the  court. 

The  jury  were  instructed,  that  if  Cosper  agreed  to  start  on 
a  particular  day,  and  did  not  do  it,  but  did  start  on  a  day 
subsequent,  and  that  if  the  goods  had  been  sent  off  by  the 
agent,  so  that  the  plaintiff  could  not  have  obtained  them  by 
starting  at  the  time  agreed  on,  the  defendant  would  be  liable 
to  the  plaintiff  for  such  damages  as  he  had  sustained  by  not 
obtaining  the  goods  to  haul,  &c. 

We  are  of  opinion  that  the  court  mistook  the  law,  both 
in  the  admission  of  the  declaration  of  the  agent,  or  ware- 
house man,  that  the  goods  had  been  shipped  ten  days  before, 
and  in  the  charge  given  to  the  jury. 

The  agent's  admission,  or  declaration,  related  to  a  past  fact, 
with  which  it  had  no  connection,  was  not  made  in  pursuance 
of  any  authority  from  the  constituent,  nor  connected  with 
any  authorized  act  as  explanatory  of  it,  so  as  to  constitute 
part  of  the  res  gestae.  1  Greenl.  Ev.  §  113 ;  Williams  v. 
Hackelford,  16  Ala.  Rep.  318 ;  24  Eng.  C.  L.  Rep.  112 ;  5  ib. 
454 ;  17  ib.  133 ;  24  ib.  353 ;  28  ib.  273.  In  this  case,  the 
agent's  reply  to  the  party  presenting  the  order  for  the  goods, 
that  there  were  none  there  belonging  to  Lundie,  was  admis- 
sible ;  for  that  was  a  part  of  the  transaction,  and  necessary  in 
order  to  show  his  failure  to  comply  with  the  order  of  the 
principal;  but  that  portion  of  his  declarations,  relating  to  a 
transaction  which  had  taken  place  ten  days  before,  is  not  evi- 
dence to  prove  the  past  fact  to  which  they  relate.  They 
constitute  hearsay  evidence  merely,  and  as  such,  were  im- 
properly received  by  the  court  below. 

The  charge  of  the  court  cannot  be  supported,  because  it 
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assumes  that  the  plaintiff  bcL -w  was  justified  in  violating  his 
contract  to  start  on  a  particular  day,  by  reason  of  the  remo- 
val, or  previous  shipment,  of  the  goods  of  Lundie,  when  it 
appears  that  he  was  not  informed  of  such  shipment,  and 
could  not,  therefore,  have  made  it  the  ground  of  his  non- 
compliance, and  when,  if  he  had  started  Avith  his  wagons  on 
the  day  agreed  upon,  wm  constat^  Lundie  might  have  pro- 
cured freight.  As  we  understand  the  contract,  Lundie  was 
to  furnish  five  thousand  five  hundred  pounds  freight,  to  be 
hauled  by  the  plaintiff  from  Atlanta  to  defendant's  house,  in 
Randolph  county,  and  this  freight  was  to  consist  of  goods, 
wares  and  merchandize.  Lundie  was  not  bound  to  furnish 
the  goods  which  he  had  bought  at  Charleston,  or  any  other 
designated  goods  which  Cosper  was  to  freight,  but  he  could 
have  purchased  them  on  the  day  of  the  arrival  of  the  wagons, 
and  had  them  ready  for  shipment,  and  thus  have  complied 
with  his  contract.  So  that  it  is  clear,  the  previous  shipment 
of  the  goods,  even  had  the  fact  been  known  to  Cosper,  would 
not  have  justified  a  violation,  on  his  part,  of  the  contract. 
We  cannot  judicially  know  that  Lundie  would  not  have  had 
the  amount  of  freight  agreed  on  at  Atlanta,  had  Cosper 
started  on  the  day  he  agreed  to  start  for  it ;  and  if  the  con- 
tract was,  as  the  charge  assumes,  and  as  the  evidence  con- 
duced to  prove,  that  Cosper  was  to  start  for  it  on  Sunday,  and 
he  refused  to  start  until  Tuesday,  he  was  the  first  to  violate 
the  contract,  and  this  justified  Lundie  in  abandoning  it  on  his 
part.  See  Greene  v.  Linton,  7  Por.  133 ;  Martin  v.  Chap- 
man, 6  Por.  3-M ;  Davis  v.  Wade,  4  Ala.  Rep.  208 ;  Pharr  & 
Beck  V.  Batchelor,  3  Ala.  Rep.  237. 

These  views  are  suflficient  to  guide  the  primary  court  in 
the  future  progress  of  the  cause,  and  show  that  the  judgment 
must  be  reversed  and  the  cause  remanded. 


128  ALABAMA. 


Gk)wen  «fe  Co.  et  aL  v.  Jones. 


GOWEN  &  CO.  ET  AL.  vs.  JONES. 

1.  When  the  defendant  contests  only  a  part  of  the  plaintiff's  demand,  and  asks  a 
continuance  of  the  cause,  the  court  may  require  a  confession  of  judgment  for 
the  sum  admitted  to  be  due,  and  grant  a  continuance  as  to  the  residue. 

2.  If  execution  issues  for  the  amount  of  the  judgment  confessed,  and  it  is  satis- 
fied by  the  defendant,  he  cannot  move  to  strike  the  case  from  the  docket,  nor 
take  advantage  of  the  payment  by  pleading  a  former  recoveiy  puis  darrein 
continuance. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  Kobert  Dougherty. 

Joues  sued  Gowen  &  Co,  and  another,  in  the  Circuit  Court 
on  a  bill  of  exchange.  The  action  was  assumpsit,  and  the 
bill  on  which  it  was  founded  was  drawn  by  Gowen  &  Co.  and 
McRea  on  Mauldin  &  Terrill,  for  one  thousand  dollars.  No 
pleas  appear  in  the  record  until  the  fall  term  of  said  court, 
1850. 

At  the  fall  term,  1849,  the  record  shows  that  the  defendants 
confessed  judgment  for  eight  hundred  and  fifty  dollars,  "part 
of  the  amount  in  controversy  between  the  parties,"  and  the 
cause  was  continued  for  the  balance. 

At  the  fall  term,  1850,  as  appears  by  the  bill  of  exceptions, 
the  defendants  moved  to  strike  the  case  from  the  docket, 
and  to  support  the  motion,  showed  that  at  the  fall  term,  1849, 
the  defendants  moved  the  court  for  a  continuance,  on  the 
ground  of  usury  to  the  extent  of  one  hundred  and  fifty  dol- 
lars, and  in  order  to  get  a  continuance,  were  required  to 
confess  a  judgment  for  the  sum  of  eight  hundred  and  fifty 
dollars,  part  of  the  demand  sued  for,  and  the  entry  is  copied 
in  the  bill  of  exceptions ;  and  it  was  proved  that  execution 
had  issued  on  said  judgment,  and  the  money  had  been  paid 
thereon  by  the  defendants,  within  six  months  after  the  rendi- 
tion of  said  judgment.  The  motion  was  overruled,  and  the 
defendants  excepted. 

On  the  trial,  the  defendants  proved  the  same  facts,  under  a 
plea  of  former  recovery,  pleaded  ^wi^  darrein  continuance,  and 
asked  the  court  to  charge  the  jury,  that  no  further  recovery 
could  be  had,  if  the  jury  were  satisfied  of  the  existence  of 
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the  fact  proved.  The  court  refused  the  charge,  and  the 
defendants  excepted. 

The  defendants  then  asked  the  court  to  charge  the  jury,  that 
if  they  found  the  facts  a.s  above  set  forth,  the  plaintiif  could 
recover  no  further  damages ;  which  was  also  refused,  and 
defendants  excepted. 

The  denial  of  the  motion,  and  the  refusal  to  charge  as 
requested,  are  here  assigned  for  error. 

Watts,  Judge  &  Jackson,  for  plaintiffs  in  error. 
Whatley,  contra. 

LIGON,  J. — Under  the  view  taken  of  this  case  by  a  ma- 
jority of  the  court,  it  will  be  needless  to  examine  whether  the 
question  involved  was  rightly  raised  in  the  court  below,  by 
motion  to  strike  the  case  from  the  docket,  or  under  the  plea 
of  the  former  recovery,  as  they  hold  it  could  not  avail  the 
plaintiffs  in  error  in  either  form. 

The  case  of  Henderson  v.  Henry,  6  Ala.  Rep.  361,  is  con- 
sidered as  having  settled  the  practice  in  this  State,  as  it  was 
ruled  in  the  court  below ;  and  doubtless,  under  the  authority 
of  that  case,  a  practice,  which,  at  the  time  of  that  decision, 
was  only  partially  indulged,  has  now  become  general,  and 
great  mischief  might  result  from  changing  it. 

I  must  confess,  however,  that  I  have  looked  in  vain  for  a 
precedent,  or  an  authority,  to  sustain  it,  and  I  have  but  little 
favor  for  a  judgment  confessed  to  procure  a  continuance  of 
part  of  the  cause,  or  the  imposition  of  such  terms,  by  the 
courts  at  nisiprius,  as  conditions  for  their  favors. 

I  regard  the  able  arguments  of  the  Chief  Justice  and  Mr. 
Justice  Parsons,  against  this  practice,  in  the  case  of  Edwards 
V.  Lewis,  18  Ala.  Rep.  494,  as  unanswerable,  and  as  leading 
to  the  only  correct  legal  conclusion  on  the  subject.  But  as  a 
majority  of  my  brethren  hold  the  contrary,  and  think  the 
court  below  had  the  power  to  require  a  confession  of  judg- 
ment, as  to  part  of  the  demands  due  on,  and  to  continue  the 
case  as  to  the  remainder,  the  judgment  of  the  Circuit  Court 
must  be  affirmed. 
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MATTHEWS  vs.  EOBINSOK 

1.  Defendant  sold  and  delivered  to  plaintiff  a  slave,  in  consideration  that  pbuntiff 
would  pay  all  the  debts  then  owing  by  defendant.  Plaintiff  afterwards  com- 
menced suit  by  attachment  against  C,  to  whom,  at  the  time  of  the  sale,  defend- 
ant was  indebted  in  the  amount  of  a  decree  previously  rendered  against  him 
in  the  Court  of  Probate  in  favor  of  C,  and  defendant  was  summoned  as  gar- 
nishee, and  suffered  judgment  to  be  rendered  against  him.  on  which  execution 
was  afterwards  issued-    It  was  held. 

That  the  execution  could  not  be  set  aside,  and  satisfaction  of  the  judgment  be 
entered,  on  proof  of  this  agreement. 

Error  to  the  Circuit  Court  of  Wilcx)x. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  was  an  appeal,  from  the  refusal  of  a  justice  of  the 
peace  to  quash  an  execution,  issued  on  a  judgment  rendered 
by  him  in  favor  of  Robinson  against  Matthews,  as  garnishee 
of  one  Commander.  The  motion  to  quash  was  predicated  on 
the  ground,  that  the  judgment  had  been  satisfied  before  the 
issuance  of  the  execution.  In  support  of  the  motion  it  was 
proved,  that  Matthews  had  sold  and  delivered  to  Robinson  a 
slave,  in  consideration  that  he  should  pay  all  of  his  (Mat- 
thews') debts;  that  Matthews  was  at  that  time  owing  a  de- 
cree to  one  Commander,  which  had  been  previously  rendered 
against  him  in  the  Court  of  Probate ;  that  Robinson  after- 
wards commenced  suit  by  attachment  against  Commander, 
and  Matthews  was  summoned  as  garnishee ;  that  before  judg- 
ment was  rendered  against  Matthews  as  garnishee,  it  was  un- 
derstood between  him  and  Robinson,  that  he  should  allow 
judgment  to  be  rendered  against  him,  so  that  Robinson  might 
not  be  compelled  to  pay  the  entire  decree  which  Commander 
had  previously  obtained  against  Matthews,  but  might  retain 
part  of  the  amount  in  his  own  hands ;  that  Matthews  an- 
swered, admitting  an  indebtedness,  and  a  judgment  was  ac- 
cordingly rendered  against  him  for  the  amount.  An  issue 
being  submitted  to  the  jury,  the  court  charged  them  that, 
although  Robinson,  under  his  contract,  might  be  bound  to 
pay  the  decree  against  Matthews  in  the  Court  of  Probate, 
yet  if  Matthews  had  allowed  judgment  to  be  rendered  against 
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hiin  as  garnishee,  with  the  understanding  above  stated,  they 
must  find  the  issue  in  favor  of  the  plaintiff  in  execution. 

A.  P.  Bagby,  for  plaintiff  in  error. 
.  Jenkins,  contra. 

GOLDTHWAITE,  J.— There  was  no  error  in  the  charge. 
If  the  agreement  by  the  defendant  in  error,  to  pay  all  the 
debts  of  Matthews,  could  have  been  set  up  by  the  plaintiff  in 
error,  to  protect  himself  against  the  rendition  of  the  judg- 
ment against  him  as  garnishee,  he  did  not  insist  upon  it,  but 
allowed  judgment  to  go  against  him.  This  judgment,  so  far 
as  this  motion  is  concerned,  is  conclusive.  The  summary 
remedy  substituted  by  our  practice  in  the  place  of  the  audita 
querela  cannot  go  behind  it.  Burt  v.  Hughes,  11  Ala.  Rep. 
571. 

The  judgment  must  be  aflirmed. 


WILKERSON,  Admr.  vs.  VINSON. 

1.  The  Court  of  Probate  has  not  jurisdiction  to  compel  an  administrator  to  con- 
vey his  intestate's  interest  in  certain  lands,  which  were  sold  by  a  firm  in  which 
the  intestate  was  a  partner,  unless  the  intestate  had  entered  into  ''bond  or 
obligation  to  make  title  thereto." 

Error  to  the  Court  of  Probate  of  Russell. 

A  petition  was  filed  in  the  Probate  Court  of  Russell  by 
Vinson  against  Wilkerson,  administrator  of  Daniel  McDou- 
gall,  deceased,  setting  forth  that  a  certain  half  section  of  land, 
situated  in  Russell,  had  been  previously  sold  to  the  firm  of 
James  C.  Watson  &  Co.  by  Tulse  Tohola,  and  that  the  con- 
tract of  sale  had  been  approved  by  the  President  of  the 
United  States ;  that  petitioner  afterwards  purchased  these 
lands  from  James  C.  Watson  &  Co.,  and  that  the  purchase 
money  had  been  paid  to  Daniel  McDougall,  who  was  one 
of  the  firm  or  company  of  James  C.  Watson  &  Co. ;  that  after 
such  purchase  and  payment,  McDougall  departed  this  life, 
without  having  made  to  the  petitioner  title  to  the  land,  or 
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transferred  the  approved,  contract^  as  it  was  alleged  was  the 
agreement,  that  a  patent  might  issue  to  the  petitioner ;  that 
Alex.  J.  Robinson  and  James  C.  Watson  were  the  other 
partners ;  that  James  C.  Watson  was  dead,  and  his  executor, 
John  H.  Watson,  had  transferred  his  interest  to  the  petition- 
er, and  that  the  other  partner,  Alex.  J.  Robinson,  had  also 
transferred  his  interest ;  and  upon  this  state  of  facts  the  peti- 
tioner prays  the  Probate  Court,  to  grant  an  order  compelling 
the  said  Wilkerson,  administrator  of  McDougall,  to  transfer 
to  him  the  approved  contract  aforesaid,  with  a  request  that  a 
patent  may  issue  to  the  petitioner. 

The  petition  was  demurrred  to,  and  the  court  overruled 
demurrer ;  and  at  the  hearing,  the  facts  of  the  petition  being 
established  by  proof,  the  Probate  Court  granted  such  an  order 
as  that  prayed  for. 

The  overruling  the  demurrer  and  the  decree  of  the  court 
are  assigned  for  error. 

Gr.  D.  Hooper,  for  plaintiff  in  error. 
Belser,  contra. 

PHELAN,  J. — The  jurisdiction  of  the  Probate  Court,  "to 
compel  an  executor  or  administrator  to  make  titles,"  upon 
petition  filed  in  that  court,  is  limited  by  the  words  of  the 
statute  (Clay's  Dig.  157,  §  38)  to  cases  were  persons  owning 
lands  sold  them,  and  entered  into  "bond  or  obligation  to 
make  titles  thereto,"  and  died  without  making  titles.  In 
such  a  case,  the  executor  or  administrator  can  be  compelled  to 
make  titles  agreeabl}'  to  the  "  bond  or  obligation  given  by 
the  decedent." 

It  would  be  extending  the  jurisdiction  thus  conferred  en- 
tirely beyond  its  proper  limits,  to  hold  that  under  this  statute 
the  Probate  Court  is  competent  to  act  in  such  a  case  as  that 
presented  by  the  record.  Here  there  was  no  "  bond  or  obli- 
gation to  make  titles,"  nor  even  a  written  agreement  to  make 
a  transfer  of  the  "  approved  contract "  on  the  part  of  McDou- 
gall, the  decedent,  to  the  petitioner.  See  Griggs  v.  Woodruff, 
14  Ala.  9. 

The  court  was  without  jurisdiction  in  the  case  ;  its  decree 
is  reversed,  and  it  is  not  necessary  to  remand. 


JANUARY  TERM,  1862.  188 


King  dc  Co.  T.  HilL 


KING  &  CO.  vs.  HILL. 

1.  A  eettui  que  tru»t  of  personal  property  cannot  interpose  a  claim  under  our 
statute  to  try  the  right  of  property. 

Error  tx)  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon,  George  D.  Shortriage. 

An  execution  in  favor  of  the  plaintiffs  in  error  was  levied 
on  certain  slaves  as  the  property  of  James  W.  Hill,  the  de- 
fendant in  execution.  A  claim  was  interposed  by  the  said 
James  AV.  Hill  in  the  name  of  his  infant  daughter,  Mary 
Hill,  and  as  her  next  friend,  and  bond  given  to  try  the  right 
of  property  agreeably  to  the  statute.  '  On  the  trial  of  the 
claim  suit  the  claimant  introduced  two  deeds  as  evidence, 
each  of  which  conveyed  a  part  of  the  negroes  in  controversy 
to  the  said  James  W.  Hill,  as  trustee,  for  the  sole  and  separate 
use  and  benefit  of  his  said  infant  daughter,  Mary  Hill.  One 
of  these  deeds  directs  the  trustee  "  to  take  charge  of,  hire, 
manage,  control  and  direct "  the  slaves  conveyed  by  it,  "  in 
that  way  which  the  trustee  may  deem  most  beneficial  for  his 
said  daughter,"  The  other  provides  that  the  trustee  "shall 
take  possession  of  the  said  slaves,  and  apply  all  profits  arising 
from  them  and  their  future  increase  to  the  exclusive  use,  benefit 
and  support  of  the  said  Mary  Hill."  The  plaintiffs  objected 
to  the  admission  of  each  one  of  these  deeds,  but  their  objec- 
tion was  overruled,  and  they  excepted.  The  plaintiffs  asked 
the  court  to  charge  the  jury  "that  said  deeds,  if  valid,  con- 
veyed the  legal  title  to  the  slaves  in  controversy  to  the  said 
James  W.  Hill,  in  whose  name  alone  the  claim  to  said  slaves 
could  be  made  or  sustained ;  and  that  upon  said  evidence  the 
jury  could  not  find  the  issue  for  the  claimant,"  This  charge 
the  court  refused  to  give,  but  charged  the  jury  "  that  the 
beneficial  interest  being  in  Mary  Hill,  they  might  find  for  the 
claimant,"  to  which  plaintiflfe  excepted. 

The  admission  of  the  deeds,  the  refusal  to  charge  as  re- 
quested, and  the  charge  given  are  assigned  for  error. 

C.  C.  Clay,  Jr.,  for  plaintiffs  in  error. 

1.  The  deeds  from  Williamson  and  Thompson  conveyed 
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the  legal  title  in  the  slaves  to  James  W.  Hill,  the  trustee. 
He  was  to  take  possession  and  keep  it,  at  least  during  Mary's 
life.  Consequently  the  deeds  did  not  show  such  title  in  the 
claimant  as  made  them  admissible  evidence  under  the  issue. 
The  proof  must  correspond  with  the  allegations  of  the  plead- 
ings. The  claimant  alleged  substantially  that  the  property 
was  hers:  while  the  deeds  showed  that  it  was  James  W. 
Hill's.  In  regard  to  trust  property,  the  legal  title  is  in  the 
trustee,  who  may,  at  law,  recover  the  property  from  the  cestui 
que  trust.  The  cestui  que  trust  cannot  sue  at  law. — Gunn, 
Trustee  v.  Barrow,  17  Ala.  Rep.  743 ;  Marriott  «&  Hardesty 
V.  Givens,  8  ib.  694 ;  Bissell  &  Carville  v.  Lindsay  et  al.  9  ib. 
162 ;  14  Conn.  445    ;  8  Leigh,  604. 

Where  property  is  conveyed  in  trust  for  others,  the  trustee 
is  regarded  at  law  as  the  legatee,  and  the  cestuis  que  trust  are 
not  necessary  parties  to  a  settlement  of  the  administration. — 
Gaunt  &  Wife  v.  Tucker's  Ex'rs,  18  Ala.  Rep.  27. 

2.  In  a  claim  suit  the  claimant  cannot  show  an  outstanding 
title  in  a  stranger  to  defeat  the  execution. — Foster  v.  Smith, 
16  Ala.  Rep.  192 ;  Frow  v.  Downman,  11  ib.  880 ;  McGrew 
V.  Hart,  1  Porter,  175. 

D.  C.  Humphreys,  contra: 

The  deeds  were  properly  admitted  in  evidence,  their  exe- 
cution having  been  duly  proven.  Under  them  Mary  Hill 
has  a  present  right  of  present  enjoyment.  The  right  of  pro- 
perty is  in  her  by  the  terms  and  provisions  of  the  deeds,  for 
she  is  entitled  to  the  sole  use  of  the  hires  and  profits  of  the 
slaves,  and  this  use  and  benefit  draws  the  right  of  possession, 
which  right  of  possession  gives  the  right  of  property. — Cook 
&  Kennerly  v.  Smith,  12  Ala.  Rep.  42. 

In  Strode  et  al.  v.  Clarke,  12  Ala.  Rep.  621,  the  trial  of  the 
right  of  property  was  in  the  name  of  the  infant  by  prochdn 
ami.  In  McGrew  v.  Hart,  1  Porter,  175,  the  property  be- 
longed jointly  to  the  claimant  and  another,  and  it  was  deter- 
mined that  when  the  claimant  possesses  an  immediate  inter- 
est in  the  property,  this  would  authorize  the  interposition  of 
his  claim  to  show  that  defendant  in  execution  had  none. 

In  Graham  v.  Lockhart,  8  Ala.  Rep.  9,  it  was  held  that  the 
bond,  required  in  a  claim  for  a  trial  of  the  right  of  property, 
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may  be  given  by  one  beneficially  interested  in  the  property. 
The  fact  that  there  is  a  trustee  named  in  the  deeds,  will  not 
prevent  the  beneficiary,  who  has  the  sole  right  to  the  use,  en- 
joyment and  benefit  of  the  property,  from  availing  herself  of 
the  provisions  of  the  act,  which  was  designed  and  intended 
for  the  speedy  re-possession  of  property  taken  from  its  right- 
ful owner.  Suppose  the  trustee  unwilling  or  unable  to  give 
bond  for  the  trial  of  the  right  of  property,  surely  the  infant 
is  not  to  be  driven  to  the  tedioas  and  expensive  remedy  of  a 
suit  in  equity. 

DARGAN,  C.  J. — The  sole  question  presented  by  the  bill 
of  exceptions  is  this :  can  the  cestui  que  tnist  of  personal  pro- 
perty interpose  a  claim  under  our  statute  to  try  the  right  of 
property  ?  I  am  fully  satisfied  that  he  can  not.  A  court  of 
law  can  look  alone  to  the  legal  title — it  cannot  take  cogni- 
zance of  a  trust ;  and  looking  alone  to  the  legal  title  in  the 
case  before  us,  we  find  it  in  James  W.  Hill — not  in  the  claim- 
ant ;  therefore  her  claim  cannot  prevail. 

It  has  however  been  contended,  that  the  previous  decisions 
of  this  court  warrant  the  ruling  of  the  Circuit  Court,  and  we 
are  referred  particularly  to  the  case  of  Carleton  &  Co.  v. 
Banks,  7  Ala.  Rep.  32.  But  upon  an  examination  of  that 
case  it  will  be  found,  that  the  slaves  were  conveyed  to  a  trus- 
tee, with  directions  in  the  deed,  to  permit  the  beneficiary  to 
have  and  retain  the  possession  of  them  during  her  natural 
life,  and  to  have  and  enjoy  the  profits  thereof;  and  in  pursu- 
ance of  this  deed,  it  appears  that  the  slaves  had  actually  come 
into  the  possession  of  the  beneficiary  and  her  husband,  before 
they  were  levied  on,  and  the  claim  was  put  in  by  the  trustee. 
The  court  held  that  the  deed  did  not  create  a  separate  estate 
in  the  wife,  and  that  as  the  slaves  were  in  the  actual  possession 
of  tlie  husband^  they  were  liable  at  law  for  his  debts.  This  is 
the  substance  of  the  whole  case,  and  T  fully  agree  with  the 
court  in  the  conclusion  to  which  they  came ;  though  I  ad- 
mit that  there  is  language  used  in  the  opinion  delivered  in 
that  case,  which,  if  not  confined  to  the  facts  of  it,  would  seem 
to  hold  doctrine  which  I  could  not  sanction. 

In  the  case  before  us  however,  the  record  expressly  informs 
us  that  James  W.  Hill,  the  trustee,  was  in  possession  of  the 
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slaves  at  the  time  of  the  levy,  and  neither  of  the  deeds  di- 
rects him  to  deliver  the  slaves  to  the  claimant,  or  to  permit 
her  to  have  the  possession  of  them.  Under  these  circum- 
stances, if  we  were  to  hold  that  Mary  Hill,  the  claimant,  had 
the  legal  title,  we  should  break  down  the  title  of  the  trustee 
before  the  trust  was  executed.  This  no  court  can  do,  with- 
out a  total  disregard  of  the  well  settled  rules  of  law. 

I  have  examined  all  our  decisions — I  do  not  think  any  of 
them  have  escaped  my  search — and  I  have  found  none  that 
countenance  the  idea  that  a  cestui  que  trust  can  interpose  a 
claim  to  property,  and  try  the  right  at  law,  in  his  own  name  ; 
but  on  the  contrary,  they  seem  to  indicate  the  settled  opinion 
of  the  court,  that  the  claimant  must  show  in  himself  a  legal, 
and  not  a  mere  equitable  title.  In  the  case  of  Eobinson  & 
Caldwell  v.  Mauldin,  11  Ala.  Rep.  477,  it  was  said,  that 
"  when  a  trustee  refused  to  make  the  affidavit,  and  take  the 
steps  necessary  to  the  trial  of  the  right  of  property,  tho  cestui 
que,  trust  may  resort  to  equity  to  enforce  the  trust  and  protect 
his  rights.  And  it  it  is  well  settled,  that  a  mortgagee  or  trus- 
tee in  a  deed  to  secure  debts,  who  has  not  the  actual  posses- 
sion of  the  property,  cannot  interpose  a  claim  hefore  the  lavj 
day  of  the  deed^  to  try  the  right  of  property  at  law ;  and  if  the 
property  be  levied  on  ivhilst  in  the  possession  of  the  grantor, 
and  before  the  deed  is  perfected,  the  mortgagee  or  trustee 
must  resort  to  a  court  of  equity  to  protect  his  rights ;"  thus 
showing  clearly,  to  my  mind,  that  this  court  has  never  coun- 
tenanced the  doctrine,  that  one  who  has  an  equitable  title 
alone  can  interpose  a  claim  in  his  own  name,  and  succeed  by 
showing  a  legal  title  in  another  for  his  use. 

It  is  better  to  hold  on  to  the  plain  landmarks  that  sepai'ate 
the  jurisdiction  of  a  court  of  law  from  that  of  a  court  of 
equity,  than  to  overstep  them  to  reach  the  justice  of  particu- 
lar case ;  and  we  must  hold  that  the  court  erred,  as  well  in 
refusing  the  instruction  prayed,  as  in  the  charge  that  was 
given. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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McLEMORE  vs.  MABSON,  kt  al. 

1.  An  outstanding  title  to  clower  it  such  an  incumbrance  on  liuul  as  will  authorize 
n  purchiiscr,  who  has  contractwi  for  a  good  and  lawful  title,  to  retusc  to  per- 
form im  executory  contract  for  its  purchase. 

2.  If  the  vendee  has  received  a  deed,  and  its  covenants  ur«  broken  by  the  existr 
ence  ol  an  outstanding  incumbrance,  it  is  competent  for  a  court  of  equity, 
when  the  vendor  is  insolvent,  to  rcsti-ain  the  collection  of  so  much  of  the  pur- 
chase money  as  will  com|)cnsatc  for  the  injuries  resulting  from  the  breach,  or 
to  order  it  to  be  appropriated  to  the  extinguishment  of  the  incumbrance. 

3.  But  when  the  vendee  has  received  a  deed  with  covenants,  and  has  executed  a 
mortgage  on  tlic  land  to  secure  the  payment  of  the  purchase  money,  he  cannot 
resist  a  foreclosure  of  the  mortgage  in  equity,  by  setting  up  in  his  answer  that 
the  vendor  Iws  broken  the  covenant  in  his  deed,  it  not  being  shown  that  the 
vendor  is  unable  to  respond  to  the  damages  occasioned  by  the  breach. 

Ekkok  to  the  Chancery  Court  at  Montgomery. 
Tried  before  the  Hon.  J.  W.  Lesesne. 

Bill  by  the  defendants  in  error  against  McLemore,  to  fore- 
close a  mortgage  given  by  him  on  certain  lands,  which  he 
had  purchased  of  the  complainants,  and  for  which  he  had  re- 
ceived their  deed  with  covenants  of  warranty ;  the  mortgage 
being  a  security  for  the  purchase  money.  McLemore  by  his 
answer  insists  that  the  land  is  incumbered  by  the  dower  of  the 
wife  of  the  complainant's  father,  who  was  the  former  owner, 
and  that  previous  to  the  sale  to  him,  one  of  the  complainants 
had  witnessed  a  deed  made  by  a  subsequent  husband  of  Mrs, 
Mabson,  (the  elder  Mabson  having  died)  by  which  such  hus- 
band purported  to  convey  to  one  Houghton  the  said  dower 
interest.  It  does  not  appear  that  the  dower  had  ever  been 
assigned,  or  that  any  one  had  actual  possession  of  the  land. 
McLemore  contended  for  an  abatement  of  the  purchase 
money,  on  account  of  this  incumbrance ;  but  the  chancellor 
refused  to  go  into  the  inquiry,  and  decreed  a  foreclosure,  di- 
recting the  mortgage  debt  to  be  ascertained,  without  regard 
to  the  alleged  incumbrance. 

J.  &  J.  Williams,  for  the  plaintiff  in  error. 
1.  Dower  is  such  an  incumbrance  on  land  as  will  authorize 
a  purchaser  who  has  contracted  for  a  good  and  lawful  title,  to 
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refuse  to  perform  the  contract.     Parks  v.  Brooks,  16  Ala. 
Rep.  529,  and  the  authorities  there  referred  to. 

2.  The  chancellor  erred,  in  refusing  to  allow  the  defendant 
below  to  set  off  the  value  of  the  dower  of  Mrs.  Pitts ;  inas- 
much as  upon  a  decree  to  account  both  parties  are  equally 
actors,  2  Story's  Eq.  Jur.  §  1433,  p.  815  ;  and  this  especially, 
because  in  this  case  the  deed  of  conveyance  had  already 
been  executed,  and  a  large  portion  of  the  purchase  money 
paid  before  the  defective  title  was  discovered;  and  there 
being  a  connection  between  the  demands  of  the  parties,  equity 
acts  upon  it,  and  allows  a  set  off)  2  Story's  Eq,  PI.  §  1434, 
page  658 ;  and  to  prevent  multiplicity  of  suits ;  and  vendee 
has  the  right  to  pay  off  and  discharge  incumbrances,  and  to 
set  them  off. 

3.  The  value  of  the  dower  estate  is  a  proper  subject  of  set 
off  in  this  case,  because  of  mutual  credit  between  these  parties, 
and  vide  Beaseley  v.  Archy,  2  Schoal  k  Lefroy,  403,  n, ; 
2  Story's  Eq.  Jur.  from  §  1434  to  §  1436,  inclusive,  3d 
ed. ;  and  where  the  offset  grows  out  of  the  same  transaction, 
equity  will  give  relief  See  4  J.  J.  Marshall,  190,  Lewis  v. 
Forbes;  and  2  A.  K.  Marsh.  260,  Step.  v.  Atkin;  and  it  is  not 
necessary  to  file  cross  bill;  facts  set  forth  in  answer  sufficient. 
Jennings  v.  Webster,  8  Paige,  503. 

Elmore  k  Yancey,  contra. 

1.  The  complainants  have  a  clear  right  to  sell  such  inter- 
est as  McLemore  had  in  the  lands  derived  from  them,  and 
they  ask  for  no  more. 

2.  The  answer  shows  that  the  deed  of  complainants  to 
McLemore  for  the  lands  had  been  executed  and  delivered,  be- 
fore the  mortgage  was  male.  The  contract  is,  tlieu,  exe- 
cuted, and  McLemore  must  look  to  the  covenants  in  this  deed 
for  his  protection.  Cullum  v.  Branch  Bank  of  Mobile,  4  Ala. 
Rep.  21. 

3.  If  there  be  a  defect  of  title,  then  McLemore  cannot  re- 
Bcind  on  this  ground,  unless  there  be  some  supperadded 
equity,  as  the  insolvency  of  comj^lainants. 

4.  The  answer  says,  complainants'  deed  contains  covenants 
of  ^itle.  There  is  no  covenant  against  incumbrances,  and  the 
answer  also  shows  that  the  defect  of  title  alleged  is  the  dower 
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of  the  widow  of  complainant's  father,  which  is  only  an  incum- 
brance, and  not  covered  by  their  covenants  in  the  deed. 

5.  And  the  equity  of  the  defendant  must  arise  from  the 
breach  of  a  covenant ;  and  we  insist,  there  must  also  be  no 
remedy  thereon,  because  of  the  insolvency  of  the  grantors,  or 
there  is  no  equity  of  the  defendant  which  he  can  assert  in 
this  suit. 

CIIILTON,  J. — It  is  clear  that  dower  is  an  incumbrance, 
such  as  will  authorize  a  purchaser,  who  has  contracted  for  a 
good  and  lawful  title,  to  refuse  to  perform  an  executory  con- 
tract for  its  purchase.  Parks  v.  Brooks,  16  Ala.  Rep.  529. 
But  this  principle  does  not  aid  the  plaintiff  in  error.  Here 
the  contract  has  been  consummated  by  the  execution  of  a 
conveyance  with  covenants  of  warranty  as  to  title,  which  con- 
veyance has  been  accepted  by  him,  and  he  has  mortgaged 
the  land  to  the  complainants.  It  is  true,  if  the  covenants  in 
his  deed  are  broken  by  the  outstanding  incumbrance,  he  has 
a  right  either  to  sue  at  law  upon  his  covenants,  or  to  resort 
to  a  court  of  equity  if  the  incumbrance  was  concealed  from 
him,  to  have  a  prompt  removal  of  it  by  the  vendor,  or,  on 
default  of  such  removal,  he  is  entitled  to  a  rescission  of  the 
contract.  It  is  also  settled,  that  notwithstanding  the  vendee 
has  received  a  deed,  if  its  covenants  be  broken  by  the  exist- 
ence of  an  outstanding  incumbrance,  and  the  vendor  is  insol- 
vent, then  it  is  competent  for  the  court  of  equity  to  restrain 
the  collection  of  so  much  of  the  purchase  money,  as  will  com- 
pensate for  the  injury  resulting  from  the  breach,  or  it  may 
order  it  to  be  appropriated  to  the  extinguishment  of  the  in- 
cumbrance, so  as  to  protect  the  grantee.  Cullum  v.  The  Br. 
Batk,  4  Ala.  Rep.  21. 

In  this  case  we  will  not  undertake  to  say  what  relief,  if 
any,  the  plaintiff  in  error  is  entitled  to  on  a  proper  applica- 
tion. We  think  it  very  clear,  he  cannot  resist  the  foreclosure 
of  the  mortgage,  upon  the  gromnd  that  the  mortgagees  have 
broken  the  covenants  in  their  deed  to  him,  and  raise  this 
question  upon  his  answer.  It  has  frequently  been  held  by 
this  court,  that  a  defendant,  by  his  answer,  cannot  pray  any 
thing  but  to  be  dismissed  the  court,  and  if  he  has  any  relief 
to  seek,  or  discovery  to   ask,  he  must  do  so  by  bill  of  his 
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own.  Culliim  v.  Erwin,  4  Ala.  Re\>.  452;  Harris  v.  Carter, 
3  Stew.  Kep.  233;  Curnmiugs  v.  Gill,  6  Ala.  Kep.  562.  We 
say  nothing  as  to  whether  the  defendant  could  file  n  cross 
bill ;  or  whether,  if  the  compLtinants  below  had  been  averred 
in  the  answer  to  be  insolvent,  and  that  the  defendant  had  an 
equitable  set  otf  growing  out  of  the  transaction,  by  reason  of 
the  breach  of  the  complainant's  covenants  against  incumbran- 
ces, or  for  warranty  of  title,  he  might  not  be  allowed  to  avail 
himself  of  such  set  off  by  his  answer,  as  a  defence  pro  tanto  to 
the  mortgage  demand.  The  case  calls  for  no  opinion  upon 
these  points,  as  the  facts  averred  in  the  answer  do  not  bring 
the  defendant  within  the  influence  of  either  of  these  sup- 
posed grounds  for  relief!  So  far  as  this  record  discloses,  the 
complainants  are  fully  able  to  respond  at  law  for  any  injury 
the  defendant  may  have  sustained  by  the  breach  of  the  cov- 
enants of  his  deed,  and  he  therefore  lays  no  predicate  for  an 
equitable  set  off,  if  one  could  be  allowed  without  a  cross  bill. 
See  Goodwin  v.  McGehee,  15  Ala.  Eep.  233. 

We  are  of  opinion,  that  the  defence  set  up  by  the  answer 
interposed  no  objection  to  the  forclosurc  of  the  mortgage,  in 
the  form  in  which  it  was  presented. 

The  decree  is  consequently  affirmed. 


BRANCH  BANK  AT  MOBILE  vs.  COLEMAN. 

1.  When  the  lecofd  shows  that  the  pkiiitiff  iu  the  judgment,  on  which  the  execn- 
tion  issued  which  was  sought  to  be  superseded,  was  a  party  to  the  proceed- 
ings had  upon  the  supersedeas,  it  cannot  be  ass'gned  for  error,  that  he  had  no 
notice  of  the  proceedings. 

2.  When  au  issue  is  fomied  on  the  facts  set  forth  in  a  petition  for  a  supersedeas 
of  an  execution,  it  may  properly  be  submitted  to  a  jury  for  decision.   . 

3.  When  an  accommodation  endorser  •f  a  note,  on  which  judgment  is  recovered 
agabst  hiui,  files  his  petition  for  a  supersedeas  of  an  execution  issued  thereon, 
alleging  satisfaction  of  the  judgment,  and  issue  is  taken  upon  the  facts  set  forth 
in  the  petition,  the  party,  for  whose  accommodation  he  endorsed  the  note, 
may  be  rendered  a  competent  witness  for  tlie  petitioner  by  the  execution  of  a 
release  to  him  by  the  latter  previous  to  the  trial ;  and  it  is  no  objection  to 
the  release  that  it  was  delivered  to  the  witness  by  the  petitioner's  attorney. 
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when  it  is  hIiowu,  that  after  its  dolivery,  the  petitioner  acknowledged  that  be 
had  released  the  witntas. 

4.  Parol  j)nKif  i.s  udniissiblo  to  sIkjw  the  iuteutioii  of  the  parties  to  a  note  at 
the  time  the  contract  was  entered  into,  with  regard  to  their  several  liabili- 
ties among  thomsclvos,  anil  the  relations  which  they  were  to  bear  to  the  note. 

5.  The  proceeding  by  petition  and  supcrsedcaH  is  not  strictly  a  proceeding  at 
common  laic,  but  it  may  properly  Ix-  legardcd  as  a  substitute  for  a  bill  in 
equity,  wiieii  the  matter  of  discharge  set  forth  in  the  jjctition  does  not  appear 
in  the  record  ;  when,  therefore,  the  matter  relied  on  by  the  petitioner  would 
fonn  a  good  equitable  satisfaction  of  the  judgment,  wliich  the  execution  is 
used  to  enforce,  it  may  l>e  in(|nirod  int«>  in  this  way,  and  the  execution  per- 
l)etually  supcrseilcd. 

6.  A  petition  for  a  supersedeas  of  an  execution  nuiy  be  verified  by  the  oath  of  an 
agent. 

Ebrou  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  Bragg. 

The  i)laintift"iu  error  obtained  a  judgment  against  the  de- 
fendant in  the  County  Court  of  Mobile,  in  February,  1840, 
for  $1()4S  48.  This  judgment  was  founded  on  a  note  made 
by  one  Livingston,  and  endorsed  by  defendant  and  Gayle  & 
Bower.  An  execution,  wliich  appears  to  be  a  pluries  fi.fa., 
issued  on  said  judgment  on  the  14th  February,  1846,  and 
was  levied  by  the  sheriff  of  Dallas  county  on  certain  lands  as 
the  property  of  the  defendant. 

After  the  levy,  the  defendant  filed  his  petition  for  superse- 
deas^ setting  forth  that  he  was  only  accommodation  endorser 
on  the  note ;  that  he  became  such  at  the  instance  and  request 
of  Gayle  &  Bower,  for  whose  benefit  the  note  was  made ;  that 
said  Gayle  &  Bower  had  made  some  arrangement  with  the 
plaintiff,  by  which  the  judgment  against  the  defendant  was 
fully  satisfied,  although  such  satisfaction  does  not  appear  of 
record ;  that  no  execution  ever  came  to  the  hands  of  the 
sheriff,  except  the  one  sought  to  be  superseded,  although  two 
writs  o^  fi.fa.  had  been  made  out  by  the  clerk,  the  one  on 
the  9th  April,  1840,  and  the  other  on  the  11th  August,  1840, 
but  that  both  of  these  writs  were  retained  in  the  clerk's  office. 
For  the  two  reasons,  thus  set  forth,  he  prays  that  the  writ 
oifi.fa.^  then  in  the  hands  of  the  sheriff,  be  supei'seded  and 
quashed. 

On  this  petition  a  supersedeas  issued,  and  at  the  Fall  Term, 
1850,  Richard  W.  Gayle,  by  leave  of  the  court,  files  an  an- 
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swer,  on  oath,  to  the  petition,  in  which  he  sets  out  that  he  is 
the  real  owner  of  the  judgment  on  which  the  fi.  fa.  issued, 
having  paid  the  bank  a  valuable  consideration  therefor,  and 
received  an  assignment  of  the  same. 

He  denies  that  Gayle  k,  Bower,  or  any  party  to  the  note  or 
judgment,  have  ever  paid,  and  satisfied  either.  He  alleges 
that  executions  did  issue  on  the  judgment  in  a  year  and  day 
after  its  rendition.  Though  the  plea  is  interposed  by  Gayle, 
the  proceedings  are  carried  on  in  the  name  of  the  Branch 
Bank  at  Mobile. 

On  this  answer  an  issue  was  formed,  and  submitted  to  a 
jury  at  the  March  Term,  1851.  It  was  found  for  the  peti- 
tioner, and  the  court  adjudged  that  the  supersedeas  be  made 
perpetual,  and  that  the  petitioner  recover  his  costs. 

On  the  trial  in  the  court  below,  as  appears  by  the  bill  of 
exceptions,  the  petitioner  introduced  Bower,  one  of  the  part- 
ners in  the  late  firm  of  Gayle  &  Bower,  who  de]}osed  that  he 
had  no  interest  in  the  event  of  the  suit,  that  the  petitioner 
had  executed  to  him  a  release,  under  seal,  of  all  liability  to 
him,  which  had  been  delivered  to  witness  before  his  examina- 
tion at  a  previous  trial  of  this  cause,  by  one  of  the  petitioner's 
counsel ;  it  was  also  shown  that  the  petitioner  had  said  that 
he  had  released  Bower.  The  respondent  objected  to  the 
competency  of  the  witness,  because  the  release  executed  to 
him  had  not  been  delivered  to  him  by  any  person  who  had 
authority  to  do  so ;  and  for  this  cause  only.  The  objection 
was  overruled  by  the  court,  and  the  witness  was  allowed  to 
testify.  It  was  then  proved,  by  parol,  that  the  note,  on  which 
the  judgment  and  execution  were  founded,  was  made  by  Liv- 
ingston, and  was  endorsed  by  the  petitioner  for  the  accom- 
modation of  Gayle  and  Bower,  who  negotiated  it,  and  that  he 
received  no  consideration  whatever  for  his  endorsement. 

Evidence  was  also  offered,  tending  to  show  that  the  settle- 
ment made  with  the  Bank,  apparently  by  Richard  VV.  Gayle, 
was  in  fact  made  by  Billips  Gayle,  one  of  the  partners  of  Gayle 
&  Bower ;  that  said  settlement  extended  to  all  the  debts  of 
Gayle  &  Bower,  including  this  debt  of  Coleman ;  and  that  the 
Branch  Bank  accepted  the  lands  offered  in  the  proposition 
found  in  the  record,  in  full  satisfaction  of  these  claims. 
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Evidence  was  also  admitted  tending  to  show  that  the  whole 
negotiation  with  the  Branch  Bank  was  conducted  by  Billips 
Gayle,  and  that  the  lands  conveyed  to  the  Branch  Bank  in 
fact  belonged  to  Gayle  &  Bower,  having  been  bought  and 
paid  for  by  them,  though  the  paper  title  was  in  the  name  of 
Richard  W.  Gayle,  who  knew  nothing  of  the  negotiation 
while  it  was  pending.  To  this  evidence  the  respondent  also 
excepted,  but  the  court  allowed  it  to  go  to  the  jury.  The 
respondent  excepted  to  the  ruling  of  the  court  in  allowing 
the  evidence  to  go  to  the  jury. 

It  is  here  assigned  as  error,  1st.  That  the  couit  erred  in 
proceeding  on  the  mpersedeas^  and  rendering  it  perpetual, 
without  notice  to  the  bank ;  2d.  In  submitting  the  facts  to  a 
jury  ;  3d.  In  permitting  Bower  to  testify ;  4th.  In  permitting 
parol  testimony  to  vary  or  control  the  written  liabilities  of 
the  parties,  as  they  appeared  on  the  note ;  5th.  In  permitting 
parol  testimony,  in  a  court  of  law,  to  show  a  resulting  trust  in 
favor  of  Gayle  &  Bower  in  the  lands  to  which  Richard  W. 
Gayle  had  the  legal  title;  6th.  In  proceeding  on  the  superse- 
deas, when  it  appears  to  have  been  applied  for  by  an  agent. 

John  T.  Taylor  submitted  the  case  on  the  part  of  the 
plaintiff  in  error,  without  brief  or  argument. 

Wm.  G.  Jones  for  defendant. 

LIGON,  J. — 1.  The  first  assignment  of  error  cannot  be 
sustained,  as  the  record  and  proceedings  in  the  case  show, 
throughout,  that  the  Branch  Bank  at  Mobile  was  a  party  to  the 
proceedings  in  the  court  below,  and  to  presume  that  it  had 
no  notice  of  them,  would  be  to  presume  against  the  record, 
which  cannot  be  allowed ;  and  its  assignee  of  the  judgment 
had  the  right  to  use  its  name  in  litigating  the  matter  set  forth 
in  the  petition  for  supersedeas.  Edwards  v.  Lewis,  16  Ala. 
Rep.  813. 

2.  When  an  issue  is  formed  on  facts  in  the  Circuit  Court, 
a  jury  may  be  empannelled  to  try  it,  and,  indeed,  such 
method  of  trial  is  the  only  correct  one  in  that  court,  unless  it 
appears  from  the  record,  that  the  parties  consented  to  substi- 
tute the  judge  for  the  jury,  or  in  cases  in  which  a  demurrer 
to  testimony  is  interposed.     The  petition  for  the  supersedeas 
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in  this  c  se  sets  out  two  reasons  for  quashing  the  execution, 
first,  that  the  judgment  had  been  satisfied ;  and  second,  that 
no  execution  had  been  issued  in  a  year  and  a  day  from  the 
rendition  of  the  judgment,  so  that  the  one  sought  to  be 
quashed,  issuing  after  that  time,  was  irregular.  Both  these 
grounds  are  distinctly  traversed  and  denied  by  the  answer  of 
the  respondent,  thus  presenting  two  issues  of  fact,  which  the 
court  might  well  submit  to  be  tried  by  a  jury.  Dunlap  v. 
Clements,  18  Ala.  Rep.  778 ;  Edwards  v.  Lewis,  16  Ala.  Rep. 
813. 

3.  There  was  no  error  in  permitting  the  witness  Bower  to 
testify,  under  the  circumstances  disclosed  in  the  bill  of  excep- 
tions. He  was,  it  is  true,  one  of  the  firm  of  Gayle  &  Bower, 
for  whose  accommodation  the  petitioner  endorsed  the  note  on 
which  the  judgment  was  founded ;  but,  it  appears,  the  peti- 
tioner had  released  him  from  all  liability  on  this  account  be- 
fore he  was  sworn.  It  is  no  objection  to  the  release,  that  it 
was  delivered  to  the  witness  by  the  counsel  of  the  petitioner, 
for  we  must  presume  he  was  the  agent  of  the  petitioner  for 
that  purpose,  especially  as  it  is  shown  the  petitioner  declared 
to  others,  after  its  delivery,  that  he  had  released  the  witness. 

4.  We  cannot  well  see  to  what  portion  of  the  record  the 
fourth  assignment  of  error  is  intended  to  apply,  but  appre- 
hend that  it  relates  to  that  part  of  the  testimonj'^  which  goes 
to  prove,  that  although  the  petitioner  appears  to  be  first 
endorser  on  the  note,  yet,  he  only  occupies  the  position  of 
accommodation  endorser,  and  that  Gayle  &  Bower,  though 
they  appear  last  on  the  note,  are  the  parties  primarily  liable, 
according  to  an  agreement  between  them  and  the  petitioner, 
at  the  time  of  the  endorsement.  It  is  clearly  competent  to 
show,  by  parol,  the  intention  of  the  parties  at  the  time  the 
contract  was  entered  into,  with  regard  to  their  several  liabili- 
ties among  themselves,  and  the  relation  which  they  were  to 
bear  to  the  note.  For  this  purpose,  the  testimony  was 
allowed  in  this  case,  and  we  regard  it  legitimate. 

5.  The  court  allowed  the  petitioner  to  show,  by  parol,  that 
the  real  estate  which  the  Bank  accepted,  in  satisfaction  of  all 
the  debts  due  to  it  by  Gayle  &  Bower,  belonged  to  them,  and 
not  to  Richard  W.  Gayle,  to  whom  the  deeds  were  made, 
and  in  whose  name  the  negotiation  with  the  Bank  was  car- 
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ried  on  by  Billips  Gaylc,  in  the  absence,  and  as  far  as  the 
proof  discloses,  without  the  knowledge  of  Richard.  This 
testimony  was  pertinent  to  the  issue,  and  it  would  be  difficult 
to  conceive  by  what  evidence  a  secret,  and  resulting  trust 
could  be  established,  Avere  parol  proof  to  be  excluded.  Gayle 
&  Bower  were  the  equitable  owners  of  the  lands  conveyed  by 
Richard  W.  Gayle  to  the  Bank ;  their  equity  was  a  perfect 
one,  and  Richard  AV.  Gaylc  held  only  the  naked  legal  title. 
When,  therefore,  it  was  used  to  pay  the  debts  of  Gayle  & 
Bower,  with  their  consent,  and  by  his  sanction,  the  trust 
which  had  been  reposed  in  him,  by  his  having  been  invested 
with  the  legal  title,  was  fully  executed ;  and  if  he  afterwards 
attempts  to  set  up  this  legal  title,  for  the  purpose  of  claiming 
an  unjust  benefit,  which  might  result  from  his  having  once 
possessed  it,  the  party  from  whom  he  seeks  to  obtain  it  may 
show  by  parol,  that  he  held  it  only  in  trust  for  others,  and 
that  it  has  been  devoted  to  the  purposes  of  that  trust. 

The  proceeding  in  this  case,  in  the  court  below,  cannot  be 
regarded  as  a  preceeding  at  common  law,  in  the  strict  sense  of 
that  term.  It  is  substituted,  in  our  practice,  for  the  writ  of 
(xudita  querela,  and  the  same  rules  which  governed  the  one, 
must  regulate  the  other,  with  but  slight  exceptions.  Lock- 
hart  v.  McElroy,  4  Ala.  Rep.  572 ;  Edwards  v.  Lewis,  16  Ala. 
Rep.  813 ;  Dunlap  v.  Clements,  18  Ala.  Rep.  778 ;  Rutland 
V.  Pippin,  10  Ala.  Rep.  469.  This  writ,  and  the  proceeding 
on  which  it  was  founded,  were  in  the  nature  of  a  bill  in 
equity;  (1  Bac.  Ab.  307;  2  Black  Com.  405);  and  the 
ground  of  the  jurisdiction  to  award  it  is  said  be,  the  power 
and  duty  of  all  courts  to  prevent  the  abuse  of  their  process, 
where  an  improper,  or  unjust  use  is  attempted  to  be  made  of 
it,  (Lockhart  v.  McPJlroy,  supra) ;  indeed,  it  may  be  properly 
regarded  in  all  instances,  in  which  the  matter  of  discharge 
insisted  upon  in  the  petition  does  not  appear  on  the  record, 
as  a  substitute  for  a  bill  in  equity.  Great  latitude  must 
therefore,  be  allowed  in  making  up  the  issue,  and  a  corres- 
ponding latitude  extended  to  the  proof  under  such  issue. 
So,  that,  even,  if  the  matter  relied  upon  by  the  petitioner 
would  form  a  good  equitable  satisfaction  of  the  judgment, 
which  the  writ  of  execution  is  used  to  enforce,  it  may  be 
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inquired  into  in  this  way,  and  the  execution  perpetually  su- 
perseded. 

6.  It  is  also  objected,  in  this  case,  that  the  petition  for 
supersedeas  was  verified  by  the  agent.  This  objection  cannot 
be  allowed  to  prevail.  The  statute  which  authorizes  the  Cir- 
cuit Court  judges  to  grant  writs  of  supersedeas  in  vacation,  is 
in  these  words ;  "  The  Judges  of  the  Circuit  Court,  respec- 
tively, shall  have  power  and  authority,  in  vacation,  to  super- 
sede any  execution,  when  it  shall  satisfactorily  appear  to 
them,  or  any  of  them,  that  the  same  shall  have  improperly 
issued  from  the  clerk's  office  of  any  of  the  Circuit  Courts  of 
this  State."  (Clay's  Digest,  208  §  38.)  It  is  not  required 
that  the  petition  presented  should  be  verified  by  the  oath  of 
the  person  in  whose  name,  and  on  whose  behalf  it  is  filed ; 
but  it  is  sufficient,  if  the  judge  to  whom  it  is  presented  is  sat- 
isfied, that  the  execution  has  improperly  issued;  and  any 
person  who  knows  the  matters  set  forth  in  the  petition  to  be 
true,  may  verify  it.  Were  it  otherwise,  many  instances  might 
occur  of  payments  by  agents,  whose  knowledge  upon  the 
subject  would  be  ample,  when  the  principal  could  only  swear 
as  to  his  belief;  and  these  cases  might  happen  with  non-resi- 
dent defendants,  who  have  property  and  agents  in  this  State, 
and  whose  absence  at  the  time  of  the  levy  of  a  ji.  fa.  on  a 
satisfied  judgment,  might  result  in  their  being  compelled  to 
pay  its  amount  a  second  time. 

We  finl  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


BKATTON  vs.  McGLOTHLEN. 

Wheu  the  service  of  an  original  attachment  is  only  made  by  the  summons  of 
a  garnishee,  it  is  erroneous  to  render  judment  against  the  defendant  in  at- 
tachment, imtil  the  garnishee  has  admitted  a  debt  due,  or  property  in  his 
hands,  or  imtil  a  final  judgment  has  been  rendered  against  him  for  his  default . 

Erbor  to  the  Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  L.  P.  Walker. 
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In  this  case  the  attachment  was  executed  by  the  service  of 
a  summons  of  garnishment  by  a  constable.  The  record  does 
not  show  that  the  garnishee  ever  answered,  or  that  any  judg- 
ment was  entered  against  him.  A  judgment  by  default  against 
the  defendant  in  attachment  was  rendered  by  the  court  below, 
to  reverse  which  he  prosecutes  a  writ  of  error  to  this  court. 

Wyeth  &  Adams,  for  plaintiff  in  error. 
No  Counsel  for  the  defendant. 

GOLDTHWAITE,  J.— The  service  of  the  attachment  in 
this  case  having  been  made  only  by  the  summons  of  a  gar- 
nishee, it  was  erroneous,  had  the  service  been  regular,  to  ren- 
der a  judgment  against  the  defendant  in  attachment,  until  the 
garnishee  had  admitted  a  debt  due,  or  property  in  his  hands, 
or  until  a  final  judgment  had  been  entered  for  his  default. 
7  Ala.  715;  9  ib.  211. 

The  disposition  of  the  case  on  this  ground  renders  it  un- 
necessary to  consider  the  other  assignments. 

The  judgment  is  reversed,  and  the  cause  remanded. 


TOWNES  &  NOOE,  Executors,  &c.  vs.  FERGUSON. 

1.  A  sole  executor  niay,  by  his  admission,  remove  the  bar  of  the  statute  of  limi- 
tations, and  revive  a  cause  of  action  against  the  estate  which  he  represents  ; 
and  his  admissions  will  bind  the  estate  after  his  deatL 

2.  An  admission  made  by  a  sole  executor,  after  the  statute  of  limitations  had 
completed  a  bar,  in  these  words*,  "  The  account  is  a  good  one,  but  I  cannot 
pay  it  before  January,  at  which  time  I  will  be  receiving  money  for  the  hire  of 
negroes.,'  Held  sufficient  to  remove  the  bar  of  the  statute,  and  to  revive  the 
cause  of  action  against  the  estate. 

Error  to  the  Circuit  Court  of  Franklin. 
Tried  before  the  Hon.  L.  P.  Walker. 

This  was  an  action  of  assumpsit  on  a  store  account,  brought 
by  Ferguson,  use,  &c.,  against  I.  S.  Helms  as  Ex'r  of  Peter 
Walker,  dec'd. 

The  defendant  pleaded,  1.  Non  Assumpsit ;  2.  The  Statute 
of  limitations  of  three  years.     To  the  plea  of  the  statute  of 
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limitations  the  plaintiff  replied  a  subsequent  promise  by  the 
executor,  Helms,  and  the  parties  joined  issue. 

In  the  progresss  of  the  cause  the  defendant  Helms  having 
died,  the  plaintiffs  iu  error  as  his  executors  were  made  parties. 

It  appears  from  the  bill  of  exceptions,  that  the  store  account 
was  contracted  in  the  year  1841,  by  Walker.  In  the  year 
1847,,  one  Carter,  a  witness]  for  plaintiff,  whose  testimony 
was  before  the  court  in  the  form  of  deposition,  called  upon 
Helms,  who  was  then  executor  of  Walker,  as  the  agent  of 
Baker  the  holder  of  the  store  account,  and  presented  to  him 
the  account,  requesting  payment.  The  deposition  then  reads 
as  follows  :  Said  Helms,  so  far  as  I  can  recollect,  used  these 
words  in  relation  to  the  payment  of  said  account :  "The  ac- 
count is  a  good  one,  but  I  cannot  pay  it  before  January,  at 
which  time  I  will  be  receiving  money  for  tlie  hire  of  negroes." 
This  was  all  the  testimony  introduced  by  the  plaintiff. 

John  A.  Nooe  then  testified  in  behalf  of  defendant,  "  That 
sometime,  perhaps  in  the  year  1847  or  1848,  before  the  in- 
stitution of  this  suit,  Helms,  who  was  then  the  acting  execu- 
tor of  P.  Walker,  deceased,  and  Samuel  Baker,  for  whose  use 
this  suit  was  brought,  came  into  his  office,  that  said  Helms 
might  consult  him  as  an  attorney  whether  the  account  was 
not  barred  by  the  statute  of  limitation,  and  that  he  advised 
the  said  Helms  that  it  was,  and  that  he  then  refused  to  pay 
it."     This  was  all  the  testimony  introduced  by  the  defendant. 

The  counsel  for  the  defendant  below  asked  the  court  to 
charge  the  jury : 

"  That  the  testimony  of  Henry  Carter  is  not  sufficient  of 
itself  to  remove  the  bar  of  the  statute  of  limitation  ;"  which 
was  refused  by  the  court. 

This  refusal  to  charge  is  assigned  for  error. 

John  A.  Nooe,  for  plaintiff  in  error : 

1.  The  acknowledgment  proved  [to  have  been  made  by 
Helms  does  not  amount  to  such  an  unequivocal  promise  to 
pay  as  will  remove  the  bar  of  the  statute.  Where  the  account 
is  already  barred,  it  is  not  sufficient  to  prove  an  acknowledg- 
ment of  its  correctness.  A  promise  to  pay,  or  an  acknowl- 
edgment of  present  liability  and  willingness  to  pay,  is  neces- 
sary to  remove  the  bar.     St.  John  v.  Garrow,  4  Porter,  223 ; 
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Crawford  v.  Childress,  1  Ala.  488 ;  Lucas  v.  Thorington,  5 
ib.  507 ;  Cubaniss  v.  Deshler,  10  ib.  959 ;  Lowthcr  v.  Chap- 
pell,  8  ib.  855. 

As  to  the  disinclination  of  our  courts  to  have  the  bar  ol 
the  statute  removt-d  by  the  subsequent  promise  of  an  execu- 
tor, or  administrator,  sec  Caruthers  &  Kinkle  v.  Mardis, 
Adm'r.  ii  Ala. 599;  Hall  el  al.  v.  Darrington,  9  ib.  502. 

2.  Even  if  the  acknowledgment  or  promise  was  sufficient 
to  remove  the  bar  of  the  sUitute,  as  to  Helms,  it  is  submitted 
that  the  promise  wjis  not  binding  upon  his  executors,  who 
were  made  parties,  before  issue  joined,  as  the  executors  ol 
Walker. 

William  Cooper,  contra: 

1.  The  language  of  Helms  was  botli  an  acknowledgment 
and  a  promise  to  pay.  Ft  was  certainly  a  strong  negative 
pregnant,  meaning,  •'  although  I  cannot  pay  before  Januaiy, 
yet  1  xiill pay  then,  as  I  shall  then  be  in  funds  from  proceeds 
of  negro  hire."  If  he  did  not  intend  to  pay  it,  why  acknowl- 
edge its  correctness  ?  Why  refer  to  a  particular  time,  and  to 
a  particular  fund,  unless  he  intended  to  pay  at  that  time? 
The  language  here  was  stronger,  than  that  used  in  any  of  the 
cases  which  are  relied  on  by  the  plaintiffs  in  error,  and  does 
not  conflict  with  them  in  the  slightest  degree. 

2.  A  promise  made  by  a  sole  executor  or  administrator,  is 
sufficient  to  remove  the  bar  of  the  statute,  and  revive  the 
cause  of  action,  Ilall,  Weeks  k  Co.  v.  Darrington,  9  Ala. 
502. 

PHELAN,  J. — Two  questions  present  themselves  in  this 
case  for  our  decision;  1.  Could  TTelms,  as  executor  of  Wal- 
ker at  the  time  he  used  the  words  to  the  witness  Carter,  on 
being  presented  with  the  account,  bind  the  eetate  of  his  tes- 
tator? 2.  Will  these  words,  rightly  interpreted,  have  that 
effect. 

On  the  first  point,  we  think  it  clear  that  he  could  bind  the 
estate.  He  was  the  sole  executor,  and  as  such  had  the  power 
to  bind  the  estate  by  his  admissions,  as  has  been  decided  in 
the  case  of  Hall,  Weeks  &  Co.  v.  Darrington,  9  Ala.  502.  K 
his  admission  was  binding,  then  it  gave  to  the  plaintiff  rights, 
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which  could  not  be  changed  or  impaired  by  the  fact  that 
Helms  subsequently  died,  and  his  executors,  after  suit  brought, 
became  parties  to  the  suit  as  the  representatives  of  Walker, 
through  him. 

2.  Will  the  words  of  Helms,  used  to  Carter,  when  present- 
ed with  the  account  against  Walker,  rightly  interpreted,  have 
the  effect  of  removing  the  bar  of  the  statute  of  limitation  ? 
These  words  are,  "  The  accoupt  is  a  good  one,  but  I  cannot 
pay  it  before  January,  at  which  time  I  will  be  receiving  mo- 
ney for  the  hire  of  negroes."  It  has  been  held  in  numerous 
decisions  of  late  years,  that  where  the  bar  of  the  statute 
was  complete,  as  in  this  case,  a  mere  admission  of  the 
correctness  of  the  account  would  not  remove  the  bar  of  the 
statute,  and  that  to  produce  this  effect,  there  must  be  not  on- 
ly an  admission  of  the  correctness  of  the  demand,  but  also  a 
willingness  to  pay  it.  See  case  of  Lowther  et  al.  v.  Chapell, 
8  Ala.  352,  and  authorities  there  cited  by  Mr.  Justice  Goldth- 
waite  ;  See  also,  Crawford  et  al.  v.  Childress,  Ex'rs,  1  Ala. 
483 ;  2  Greenleaf  Ev.  §  440,  and  authorities  cited.  We  are 
disposed  to  maintain  the  same  doctrine,  now  that  the  ques- 
tion is  directly  made. 

The  only  thing  next  to  determine  is,  the  true  force  and 
meaning  of  the  words  used  by  the  executor  Helms,  The  de- 
fendant below  had  a  right  to  call  upon  the  court  to  decide 
their  legal  import.  This  was  not  calling  upon  the  court  to 
usurp  the  province  of  the  jury,  as  the  counsel  for  defendant 
in  error  has  argued,  It  was  in  the  nature  of  a  demurrer  to 
evidence.  Sims  v.  Sims,  2  Ala.  117.  The  request  of  the  coun- 
sel for  defendant  to  the  court  to  instruct  the  jury,  that  these 
words  were  not  sufficient  in  themselves  to  reiiiove  tlie  bar  of 
the  statute  of  limitations,  we  think,  was  properly  refused,  for 
the  reason  that  these  words,  when  rightly  interpreted,  con- 
tain not  only  an  acknowledgment  of  the  correctness  of  the  ac- 
count, but  a  vnllingness  to  pay  it.  To  the  first  point,  the  ad- 
mission that  the  "  account "  was  "  a  good  one^''  is  too  plain  to 
admit  of  construction  ;  and  the  remainder  of  the  words,  *'  I 
cannot  pay  it  before  January,"  means,  I  willipay  or  try  to  pay 
it  afier  January ;  and  to  strengthen  this  inference,  natural  in 
itself,  he  immediately  makes  reference  to  the  means  out  of 
which  he  expected  to  be  able  to  pay ;  '^at  which  time  I  will 
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he  receiving  money  for  the  hire  of  negroes" — the  negroes  of  the 
estate  of  his  testator,  as  it  is  to  be  presumed. 

The  admission  amounted  to  an  acknowledgment  of  the  cor- 
rectness of  the  debt,  and  also  of  a  ivilHngn&ss  to  pay,  and  this 
was  sufficient,  when  made  by  a  sole  executor,  to  take  the  case 
out  of  the  statute  of  limitations.  The  request  of  the  defen- 
dant below,  for  a  charge  to  the  contrary,  was  properly  refused. 

Let  the  judgment  below  be  affirmed. 


DAVIS  vs.  YOUNG. 

1.  To  inaiutain  trespass,  the  plaintiff  must  show  in  himself  either  actual  posses- 
sion or  the  immediate  rio^ht  of  possession  at  the  time  of  the  tortious  taking. 

2.  If  *he  owner  has  neither  the  actual  possession,  nor  the  innnediate  right  of  pos- 
session at  the  time  of  the  tortious  tjikiug,  his  remedy  is  case  or  trover. 

3.  If  the  oi-igiuiil  taking  w.is  not  a  trespass  as  agiiinst  the  plaintiff,  the  subsequent 
conversion  of  the  pmperty  by  the  defendant  will  not  make  him  a  trespasser 
ab  initio. 

4.  When  justification  and  the  general  issue  are  pleaded  to  an  action  of  ti'espa.ss, 
the  plaintiff  must  show  his  actual  possession,  or  immediate  right  of  possession. 

Error  to  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  William  R.  Smith. 

Bliss  and  Peck  for  plaintiff  in  error. 
P.  &  J.  L.  Martin,  contra. 

DARGAN,  C.  J. — We  will  not  examine  the  questions  in 
the  order  in  which  they  have  been  presented  in  the  argument 
at  the  bar,  but  will  take  up  the  last  question  first,  and  that  is, 
will  trespass  lie  upon  the  facts  disclosed  by  the  bill  of  excep- 
tions? The  plaintiff',  to  show  title  to  the  cotton,  for  the  tak- 
ing of  which  this  action  was  brought,  introduced  a  deed  of 
trust,  bearing  date  the  10th  day  of  October,  A.  D.  1844,  by 
which  Adelaide  Kidd  conveyed  to  the  plaintiff,  Joshua  Young, 
a  number  of  slaves,  horses  and  mules,  with  other  stock  and 
Arming  utensils,  together  with  her  crop  of  cotton,  then  being 
gathered,  for  the  purpose  of  securing  certain  debts  therein 
specified.     The  deed  provided  that  Adelaide  Kidd,  the  grant- 
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or,  should  retain  possession  of  the  property  until  the  first  day 
of  January,  1845,  and  further,  that  if  she  should  make  default 
in  the  payment  of  the  debts  thereby  secured,  then  the  plain- 
tiff should  sell  the  property  in  the  mode  pointed  out,  for  cash, 
and  from  the  proceeds  pay  the  debts,  &c.  It  appeared  that 
the  cotton  Avas  stored  at  a  ware  house  in  Pickens  County  by 
Mrs.  Kidd,  and  the  defendant,  as  sheriff,  levied  an  attachment 
upon  it,  as  her  property,  on  the  '6d  day  of  December,  1844. 
This  attachment  was  issued  at  the  suit  of  Jesse  H.  Garrett 
against  Adelaide  Kidd,  and  was  made  returnable  to  the  Coun- 
ty Court  of  Tuscaloosa.  It  further  appeared  that  the  Justice 
of  the  Peace,  who  issued  the  attachment,  issued  an  order  to 
sell  the  cotton,  upon  an  application  made  to  him  for  that  pur- 
pose, on  the  ground  that  it  was  property  of  a  perishable  na- 
ture, and  in  pursuance  of  this  order  the  cotton  was  sold  by 
the  sherift'  on  the  1st  of  February,  1845,  and  at  the  time  of 
the  sale  he  had  notice  of  the  plaintifi's  title,  and  the  sale  was 
forbidden  by  the  plaintiff's  agent.  These  are  the  material  facts 
that  give  rise  to  the  question,  can  trespass  de  bonis  asportatis 
be  maintained  ? 

The  rule  of  law  is  too  well  settled  to  be  controverted,  that 
the  plaintiff  must  show  in  himself  either  actual  possession  of 
the  goods,  or  the  right  of  possession  at  the  time  of  the  tortious 
taking,  and  if  he  has  neither  the  possession  nor  the  right  of 
possession,  his  title  will  avail  him  nothing,  for  the  action  is 
founded  on  the  injury  to  the  possession,  and  not  on  the  mere 
title.  But  this  right  of  possession  must  be  immediate,  that  is, 
the  plaintiff  must  show  that  he  was  entitled  to  the  possession 
at  the  time  the  act  was  done.  Mr.  Chitty,  in  his  work  on 
Pleading,  says,  "  If  the  general  owner  part  with  his  posses- 
sion, and  his  bailee  have  the  exclusive  right  to  use  the  thing  at 
the  time  the  injury  was  committed,  the  inference  of  possession 
is  rebutted,  and  the  right  of  possession  being  in  reversion,  the 
general  owner  cannot  support  trespass."  Chitty,  PI.  vol.  1, 
169.  In  the  case  of  Muggredge  v.  Evelette,  9  Met.  233,  the 
fiEicts  were,  that  the  plaintiff,  being  the  owner  of  a  schooner, 
by  a  parol  agreement  let  or  chartered  her  to  one  Gerresh,  at 
ninety  dollars  per  month,  and  Gerresh  took  possession  of  her. 
A  few  days  afterwards  the  schooner  was  seized  by  an  officer 
as  the  property  of  the  original  owner,  from  whom  the  plain- 
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tiff  had  bought  her.  The  Supreme  Court  of  Massachusetts, 
holding  the  parol  contract  of  letting  valid,  decided  that  the 
action  could  not  be  maintained,  and  in  the  opinion  this  lan- 
guage is  used,  "  If  the  plaintiff  had  no  right  to  the  possession, 
then  tlie  iaking  is  not  a  direct  injury  to  him,  and  whatever, 
and  against  whomsoever,  his  romedy  may  be,  it  is  not  to  be 
sought  in  an  action  of  trespass,  grounded  on  his  mere  right  of 
property  without  the  right  of  possession."  It  has,  however, 
been  suggested  that  the  case  of  Stanly  v.  Gaylord,  1  Gushing, 
686,  is  incompatible  with  the  case  we  have  referred  to ;  but 
without  reviewing  the  case  from  1  Gushing,  I  cannot  per- 
ceive that  there  is  any  conflict  whatever.  There  the  bailee 
who  mortgaged  the  chattel,  had  no  authority  or  right  to  de- 
tain the  chattel  from  the  general  owner,  and  at  the  time  of  the 
taking  he  could  have  asserted  his  right  to  the  possession. 
Whether  this  latter  case  could  be  sustained  on  other  grounds, 
it  is  needless  to  inquire ;  but  it  is  clear  that  it  gives  no  coun- 
tenance to  the  idea,  that  the  general  owner  may  maintain  tree- 
pass  for  a  wrong  done  at  a  time  when  he  had  not  the  imme- 
diate right  to  the  possession. 

In  the  case  of  Lunt  v.  Brown,  1  Shep.  236,  the  facts  were, 
that  Winn,  the  owner  of  a  mare,  sold  her  to  the  plaintiff,  but 
at  the  time  of  the  purchase  agreed  to  keep  her  until  grazing 
time,  and  by  the  contract,  Winn  had  the  right,  at  a  fixed 
price,  to  repurchase  the  mare  at  any  time  before  the  time  ar- 
rived at  which  the  plaintiffs  were  to  take  possession.     The 
mare  was  attached  a  few  days  afterwards  as  the  property  of 
Winn,  and  the  plaintiff  brought  trespass  against  the  officer. 
The  court  held  that  the  action  would  not  lie,  expressly  recog- 
nizing the  doctrine  that  trespass  is  a  remedy  for  an  injury  to 
the  possession,  and  that  the  plaintiff  in  this  action  must  show 
either  the  actual  possession  or  the  immediate  right  of  posses- 
sion, at  the  time  the  wrongful  act  was  done.     The  same  doc- 
trine is  maintained  in  Putnam  v.  Wyley,  8  John.  432,  and 
again  in  the  case  of  Nash  v.  Masher,  19  Wendell,  431.     In 
the  latter  case  the  facts  were,  that  the  owner  of  the  wagon 
had  left  it  in  possession  of  a  blacksmith,  to  have  some  work 
done  upon  it,  and  at  the  time  of  the  taking  the  blacksmith 
had  a  lien  upon  the  wagon,  and  the  right  to  detain  it,  as 
against  the  owner,  until  the  lien  was  paid ;  but  he  agreed 
10 
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with  the  officer  who  took  the  wagon  that  he  should  become 
responsible  to  him  for  the  amount  of  the  hen,  and  agreed  to 
transfer  his  debt  to  him.  Trespass  being  brought  by  the 
owner  against  the  officer,  the  question  was,  could  the  action 
be  sustained,  and  after  a  full  examination  of  the  authorities, 
the  court  held  that  it  could  not. 

I  will  refer  to  no  more  American  authorities,  but  will  say 
that  I  have  not  found  one,  which  holds  that  trespass  will  lie 
by  the  owner  of  the  chattel,  for  an  injury  done  to  it,  unless  at 
the  tinie  of  the  wrongful  act  he  could  have  legally  taken  the 
actual  possession  of  it.  If  by  any  contract  the  immediate  right 
to  the  possession  was  exclusively  in  his  bailee,  at  the  time  the 
injury  was  done,  the  owner  must  resort  to  case  or  trover  to  re- 
cover. Trespass  is  not  his  remedy.  The  English  authorities, 
too,  are  in  perfect  harmony  with  the  American  upon  this  sub- 
ject. In  the  case  of  Ward  v.  McCauly,  4  Term  480,  the  plain- 
tiff had  let  a  house  to  Lord  Montford,  ready  furnished.  Dur- 
ing the  lease,  some  articles  of  the  leased  furniture  were  seized 
under  execution  as  the  property  of  Lord  Montford,  whereupon 
the  landlord  brought  trespass.  The  court  held  that  the  action 
would  not  lie,  on  the  ground  that  the  plaintiff  had  not  the 
actual  possession,  nor  the  immediate  right  to  the  possession, 
at  the  time  the  wrongful  act  was  done.  Again,  in  the  case 
of  Cooper  et  al.  v.  Chitty  and  Blackstone,  1  Burrows,  20,  the 
facts  were,  that  one  Johns  had  committed  an  act  of  bank- 
ruptcy on  the  4th  of  December,  1753,  and  on  the  8th  of  the 
same  month  a  commission  of  bankruptcy  was  sued  out  against 
him,  and  on  the  same  day  the  plaintiffs  were  appointed  his 
assignees,  but  between  the  act  of  bankruptcy  and  the  suing 
out  of  the  commission,  the  goods  were  seized  by  the  sheriffs 
of  Middlesex  under  an  execution  against  the  bankrupt,  but 
not  sold  by  them  uniil  after  the  assignees  were  appointed, 
who  had  given  the  sheriffs  notice  of  their  title.  The  case  was 
twice  argued,  and  the  opinion  delivered  by  Lord  Manslield. 
The  court  held  that  the  title  of  the  plaintiffs  related  back  to 
the  secret  act  of  bankruptcy,  but  inasmuch  as  they  had  not 
the  right  of  immediate  possession  of  the  goods  at  the  time  the 
levy  was  made,  trespass  would  not  lie,  and  that  trover  was 
the  proper  remedy.  This  decision  of  Lord  Mansfield  has 
never  been  questioned  in  England,  as  I  can  discover,  but  oa 
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the  contrary,  lias  been  repeatedly  recognized  as  the  settled 
law;  see  1  Term  Reports,  475;  Smith  v.  Clark,  9  Bingham, 
471 ;  4  ib.  597  ;  4  M.  &  8.  260.  These  authorities  convince 
me,  that  the  plaintiff  failed  to  show  such  a  right  of  possession 
to  the  cotton  in  controversy,  at  the  time  of  the  original  tak- 
ing, as  will  sustain  the  action  of  trespass,  and  consequently 
that  the  court  erred  in  holding  the  contrary. 

But  it  has  been  argued  that  the  sale  of  the  cotton  by  the 
sheriff  in  February,  after  the  plaintiff"'s  right  to  the  immedi- 
ate possession  was  complete,  made  the  sherifl*  a  trespasser  ab 
initio,  and  therefore  the  action  will  lie.  Now,  I  admit  that  it 
is  the  settled  law,  that  if  one  enter  upon  land,  or  into  a  house, 
under  a  license,  or  by  authority,  and  he  abuse  the  license  or 
authority,  this  shall  make  him  a  trespasser  from  the  begin- 
ning This  has  been  the  settled  law  ever  since  the  case  of 
the  Six  Carpenters,  8  Coke,  146.  But  the  case  at  bar  does  not 
fall  within  that  principle,  for  all  the  authorities  to  which  we 
have  referred  hold,  that  if  the  original  taking  be  not  a  tres- 
pass, as  against  the  plaintiff,  the  subsequent  conversion  of  the 
property  will  not  make  the  defendant  liable  to  this  action. 
Now,  let  us  examine  the  plaintiff's  right  of  possession  at  the 
time  the  levy  was  made.  By  the  terms  of  the  deed,  Adelaide 
Kidd  reserved  to  herself  the  possession  of  the  property  until 
January,  1845.  The  plaintiff  then,  at  all  events,  could  not  have 
the  immediate  right  of  possession  until  that  time,  and  if  in  the 
meantime  she  had  paid  the  debts  intended  to  be  secured  by 
the  deed,  he  never  would  have  been  entitled  thereto.  This 
was  the  state  of  the  plaintiff's  title  on  the  2d  day  of  Decem- 
ber, 1844,  when  the  levy  was  made,  and  at  that  time  the  tak- 
ing was  no  trespass  upon  his  possession,  and  the  subsequent 
sale  cannot  render  it  so. 

It  has,  however,  been  urged  that  this  question  does  not 
arise  under  the  special  plea  of  justification;  but  it  is  enough 
to  say  that  it  arises  under  the  general  issue  which  is  pleaded, 
for  under  that  issue  it  would  not  be  contended  that  the  plain- 
tiff would  be  relieved  from  showing  his  immetliate  right  to 
possession ;  indeed,  that  is  the  very  evidence  of  his  right  to 
this  action.  It  is  not,  therefore,  necessary'  to  examine  whether 
the  plea  of  justification  is  an  admission  of  the  right  of  pos- 
session in  the  plaintiff. 
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As  this  question  is  conclusive  of  the  action  in  its  present 
form,  we  deem  it  unnecessary  to  look  into  the  other  ques- 
tions growing  out  of  the  record.  Should  the  cause  ever  be 
tried  again,  they  may  all  be  avoided,  or  if  not,  it  will  then  be 
time  enough  to  decide  them.  In  conclusion,  we  will  add, 
that  though  it  is  always  more  agreeable  to  the  court  to  decide 
on  the  merits  of  a  case,  than  to  turn  the  plaintiff  out  upon  the 
mere  form  of  the  remedy ;  yet  the  law  governing  the  remedy 
is  as  conclusive  on  the  court,  as  the  law  governing  the  mere 
right. 

Let  the  judgment  be  reversed,  and  the  cause  not  remanded. 


ANDERSON  vs.  KNOX. 

1.  In  an  action  upon  a  covenant  of  seizin,  the  breach  may  be  as  general  as  the 
covenant. 

2.  A  covenant  of  seizin  is  broken  as  soon  as  mjulc,  if  the  eoveuaiit^n-  had  no 
title  to  the  estate  granted. 

3.  An  unqualified  covenant  .against  incumbrances  is  broken  by  the  existence,  at 
the  tune  of  its  execution,  of  an  outstanding  incumbrance  ;  but  if  the  covenant 
merely  extends  to  quiet  enjoyment  against  incumbrances,  then  it  is  broken  only 
by  an  entry,  or  expulsion  from  the  premises,  or  some  disturbance  in  the  pos- 
session. 

4.  In  an  action  on  a  covenant  of  seizin,  or  agamst  incumbrances,  if  the  plaintiff 
has  bought  in  au  outstanding  title  or  incumbrance,  he  is  entitled  to  recover  the 
reasonable  price  which  he  has  fairly  and  necessarily  paid  for  it. 

5.  But  the  amount  paid  by  the  plaintiff  for  such  outstanding  title  or  incumbrance 
is  no  evidence  of  its  value,  in  the  absence  of  all  other  evidence. 

6.  The  fact  that  the  plaintiff  offered  to  prove  the  reasonableness  and  fairness  of 
the  price  paid  by  liim  for  the  outstanding  incumbrance,  and  was  prevented  by 
an  objection  on  the  part  of  the  defendant,  which  was  sustained  by  the  Court, 
does  not  justify  the  jury  in  acting  without  proof,  or  in  considering  that  as  proof 
which  would  otherwise  be  incompetent. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon,  George  Goldthwaite. 

This  was  an  action  of  covenant  brought  by  Knox  against 
Anderson.  The  declaration  avers  the  sale  and  conveyance 
by  Anderson  to  Knox  of  certain  land  therein  described,  and 


JANUARY  TERM,  1852.  167 


/Vnderson  v.  Koox 


that  by  the  said  deed  of  conveyance  said  Anderson  covenant- 
ed as  follows,  namely:  "that  he  (Anderson)  was  lawfully 
seized  in  fee  of  the  afore  granted  premises ;  that  they  were 
free  from  incumbrance,  and  that  he  had  a  good  right  to  sell 
and  convey  the  same  to  the  said  William  Knox,  his  heirs 
and  assigns." 

The  breach  assigned  is,  '*  that  said  Anderson  was  not  at  the 
date  of  said  deed  seized  in  fee  of  said  premises,  and  that  the 
same  was  not  free  of  incumbrance,  but  the  plaintift'  avers  that 
a  portion  of  the  land,  which  is  particularly  described,  was 
granted  by  the  Government  of  the  United  States  on  the  30th 
November,  1827,  to  Jonathan  Mayhew,  and  by  him  conveyed, 
on  the  30th  May,  1830,  to  Imcy  Mayhew,  and  on  the  20th 
September,  1831,  by  Lucy  conveyed  to  George  Whitman,  and 
Harriet  Whitman  liis  wife,  to  hold  to  them  and  the  survivor  of 
them,  and  to  their  children,  after  the  death  of  the  survivor  of 
them,  then  living,  and  in  default  of  children  then  living,  to  the 
heire  of  tJie  survivor.  That  in  said  deed  from  Lucy  Mayhew 
to  George  and  Harriet  P.  Whitman,  said  Lucy  covenanted  that 
the  said  grantees  might,  by  writing  under  their  hands  and  seals, 
made  in  the  presence  of  two  witnessCvS,  revoke  the  limitations 
contained  in  said  bargain  and  sale  to  the  said  George  and  Har- 
riet, and  such  other  appoint  as  they  might  deem  lit.  That 
Anderson  claims  to  have  derived  his  title  to  the  premises  by 
intermediate  conveyances  through  said  George  and  Harriet, 
who  are  still  living,  and  also  have  children  living.  That  at 
the  date  of  the  conveyance  by  said  Anderson  to  Knox,  said 
Harriet  had  never  in  any  manner  bargained,  sold  or  convey- 
ed her  interest  in  said  land  to  said  Anderson,  according  to  the 
power  contained  in  the  deed  from  Lucy  Mayhew,  nor  to  any 
other  person  whatever;  that  the  limitations  in  said  deed  were 
not  revoked,  but  were  still  outstanding  and  in  full  force  at  the 
date  of  said  Anderson's  conveyance  to  Knox,  and  so  remain- 
ed until  December,  1849,  when,  in  consideration  of  seven 
hundred  and  fifty  dollars  paid  to  said  George  and  Harriet, 
his  wife,  by  said  Knox,  they  conveyed  said  premises  to  him 
according  to  the  form  prescribed  in  the  deed  of  Lucy  May- 
hew, and  thus  revoked  and  extinguished  the  limitations  by 
said  deed  to  them  created,  subject  to  their  revocation  in  the 
manner  therein  prescribed." 
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To  the  declaration,  the  substance  of  which  is  above  stated, 
the  counsel  for  Anderson  demurred,  which  demurrer  was 
overruled. 

A  bill  of  exceptions  was  sealed  upon  the  trial,  from  which 
it  appears,  the  facts  stated  in  the  declaration  as  to  the  several 
conveyances  were  proved,  and  that  Knox  had  paid  to  Whit- 
man and  his  wife,  Harriet,  the  amount  stated  in  the  declara- 
tion, in  order  to  purchase  in  the  interest  of  Mrs.  Whitman, 
and  to  cut  off"  the  remainders  limited  by  the  deed  of  Lucy 
May  hew. 

There  was  no  evidence  of  the  value  of  the  interest  or  claim 
of  Harriet  Whitman  under  the  deed  of  Lucy  May  hew,  except 
that  the  plaintiff  had  paid  seven  hundred  and  fifty  dollars  to 
her  to  join  in  a  conveyance,  as  above  stated,  with  her  husband. 
The  plaintiff  (Knox)  offered  to  prove  that  this  sum  was  a  rea- 
sonable equivalent  for  the  outstanding  title  so  purchased,  to 
which  the  defendant  (Anderson)  by  his  counsel  objected,  and 
the  court  sustained  the  objection. 

Upon  this  state  of  facts,  the  court  charged  the  jury,  that  if 
they  believed  from  the  evidence  that,  at  the  time  of  the  exe- 
cution of  the  deed  by  George  and  Harriet  Whitman,  Harriet 
Whitman  was  alive,  then  there  was  a  breach  in  the  covenants 
contained  in  the  deed  from  the  defendant  to  the  plaintiff;  and 
that  if  the  plaintiff  had  purchased  the  interest  or  claim  of 
Harriet  Whitman,  he  was  entitled  to  recover  of  the  defendant 
the  value  of  that  interest  or  claim,  and  that  in  the  absence  of 
any  ot"er  evidence  as  to  its  value,  they  might  take  the  amount 
paid  by  the  plaintiff  for  the  purchase  as  evidence  of  such 
value. 

The  defendant  asked  the  court  to  charge  the  jury,  that  if 
George  Whitman  had  conveyed  the  land  after  the  execution 
of  the  deed  from  Lucy  May  hew,  and  after  the  20th  December, 
1849,  and  that  George  and  Harriet  were  both  alive,  then  the 
plaintiff  could  only  recover  nominal  damages;  which  the 
court  refused  to  give.  A  judgment  was  rendered  for  the 
plaintiff  below  upon  the  verdict  in  his  favor,  and  the  defend- 
ant brings  the  case  to  this  court,  and  assigns  for  error : 

1.  The  overruling  the  demurrer  to  the  declaration. 

2.  The  court  erred  in  the  charge  given. 

3.  In  refusing  the  instruction  prayed. 
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N.  Harris,  for  the  plaintift*  in  error, 

1.  The  declaration  is  bad,  because  it  docs  not  show  an  out- 
standing title  which  c  n  be  enforced  against  Knox,  the  defen- 
dant in  error,  and  an  assertion  of  that  title,  and  an  ouster  or 
disturbance  by  means  of  it. — Loomis  v.  Bidcll,  11  New  Hara. 
82 ;  Day  v.  Chisin,  10  Wheat.  R.  449 ;  2  Chit.  PI.  515,  top ; 
1  U.  S.  Dig,  68o,  §  298,  299 ;  Smith  v.  Shepherd,  15  Pick. 
R.  149 ;  Clarke  v.  McAnulty,  3  Serg.  &  Rawle,  364 ;  Piatt 
on  Cov.  top  page,  147;  3  Black.  Com.  184;  Downing  v. 
Baldwin,  1  Serg.  &  Rawle,  298. 

2.  The  deed  made  by  Whitman  to  Bunkley  estops  both 
Whitman  and  Mrs.  Harriet  Whitman  during  their  joint  lives, 
from  asserting  any  title  to  the  property.  Mrs.  Whitman 
could  only  sue  during  the  lifetime  of  Whitman,  by  joining 
her  husband,  and  he  is  estopped  by  his  deed. — Wralten  Read 
V.  Barkerville,  2  Howard's  U.  S.  359. 

3.  The  amount  paid  by  Knox  is  no  evidence  of  the  value 
of  the  title  alleged  to  be  outstanding. — Massy  v.  Cram,  1 
McCord,  689 ;  Bond  v.  Quattlebum,  ib.  584. 

4.  The  charge  given  by  the  court  is  not  the  law,  as  is 
shown  by  the  authorities  cited  to  sustain  the  demurrer. 

5.  Even  if  the  contingent  interest  of  Miu  Whitman  can  be 
deemed  an  outstanding  title  or  an  incumbrance,  she  not  being 
capable  of  enforcing  it  at  the  time  of  the  purchase  of  her  in- 
terest by  Knox,  she  can  only  recover  nominal  damages. — 
Massey  v.  Cram,  1  McCord  R.  689 ;  Bond  v.  Quattlebum,  ib. 
684. 

Martin  &  Baldyi^n,  contra. 

In  an  action  on  a  covenant  of  seisin,  the  breach  may  be  as 
general  as  the  covenant.  2  Chitty,  547,  note  (i) ;  3  Saunders' 
R.  182,  note  (b.  c.) ;  Abbot  v.  Allen,  14  John.  R.  251 ;  Sedg- 
wick on  Dam.  181 ;  Nickers  v.  Snyder,  9  Wend.  416. 

A  vendee  of  land  with  a  warranty  of  title  may  purchase 
an  outstanding  paramount  title,  and  recover  upon  his  war- 
ranty without  an  actual  eviction.  Davenport  v.  Bartlet,  9 
Ala.  Rep.  179  ;  Dupuy  v.  Roebuck,  7  Ala.  Rep.  488. 

An  action  for  a  breach  of  covenant  of  seizin  may  be  main- 
tained, though  the  plaintiff  has  never  been  evicted.  Abbott 
V.  Allen,  14  John  Rep.  251 ;  Prescott  v.  Trueman,  4  Mass. 
627. 
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A  grantor  who  gives  a  covenant  of  seizin  is  not  bound  to 
deliver  to  his  grantee  the  evidences  of  his  title.  The  grantee 
relies  on  his  covenants,  and  until  the  grantor  discloses  his 
title,  the  grantee  holds  the  negative,  and  is  not  bound  to  aver 
or  prove  any  fact  in  reference  to  an  outstanding  title.  Ab- 
bott V.  Allen,  14  John.  R  253. 

In  an  action  on  a  breach  of  covenant  of  seisin,  the  measure 
of  damages  is  the  difference  in  value  of  the  estate  conveyed 
and  that  taken  under  the  deed.     12  John.  R.  126. 

If  a  grantee  has  extinguished  an  outstanding  title,  he  will 
be  entitled  in  damages  to  a  fair  price,  which  he  was  necessa- 
rily compelled  to  give  for  it.  16  John.  Rep.  127  ;  Prescott 
V.  Trueman,  4  Mass.  627 ;  Delavergne  v.  Norris,  7  John. 
858 ;  Sedgwick  on  Meas.  of  Damages. 

The  defendant  below  cannot  complain  that  specific  proof 
of  the  value  of  the  outstanding  title  was  not  given,  when 
the  offer  to  make  this  proof  was  excluded  on  the  motion  of 
the  party  himself  that  now  raises  the  objection. 

CHILTON,  J. — We  are  of  opinion  that  the  court  properly 
overruled  the  demurrer  to  the  declaration.  It  seems  to  be 
well  settled,  that  in  an  action  upon  a  covenant  of  seizin,  the 
breach  may  be  as  general  as  the  covenant.  See  Sedgwick 
on  Damages,  181,  and  cases  there  cited.  In  this  case,  the 
pleader  has  averred  the  existence  of  an  outstanding  t..tle  or 
incumbrance,  showing  in  what  it  consists,  and  also  that  the 
plaintiff  below  purchased  it,  in  order  to  perfect  his  title,  at 
the  price  of  seven  hundred  and  fifty  dollars.  In  order  to 
pass  the  title  conveyed  by  Lucy  Mayhew  to  George  Whit- 
man and  his  wife,  it  was  necessary  that  they  should  have  con- 
formed to  the  mode  prescribed  by  the  power  contained  in 
the  deed  to  them.  This  they  failed  to  do,  and  notwithstand- 
ing the;  execution  of  the  deed  from  Whitman  to  Bunckley, 
tinder  whom  Anderson  claimed,  the  power  to  appoint  other 
limitations,  inconsistent  with  the  absolute  title  attempted  to 
be  conveyed  hy  Anderson  to  Knox,  still  existed,  and  this  of 
itself  constituted  an  incumbrance  upon  Knox's  title,  amount- 
ing to  a  breach  of  Anderson's  covenant,  and  justifying  Knox 
in  purchasing  its  extinguishment  by  a  revocation  of  the  lim- 
itations created  by  Lucy  Mayhew's  deed,  and  in  procuring  an 
appointment  to  himself  of  the  fee. 
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2.  It  is  well  settled,  by  numerous  authorities,  that  a  cov- 
enant of  seisin  is  broken  as  soon  as  made,  if  the  covenantor 
had  no  title  to  the  estate  granted.  See  2  Bacon's  Abr.  by 
Bouvier,  tit.  Covenant,  p.  595,  and  cases  there  cited. 

3.  So,  also,  an  unqualified  covenant  against  incumbrances 
is  broken  by  the  existence,  at  the  time  of  its  execution,  of 
an  outstanding  incumbrance.  lb. ;  Wyman  v.  Ballard,  12 
Mass.  Rep.  304 ;  17  ib.  220 ;  Andrews  v.  McCoy,  8  Ala.  Rep. 
920.  If,  however,  the  covenant  merely  extends  to  quiet  en- 
joyment against  incumbrances,  then  it  is  broken  only  by  an 
entry,  or  expulsion  from  the  premises,  or  some  disturbance 
in  the  possession,  2  Bacon,  595,  supra. 

4.  As  Knox  was  not  bound  to  wait  until  alt^r  he  was  dis- 
turbed in  his  possession,  in  order  to  entitle  him  to  his  action 
for  a  breach  either  of  the  covenant  of  seizin  or  against  incum- 
brances, he  would  be  entitled,  at  least,  to  nominal  damage ; 
but  if  he  has  proceeded  to  purchase  in  the  outstanding  title 
or  incumbrance,  as  he  well  may  do,  then  he  is  entitled  to  re- 
cover the  rea.sonable  price  which  he  has  fairly  and  necessarily 
paid  for  the  same.  He  can  recover  no  more  than  the  price 
paid,  with  interest  from  the  time  of  payment,  but  may  re- 
cover less,  as  the  proof  may  satisfy  the  jury  that  the  title  or 
incumbrance  was  not  worth  the  amount  paid,  or  could  have 
been  procured  for  less.  Harlun  v.  Thomas,  15  Pickering,  69 ; 
Mitchell  v.  Hazen,  4  Mass.  412 ;  and  cases  on  the  brief  of  de- 
fendant's counsel.  See  also  Dunn  v.  White  &  McCurdy,  1 
Ala.  Rep.  645. 

5.  But  in  charging  the  jury,  that  in  the  absence  of  any 
other  evidence,  of  the  value  of  the  outstanding  incumbrance, 
they  might  take  the  amount  paid  by  the  plaintiff*  (Knox)  as 
evidence  of  such  value,  the  Circuit  Court  mistook  the  law. 
It  was  incumbent  on  him  to  prove,  in  order  to  recover  more 
than  nominal  damages,  not  only  the  amount  paid,  but  that 
such  payment  was  the  reasonable  value  of  the  interest  ac- 
quired. To  hold  that  it  was  reasonable,  from  the  bare  fact 
of  payment,  is  to  assume  as  true  the  fact  to  be  proved. 

The  payment  was  an  act  done,  in  which  Knox  and  Whit- 
man were  alone  the  actors.  Anderson  was  neither  a  party, 
nor  privy  to  it,  and,  as  to  him,  it  was  clearly  res  inter  alios 
acta,  and,  according  to  the  established  rules  of  evidence,  in- 
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admissible  to  fix  the  amount  with  which  he  should  be 
charged,  but  allowable  only  as  a  fact,  which,  if  connected 
with  proof  of  its  fairness,  would  entitle  the  plaintiff  below 
to  recover  the  sum  so  paid. 

That  Knox  offered  to  prove  the  reasonableness  of  the  pay- 
ment, and  was  prevented  by  an  objection  interposed  by  the 
other  side,  which  the  court  sustained,  did  not  justify  the  jury 
in  acting  without  proof,  or  in  considering  that  as  proof 
which  would  otherwise  be  incompetent.  This  part  of  the 
charge,  therefore,  was  erroneous. 

The  views  above  expressed  show  that  the  court  properly 
refused  the  charged  prayed  for  by  the  counsel  for  the  defend- 
ant in  the  court  below. 

Let  the  judgment  be  reversed,  and  cause  remanded. 
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1.  Before  the  passage  of  the  act  of  1850,  (pamphlet  Acts  81,)  in  cases  of  forci- 
ble entry  and  detainer,  unlawful  detainer,  &c.,  removed  into  the  Circuit  Court 
by  certiorari,  a  trial  must  have  been  had  on  an  assignment  of  erroi-s  on  the 
record  sent  up  by  the  justice  of  the  peace,  and  not  de  novo;  and  if  the  party 
whose  duty  it  was  to  assign  errors,  failed  or  refused  to  do  so,  the  judgment  of 
the  justice  must  have  been  affirmed. 

2.  The  act  of  1850,  which  requires  a  trial  de  novo  to  be  had  in  such  cases,  does 
not  apply  to  cases  which  had  been  removed  to  the  Circuit  Court,  and  which 
were  there  pending  at  the  passage  of  the  act. 

3.  Where  the  petition  for  a  certiorari  had  been  presented  to  the  Circuit  Judge, 
.   and  his  fiat  obtained,  and  these  had  been  filed  with  the  clerk  of  the  Circuit 

Court  Ijefore  the  passage  of  the  act,  the  jurisdiction  of  that  court  attached,  and 
the  act  of  1850  cannot  apply  to  the  case,  although  the  bond  required  by  the 
judge  was  executed,  and  the  writ  of  certiorari  issued,  after  the  passage  of  the 
act 

4.  When  a  trial  de  novo  is  improperly  had  in  the  Circuit  Court,  in  u  cause  which 
was  there  pending  before  the  passage  of  the  act  of  1850,  the  judgment  founded 
upon  the  verdict  of  the  jury  will  be  reversed  in  the  Appellate  Court,  although 
the  plaintiff  in  eri-or  Is  the  party  who  sued  out  the  certiorari,  and  who  failed 
to  assign  errors  in  the  Cureuit  Court 

Ereok  to  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  E.  Pickens. 
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Lester  commenced  a  proceeding,  under  the  statute,  against 
Mahan,  before  a  justice  of  the  peace,  for  the  unlawful  detain- 
er of  the  possession  of  certain  lands  described  in  the  proceed- 
ings;  the  jury,  trying  the  case  before  the  justice,  rendered  a 
verdict  against  the  defendant,  and  judgment  was  given  accord- 
ingly. On  the  5th  of  February,  1850,  the  defendant  exhibi- 
ted his  petition,  for  certiorari^  to  the  Judge  of  the  Ninth  Ju-' 
dicial  Circuit,  who,  by  his  fiat  without  date,  ordered  the  cer- 
tiorari to  issue.  This  petition  and  fiat  appears,  by  the 
memorandum  of  the  Clerk  of  the  Circuit  Court,  to  have  been 
filed  in  his  office  on  the  9th  day  of  February,  1850,  the  bond 
required  by  the  fiat  to  be  given  was  executed  on  the  23d 
February,  1850,  and  the  writ  of  certiorari  was  issued  on  the 
same  day.  When  the  case  was  called  for  trial  in  the  Circuit 
Court,  at  the  Fall  Term,  1850,  Lester  moved  to  dismiss  the  case 
for  want  of  an  assignment  of  errors  by  the  party  suing  out  the 
writ  of  certiorari,,  but  the  court  overruled  the  motion,  and  di- 
rected the  cause  to  be  tried  ck  novo,,  notwithstanding  the  ob- 
jection of  Lester's  counsel. 

The  parties  then,  under  the  order  of  the  court,  proceeded 
to  try  the  case  de  novo,,  when  Mahan  took  several  exceptions 
to  the  ruling  of  the  court,  as  shown  by  a  bill  of  exceptions 
in  the  record.  The  jury  returned  a  verdict  for  Lester,  the 
plaintiff",  (as  the  case  stood  on  the  docket,)  and  a  judgment 
was  given  against  him  for  costs,  but  it  appearing  that  he  had 
previously  surrendered  the  possession,  no  writ  of  restitution 
was  ordered. 

The  case  is  brought  to  this  court  by  writ  of  error,  sued 
out  by  Mahan,  and  he  assigns  for  error  the  matters  set  forth 
in  the  bill  oi  exceptions,  and  in  the  record  of  the  Circuit 
Court. 

L.  E.  Parsons,  for  plaintiff  in  erroi-. 
Falkner  &  Rice,  contra. 

LIGON,  J. — ^The  rules  regulating  proceedings  in  the  Cir- 
cuit Court,  in  cases  of  forcible  entry  and  detainer,  brought 
before  it  by  certiorari,,  have  demanded  the  attention  of  this 
court  from  a  very  early  period,  and  are  scattered  through 
many  of  its  decisions,  so  that,  under  the  law  as  it  had  been 
settled,  before  the  passage  of  the  act  of  12  th  February,  1850, 
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the  courts  could  experience  but  little  difficulty  with  regard  to 
them. 

As  early  as  1822,  it  was  held,  that  the  trial  in  the  Circuit 
Court  must  be  on  the  record  sent  up  by  the  Justice  of  the 
Peace,  and  not  de  novo  before  a  jury.  Ala.  Kep.  99.  At  the 
January  Term,  1830,  the  court  advanced  one  step  further  in 
settling  the  practice,  and  in  Durham  v.  Carter  &  Carroll,  2 
Stew.  497,  it  was  held,  that  the  trial  must  be  on  errors 
assigned  in  the  record.  In  Aldridge  v.  Hightower,  4  Por. 
418,  still  further  progress  was  made,  and  it  was  held,  that,  if 
the  party  removing  the  cause  to  the  Circuit  Court  by  certio- 
rari, failed  to  assign  errors,  the  judgment  of  the  Justice 
should  be  affirmed.  This  rule  is  again  laid  down  in  Bell  v. 
Killcrease,  11  Ala.  Kep.  685,  and  may  now  be  regarded  as 
the  settled  rule  for  the  government  and  disposal  ol  all  cases 
of  this  class,  which  are  not  within  the  influence  of  the  provi- 
sions of  the  act  of  12th  February,  1850,  above  referred  to. 

It  is  perfectly  clear,  that  if  the  new  rule  established  by  the 
act  of  1850  does  not  apply  to  this  case,  the  court  below  com- 
mitted a  fatal  mistake,  in  refusing  to  require  Mahan  to  assign 
errors,  as  requested  by  the  counsel  of  Lester,  and  in  not  en- 
tering a  judgment  of  affirmance  on  his  failure  to  do  so. 

The  Circuit  Court,  however,  decided  that  the  cause  must  be 
tried  under  the  act  of  1850,  and  although  the  record  shows 
that  Lester,  by  his  counsel,  objected  to  this  ruling,  yet  it  ap- 
pears that  instead  of  suffering  his  suit  to  be  dismissed  by  the 
court  for  his  refusal  to  proceed  in  it,  as  he  might  safely  have 
done,  he  entered  into  the  trial  de  novo,  and  succeeded  in  ob- 
taining a  verdict  and  judgment. 

During  the  progress  of  the  trial  de  novo  in  the  Circuit 
Court,  the  defendant  excepted  to  the  ruling  of  the  court  on 
several  points  shown  in  the  bill  of  exceptions,  but  as  that  pro- 
ceeding was,  in  our  opinion,  whoUy  unauthorized  and  irregu- 
lar, and  the  judgment  in  it  essentially  different  from  the  one 
which  the  law  would  pronounce,  we  deem  it  tmnecessary  to 
examine  the  lulings  of  the  court  with  regard  to  the  testi- 
mony. 

The  act  of  1850  (session  acts  81)  could  not,  from  the  nature 
of  the  provisions  contained  in  it,  have  been  intended  by  the 
General  Assembly  to  apply  to  any  case  which  had  been  de- 
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cided  by  a  Justice  of  the  Peace,  and  brought  into  the  Circuit 
Court  by  certiorari,  before  its  pjussiige.  The  tirst  section  of 
the  act  provides,  that  after  its  passage,  "all  eases  ol"  forcible 
entry  and  detainer,  forcible  detainer,  and  unlawful  detainer, 
which  may  be  removed  to  any  Circuit  or  County  Court  pur- 
suant to  law,  shall  be  tried  da  novo^^''  &c.  The  second  section 
provides,  "that  any  person  agiieved  by  the  judgment  of  any 
Justice  of  the  Peace,  or  the  verdict  of  a  jury  trying  such 
cause,  shall  have  the  right  of  appeal  to  the  next  Circuit  or 
County  (^ourt  sitting  for  the  county  in  which  such  cause  may 
have  been  pending,"  &c.  In  the  third  section  this  language 
is  employed:  "That  in  every  such  ease  hereafter  to  be  tried, 
it  shall  not  be  the  duty  of  the  Justice  to  make  out  a  complete 
record  of  th(;  proceedings,"'  &e. 

When  these  several  provisions  are  taken  together,  they 
seem  to  exclude  the  idea  that  they  were  intended  to  be 
applied  to  any  causes  except  such  as  are  tried  before  the  Jus- 
tice, according  to  them.  Before  the  passage  of  this  act,  the 
Justice  was  required  to  malce  a  record  of  the  proceedings 
before  him,  and  of  so  much  of  the  evidence  as  was  objected 
to;  no  appeal  wjis  allowed,  and  the  County  Court  had  no  juris 
diction  whatever,  (Clay's  Dig.  253,  §  18 ;  2  Stew.  496) ;  but 
in  the  cases  intended  to  be  included  in  this  act,  that  Court 
has  concurrent  jurisdiction  with  the  Circuit  Court.  Doubt- 
less the  Legislature  intended  to  provide  a  rule  for  such  cases 
as  might  arise,  or  find  their  way  into  the  Circuit  and  County 
Courts  after  its  passage,  and  not  to  regulate  the  manner  of 
proeeediug  in  those  already  pending  in  the  Circuit  Court. 

But  it  is  insisted  that  this  cause  cannot  be  regarded  as  hav- 
ing been  pending  in  the  Circuit  Coui't  at  the  passage  of  the 
act  of  1850,  and  consequently  was  rightly  subjected  to  its 
provisions  in  the  form  and  manner  of  trial.  This  is  predica- 
ted on  the  supposition,  that  although  the  petition  was  pre- 
sented to  the  Circuit  Court  Judge,  and  his  Jiat  obtained  for 
the  co'tiorari,  and  both  the  petition  and  fiat  were  filed  with 
the  clerk  before  the  passage  of  the  act,  yet  the  bond  was  not 
executed,  nor  the  writ  o£  certiorari  issued,  until  ten  days  aft^r 
its  passage,  and  that,  until  the  boid  was  given,  the  case  was 
not  in  the  Circuit  Court. 

It  may  be  repUed,  that  the  bond,  on  the  execution  of  which 
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SO  much  stress  is  placed  in  the  objection,  is  not  required  by 
the  statute,  and  consequently  its  execution  is  neither  indis- 
pensable nor  necessary  to  give  the  Circuit  Court  jurisdiction. 
Whether  a  bond  shall  be  given  or  not>  is  left  to  the  discre- 
tion of  the  Judge  granting  the  fiat  for  the  writ  of  certiorari. 
Clay's  Dig.  251,  §  18 ;  Childress  v.  McGehee,  Ala.  Eep.  131. 

But  in  this  case,  other  considerations  show  conclusively 
that  the  jurisdiction  of  the  Circuit  Court  had  attached  before 
the  passage  of  the  act.  The  petition  had  been  presented  to 
the  Judge,  Mvsfiat  obtained,  and  these  filed  with  the  Clerk  of 
the  Circuit  Court,  before  the  approval  of  the  law.  These  are 
the  incipient  steps  necessary,  in  cases  of  this  kind,  to  call  the 
jurisdiction  of  that  court  into  action  ;  it  attached  the  moment 
the/c/^  was  granted  by  the  judge,  and  was  rendered  complete 
and  active  by  the  execution  of  the  bond,  and  issue  of  the 
writ  of  certiorari ^vA  notice;  the  former  to  bring  up  the  re- 
cord, and  the  latter  to  bring  in  the  opposite  party.  These 
relate  back  to  the  petition  and  fiat.^  and  thus  fix  the  period  at 
which  the  suit  may  be  said  to  have  been  pending  in  the  Cir- 
cuit Court,  at  the  point  of  time  when  the  first  legally  author- 
ized steps  were  taken  to  bring  up  the  record,  or  in  other 
words,  when  the  petition  was  presented  and  the  jiat  of  the 
Judge  obtained. 

The  act  of  1850  is  not  the  law  regulating  the  proceedings 
of  this  case,  and  so  far  as  any  were  had  under  it,  they  were 
wholly  irregular,  and  cannot  be  allowed  to  efi'ect  detrimen- 
tally the  rights  of  the  parties.  The  unwilling  acquiescence  of 
Lester  in  the  trial  de  novo,  will  not  render  it  regular,  and  con- 
sequently the  judgment  rendered  in  it,  founded,  as  it  appears 
by  the  record  to  be,  on  the  verdict  of  the  jury,  cannot  be  sup- 
ported. The  only  judgment  which  the  court  could  have 
rightfully  rendered,  must  have  been  founded  alone  on  the 
record  sent  up  by  the  Justice  of  the  Peace,  and  could  have 
been  none  other  than  one  of  affirmance  or  reversal,  on  errors 
assigned. 

Li  the  court  below,  the  plaintiff"  moved  to  dismiss  the  case 
for  the  want  of  an  assignment  of  errors,  which  was  refused, 
and  as  it  appears  by  the  record,  the  court,  without  any  fur- 
ther action  of  either  party,  but  mero  motu,  directed  a  jury  to 
come,  and  a  trial  de  novo  to  be  had.     The  motion  to  dismiss 
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was  rightly  refused.  The  judgment  of  the  court,  in  case  the 
party  bringing  the  cause  into  it  refused  or  failed  to  assign 
errors,  should  not  have  been  one  of  dismiffsal,  but  of  affirm- 
ance iov  the  want  of  assignment  of  errors.  11  Ala.  Rep.  685. 
The  case,  then,  stands  as  though  no  order  had  been  taken  in 
it  in  the  Circuit  Court,  except  the  judgment,  which  is  irregu- 
lar and  erroneous,  and  it  must  be  remanded  to  that  court,  that 
it  may  be  proceeded  in  according  to  the  law  as  it  is  declared 
in  this  opinion. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


WARD   vs.  WINSTON  &  Co 

1.  In  assumpsit  by  plaintiff  against  his  commission  merchants,  t-o  recover  dam- 
ages for  losses  on  cotton,  plaintiff  introduced  proof  of  a  conversation  between 
himself  and  defendants,  for  the  purpose  of  showijig  that  he  had  instructed  them 
to  sell  his  cotton  and  not  to  hold  it     Held, 

That  tlie  fact  of  instructions  must  be  detei-mined  fmm  the  whole  conversa- 
tion, as  brought  out  on' direct  oxamioation  and  cross  examination ;  and  that 
the  court  properly  refused  to  instruct  tlie  jiu'y  upon  the  effect  of  a  particular 
portion  of  it  only. 

Error  to  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Wm.  R.  Smith. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
in  error,  ag  linst  the  defendants,  wiio  were  his  commission 
merchants,  to  recover  damages  for  their  alleged  neglect  and 
mismanagement  in  the  sale  of  his  cotton.  Plaintiff  proved, 
that  after  defendants  had  received  his  cotton,  he  told  them 
that  he  wanted  it  sold,  a:.d  not  held,  as  he  had  previously 
suffered  from  having  his  cotton  held.  The  witness  who  tes- 
tified to  this  conversation  also  testified,  on  cross  examination, 
that  when  plaintiff  gave  these  instructions  to  defendants,  de- 
fendants informed  him  that,  in  consequence  of  a  pressure  in 
the  money  market,  at  that  time,  his  cotton  would  not  sell  for 
more  than  6 J  cents,  although  it  was  worth  7  cents;  to  which 
plaintiff  replied  that  he  would  like  to  have  seven  cents.  The 
cotton  was  held  until  May  1,  and  then  sold  fur  5|  cents. 
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The  plaintiff  requested  the  court  to  charge  the  jury,  that 
if  they  believed  he  had  told  defendants  that  he  wanted  his 
cotton  sold,  and  not  held,  as  he  had  previously  suffered  much 
from  having  his  cotton  held,  that  this  amounted  to  instruc- 
tions to  sell.  The  court  refused  the  charge,  and  instructed 
the  jury,  that  he  would  leave  it  to  them  to  interpret  the 
whole  conversation,  as  brought  out  by  the  direct  and  cross 
examination.  There  Avas  a  verdict  for  the  defendants.  The 
charge  refused  and  the  charge  given,  are  now  assigned  for 
error. 

R.  H.  Smith,  for  plaintiff  in  error. 
Bliss  &  Baldwin,  for  defendants. 

GOLDTHWAITE,  J. — It  is  apparent,  from  an  examina- 
tion of  the  bill  of  exceptions  in  this  case,  that  the  question 
before  the  jury  was  simply  to  ascertain,  from  the  conversa- 
tion proved  to  have  taken  place  between  the  parties,  whether 
it  was  the  intention  of  the  plaintiff  in  error  to  instruct  the  de- 
fendants, his  factors,  to  sell.  To  ascertain  this,  they  were  to 
consider  the  whole  conversation ;  and  the  court  committed 
no  error  in  refusing  to  charge  upon  the  effect  of  a  particular 
portion  only.  The  charge  given  was  equivalent  to  instruc- 
tions, that  in  ascertaining  the  fact  which  the  conversation 
was  introduced  to  prove,  they  should  look  to  the  whole  con- 
^versation. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


MORRIS  vs.  MORRIS. 

1.  A  bill  for  a  divorce  is  not  demurrable,  because  it;^alleges  tvp»  distinct  grounds 
of  divoi-ce. 

2.  When  a  bill  alleges  that  tbe  husband  drove  his  wife  out  of  Ma  hwise,  and  that 
he  lives  in  adultery  with  another  woman,  the  ease  is  within  the  statute,  and 
is  equivalent  to  an  allegation  that  he  "abandoned  her,"  <fec. 

8.  In  applications  for  divorce,  when  the  answer  admits  Ihe  marriage,  proof  that 
the  parties  bad  lived  together  as  man  and  wife  for  more  than  forty  years,  is 
sufficient  evidence  of  the  marriage. 
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Error  to  the  Chancery  Court  of  Morgan. 
Tried  before  the  Hon.  D.  G.  Ligon. 

This  was  a  bill  for  divorce  and  alimony  by  the  wife  against 
the  husband. 

The  bill  charges,  that  the  parties  were  married  in  1801,  and 
lived  together  as  man  and  wife,  in  North  Carolina  and  this 
State,  until  some  time  in  1842 :  that  in  that  year  the  husband 
drove  his  wife,  the  complainant,  from  his  house,  by  fear  and 
threats ;  and  that  about  this  time  he  commenced  an  adulterous 
connection  with  another  woman,  one  Martha  Jones,  by  whom 
he  was  reputed  to  have  three  bastard  children  at  the  time  of 
filing  the  bill. 

The  bill  also  alleges  that  the  conduct  of  the  husband  to- 
wards her  was  "cruel  and  unhusbandlike,"  but  does  not 
specify  any  acts  of  corporal  harm.  It  is  also  alleged,  that  he 
made  no  provision  for  her  support,  but  left  her  to  find  a  sup- 
port in  old  age,  as  best  she  could.  The  bill  also  alleges  that 
the  husband  had  already  received  from  the  estate  of  the  wife's 
father,  a  certain  sum  of  money,  and  that  there  was  other 
money  coming  to  her  from  that  quarter,  which  she  prayed 
he  might  be  enjoined  from  receiving.  The  pecuniary  means 
of  the  husband  are  set  out,  and  the  bill  concludes  with  a 
prayer  for  divorce  from  the  bonds  of  matrimony,  and  for  ali- 
mony. 

The  answer  denies  all  the  material  allegations  of  the  bill, 
except  the  fact  of  marriage.  There  is  a  demurrer  to  the  bill, 
for  multifariousness,  and  for  want  of  certain  and  sufficient 
allegations ;  which  was  overruled. 

The  chancellor,  at  the  hearing,  upon  the  bill,  answer,  and 
proofs,  decreed  in  favor  of  the  complainant,  dissolving  the 
marriage,  and  granting  to  the  wife  an  allowance  out  of  the 
husband's  property. 

The  assignments  of  error  amount  to  but  three,  in  substance, 
1.  That  the  bill  is  multifarious.  2.  That  the  allegations 
are  not  certain  and  sufficient.  3.  That  the  proofe  did  not 
authorize  the  decree. 

Thomas  M.  Peters,  for  plaintiff  in  error. 

1.  Defendant's  demurrer  should  have  been  sustained.    In 
11 


170  ALABAMA. 


Morris  v.   Morris. 


this  State,  divorces  a  vhicuh  shall  only  be  granted  in  "cases" 
provided  for  by  law.  Some  one,  or  all  these  "  cases"  should 
be  alleged  in  the  bill,  either  in  the  language  of  the  statute,  or 
in  language  of  equivalent  import,  and  at  the  same  time  speci- 
fying the  facts  which  constitute  the  "  case,"  or  grounds  for 
divorce  relied  on  ;  otherwise,  the  bill  is  without  equity,  and 
demurrable.  Const,  of  Ala.  Art.  6,  §  13;  Clay's  Dig.  169, 
170,  §  1,  2,  3  ;  10  Ala.  Rep.  527 ;  4  Port,  467-476  ;  8  K  H. 
160. 

2.  The  bill  is  multifarious,  because  no  one  separate  statu- 
tory "  case"  for  divorce  is  stated  in  it,  but  parts  of  several  are 
indiscriminately  mingled  together,  so  that  it  does  not  appear, 
with  reasonable  certaint}'-,  upon  what  grounds  relief  is  sought ; 
whether  for  "abandonment,"  "  adultery,"  or  "cruelty."  This 
is  not  allowable.  11  Paige,  166;  4  Paige,  92;  1  Edw.  14; 
Story  Eq.  PL  295,  §  271. 

3.  And  though  it  may  be  admitted,  that  a  party  may  join 
in  the  same  bill,  several  distinct  "  cases"  for  divorce,  without 
rendering  it  multifarious,  yet  each  "  case,"  or  ground,  or  the 
facts  constituting  it,  should  be  separately  and  distinctly  al- 
leged; and  parts  of  different  "cases," or  grounds,  should  not 
be  confusedly  joined,  as  is  done  here.  4  Mass.  430 ;  7  Ired. 
674 ;  Story  Ec^.  PI.  268,  §  241.  et  seq. ;  4  Port.  467  ;  8  N.  H. 
160. 

4.  And  if  the  allegations  are  sufficient,  they  are  not  sus- 
tained by  the  evidence.  In  such  cases,  "  the  confessions,"  or 
admissions,  of  neither  party  are  to  be  taken  or  received  as 
evidence ;  they  are  totally  excluded,  by  legislative  enactment. 
And  though  they  might  authorize  the  court  to  i^roceed  upon 
evidence  and  proofs  much  less  stringent  than  might  be  other- 
wise reqiiired,  yet,  where  there  is  nothing  else,  the  proof 
must  fail  if  it  rests  upon  these.  And  without  the  defendant's 
confessions  or  admissions,  it  does  not  appear  that  the  marriage 
was  proved,  or  that  the  complainant  was  an  inhabitant  of  this 
State  for  three  years  immediately  before  filing  her  bill,  or  that 
her  husband  ever  abandoned  her,  and  lived  in  adultery  with 
another  woman,  or  that  he  ever  treated  her  with  cruelty. 
The  decree  is  therefore  against  evidence.  Clay's  Dig.  171,  § 
17  and  18 ;  1  Mass.  241 ;  4  Greenl.  R.  100 ;  4  Port,  467  ;  1 
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John.  Ch.  R.  197 ;  3  Edw.  550 ;  2  John.  Ch.  R.  204 ;  Wright, 
632  ;  2  Mass.  154. 

5.  The  wife  should  not  separate  from  the  husband,  against 
his  consent,  for  a  less  provocation  than  would  be  sufl&cient 
cause  for  a  divorce :  if  she  does,  it  is  her  own  fault,  and  she 
cannot  be  heard  to  complain  of  the  consequences.  If  cruelty 
is  relied  upon,  it  must  appear  that  there  was  actual  violence 
committed,  attended  with  danger  to  life  or  health,  or  there 
must  be  reasonable  apprehension  of  such  violence.  Mere 
threats,  nor  alienation  of  feelings,  nor  mere  indignities,  or  a 
charge  of  infidelity  by  the  husband  against  the  wife ;  nor 
vulgar,  obscene,  and  harsh  language,  with  epithets  suited 
deeply  to  wound  the  feelings  and  excite  the  passions,  if  un- 
accompanied with  acts  or  menaces  of  violence ;  nor  mere  aus- 
terity of  temper,  petulance  of  manner,  rudeness  of  language, 
a  want  of  civJ.  attention,  occasional  sallies  of  passion,  if  they 
do  not  threaten  bodily  harm,  or  even  blows  inflicted,  in  a  sud- 
den passion,  not  often  repeated,  or  dangerous ;  nor  corporal 
maltreatment,  unless  the  husband  endangers  the  wife's  life, 
will  entitle  her  to  a  divorce  on  account  of  cruelty.  11  Ala. 
Rep.  620 ;  1  Hagg.  35  ;  2  Mass.  150 ;  1  Brayt.  55  ;  10  Missouri 
Rep.  296 ;  17  Conn.  Rep.  189 ;  2  J.  J.  Marsh,  322 ;  1  Edw. 
278  ;  2  Paige,  501 ;  3  Edw.  469  ;  15  Ala.  Rep.  779  ;  17  Ala. 
Rep.  250 ;  Shelford  on  Mar.  &  D.  425,  et  seq. ;  3  Met.  257 ; 
5  Ired.  674. 

D.  C.  Humphreys,  contra. 

PIIELAN,  J. — The  first  point  made  is,  that  the  bill  is 
multifarious.  We  do  not  consider  it  liable  to  this  objection. 
There  is  but  one  ground  for  divorce  distinctly  and  fully  sta- 
ted, and  that  is,  the  ground  of  desertion  and  adultery.  What 
is  said  about  her  being  treated  by  the  defendant  in  a  "cruel 
and  unhusbandlike  manner,"  is  not  accompanied  by  any  state- 
ment of  particulars;  is  not  in  the  form  of  a  distinct  com- 
plaint, nor  is  any  proof  brought  to  that  particular  allegation. 
But  even  if  two  distinct  grounds  for  divorce  are  contained  in 
the  same  bill,  it  is  not  demurrable  on  that  account. 

We  come  next  to  consider  whether  the  allegations  of  this 
bill  bring  the  case  within  the  scope  of  our  statute  on  the  sub- 
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ject  of  divorces.  The  statute  enumerates,  as  one  of  the  ca- 
ses in  which  a  divorce  may  be  granted,  "  when  the  husband 
shall  have  abandoned  the  wife,  and  lives  in  adultery  with 
another  woman."  The  allegation  here  is,  that  Ylq  forced  herr  to 
abandon  him;  drove  her  off  is  the  language  of  the  bill. 
And  this,  it  is  insisted,  does  not  bring  the  case  within  the 
statute.  Then,  if  a  man  will  only  be  guilty  of  the  aggravated 
wrong  of  bringing  an  adulteress  into  his  house  and  driving 
his  own  wife  out,  the  statute  will  afford  the  injured  wife  no 
relief.  It  would  be  monstrous  to  give  it  such  a  construction, 
and  we,  therefore,  hold  the  allegations  sufficient. 

But  it  is  contended,  in  the  last  place,  that  the  proofs  do  not 
justify  the  decree.  We  have  examined  them  carefully,  and 
we  cannot  hesitate  to  say  that  they  make  out  a  very  gross 
and  disgusting  case  of  adultery  on  the  part  of  an  old  man, 
who  drives  from  the  house  the  wife  with  whom  he  had  lived 
for  more  than  forty  years,  and  by  whom  he  had  sons  and 
daughters  then  grown. 

It  is  also  objected,  that  the  fact  of  the  marriage  of  the  par- 
ties is  not  proved,  except  by  the  admissions  of  the  answer, 
which  it  is  insisted  are  not  competent  for  this  purpose.  We 
express  no  opinion  on  this  point ;  it  is  not  necessary,  for  the 
fact  that  the  parties  lived  together  for  many  years  as  man 
and  wife,  is  abundantly  proved  by  the  witnesses  on  both 
sides,  and  that  is  sufficient  proof  of  marriage  in  this  case. 

Let  the  decree  of  the  Chancellor  be  affirmed. 


WORTHY,  BROWN  &  Co.  vs.   PATTERSON. 

1.  Proof  that  a  witness,  who  had  been  supoenaed,  and  whose  deposition  had  been 
taken  twelve  days  before  the  trial,  was  infirm  and  generally  unable  to  leave 
home  about  the  time  when  his  deposition  was  taken,  raises  &  prima  facie  pre- 
sumption that  he  was  unable  to  attend  court,  and,  in  the  absence  of  proof  to 
to  the  contrary,  showing  his  ability  to  attend,   warrants  the  admission  of  his 

deposition. 

2.  The  measure  of  damages  for  the  false  warranty  of  the  soundness  of  a  slave, 
when  the  purchaser  has  not  ofiFered  to  return  him,  is  the  difference  between  his 
actual  value  and  the  amount  which  he  would  have  been  worth  if  sound. 
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Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Phelan. 

(»»  This  action  is  brought  to  recover  damages  for  the  false 
warranty  of  a  slave.  It  appeared  that  the  defendants  sold 
the  slave  to  the  plaintiff  on  the  17th  day  of  March,  1846,  for 
five  hundred  and  fifty  dollars,  and  warranted  him  to  be  sound. 
And  it  was  proved  that  the  slave  was  unsound,  and  died  about 
two  years  after  the  sale,  of  injuries  received  before  the  plain- 
tiff bought  him.  It  was  shown,  however,  that  the  slave  ren- 
dered the  plaintiff  service,  up  to  November,  1847,  and  that 
such  services  were  worth  from  four  to  six  dollars  per  month. 
The  plaintiff  had  never  offered  to  return  the  slave  to  the  de- 
fendant. In  the  progress  of  the  trial,  the  plaintiff  offered  to 
read  the  deposition  of  one  Boswell,  who  had  been  examined 
upon  interrogatories  twelve  days  before  the  trial,  and  proved 
that  the  mtness  resided  about  fifty-four  miles  from  the  court 
house,  was  infirm  at  the  time  of  taking  his  deposition,  and 
generally  about  that  time  unable  to  leave  home.  He  had 
been  subpcenaed,  but  did  not  attend.  Upon  this  evidence  the 
court  admitted  his  deposition,  and  the  defendant  excepted. 

The  defendant  requested  the  court  to  charge  the  jury,  that 
if  they  believed  from  the  evidence,  that  the  negro  was  un- 
sound at  the  time  of  the  sale,  if  there  was  no  evidence  that 
the  plaintiff  offered  to  return  him,  and  the  evidence  showed 
that  he  was  not  wholly  valueless,  then  the  measure  of  dam- 
ages would  be,  the  difference  between  the  actual  value  of  the 
negro  at  the  time  of  the  sale,  and-  the  value  of  the  negro  had 
he  been  sound,  with  interest  on  that  difference  from  the  time 
of  the  sale.  This  charge  the  court  refused,  and  instructed 
the  jury,  that  if  the  slave  died,  before  suit,  of  injuries  exist- 
ing at  the  time  of  the  sale,  the  measure  of  damages  was  the 
entire  value  of  the  slave  at  the  date  of  the  sale.  To  the 
charge  thus  given,  and  the  refusal  to  charge  as  requested,  the 
defendant  excepted. 

Harris,  for  plaintiff. 
Semple,  contra. 

DARGAN,  C.  J. — We  can  perceive  no  reason  why  the 
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deposition  of  the  witness  should  have  been  rejected.  The 
proof  was  that  he  was  infirm  and  generally  unable  to  leave 
home  at  the  time  the  deposition  was  taken,  and  it  was  taken 
twelve  days  only  before  the  trial.  The  proof  raised  at  least 
&  prima  facie  presumption  that  he  was  unable  to  attend  court, 
and  in  the  absence  of  any  proof  to  the  contrary,  showing  the 
ability  of  the  witness  to  attend,  warranted  the  admission  of 
his  deposition.  The  length  of  time  between  the  taking  of  his 
deposition  and  the  trial  was  too  short,  to  enable  the  court  to 
conclude  that  the  witness  had  recovered  sufficiently  to  attend 
and  give  evidence.  At  all  events,  as  the  court  did  not  draw 
the  inference,  that  the  witness  was  able  to  attend  and  give  tes- 
timony, we  cannot  say  there  was  error  in  not  drawing  such 
an  inference. 

The  court,  however,  erred  in  refusing  the  charge  requested, 
as  well  as  in  the  charge  given.  If  a  slave  is  warranted  sound, 
but  is  unsound  at  the  time  of  the  warranty,  the  purchaser, 
although  he  has  not  offered  to  return  the  slave,  may,  never- 
theless, recover  of  his  warrantor,  to  the  extent  that  the  slave 
is  impaired  in  value,  by  the  unsoundness  existing  at  the  time 
of  the  purchase.  This  rule  has  been  so  often  announced  by 
this  court,  that  it  must  be  considered  as  the  settled  law.  See 
Hogan  V.  Thorington,  8  Porter,  420;  White  v.  Kornegay, 
10  Ala.  255 ;  Marshall  v.  Gant,  15  Ala.  685. 

If,  therefore,  the  slave  was  of  any  value  at  the  time  of  the 
purchase,  this  actual  value  must  be  deducted  from  the  amount 
the  slave  would  have  been  worth,  had  he  not  labored  under 
disease  at  the  time  of  the  warranty.  To  hold  otherwise, 
would  be  to  allow  the  purchaser  damages  to  a  greater  extent 
than  he  had  suffered  injury ;  and  all  courts  hold,  that  the 
damages  for  a  breach  of  warranty  should  only  be  commen- 
surate with  the  injury. 

If  the  slave  was  of  no  value  at  all,  then  the  measure  of 
damages  would  be,  what  his  value  would  have  been  had  he 
been  sound.  But  if  he  was  of  any  value,  and  the  plaintiff 
saw  fit  to  retain  him,  then  the  actual  value  of  the  slave  must 
be  deducted  from  the  amount  the  slave  would  have  been 
worth,  if  he  had  been  sound.  This  rule  compensates  the 
plaintiff  for  his  actual  injury,  and  this  is  all  to  which  he  is 
entitled. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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FORREST  vs.  COLLIER. 

1.  Id  au  action  on  the  case  for  maliciously  suing  out  an  attachment  against  the 
plaintiff,  the  dofeudant  cannot  i-aise  the  objection  that  the  affidavit,  which  he 
made  to  procure  the  attachment,  and  on  which  the  writ  was  issued,  was  in- 
sufficient to  authorize  the  issuance  of  an  attachment 

2.  Nor  is  it  necesBaiy  that  the  declaration  should  aver  that  the  affidavit  was  in 
writing. 

5.  An  averment  that  the  attachment  was  sued  out  "  wi'ongftilly,  fraudulently, 
and  in  order  to  oppress  and  injure  said  plaintiff,"  is  equivalent  to  an  averment 
that  is  wag  sued  out  "  maliciously." 

4.  When  the  attachment  was  sued  out  by  the  defendant  as  agent  for  a  third  per- 
son, and  the  declaration  alleges  tliat  he  was  not  the  agent  of  such  tliird  per- 
son, but  acted  wholly  without  authority  from  him,  it  is  unnecessary  to  aver 
either  the  want  of  probable  cause  for  the  issuance  of  the  attachment,  or  that 
the  attachment  suit  is  ended. 

6.  The  de.endant  may  show,  in  mitigation  of  damages  in  such  case,  that  he  was 
the  plaiutifiTs  security  on  a  bond  wliich  had  been  given  to  stay  execution  in 
the  suit  in  which  the  attachment  was  sued  out,  and  that  the  plaintiif  was 
about  to  remove  his  property  from  the  State  at  the  time  he  sued  out  the  at- 
tachment against  him. 

Error  to  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Geo.  D.  Shortridge. 

This  was  an  action  on  the  case  by  Collier  against  Forrest 
to  recover  damages  for  maliciously  suing  out  seven  attach- 
ments against  the  plaintiff.  The  declaration  contained  t\T0 
counts,  which  are  described  at  sufficient  length  in  the  opin- 
ion. The  defendant  pleaded,  1.  Not  guilty;  2.  That  at  the 
time  when  said  attachments  were  sued  out,  said  ColUer  was 
indebted  to  the  said  several  plaintiffs  in  attachment  in  the 
several  sums  therein  respectively  mentioned,  and  was  about 
to  remove  his  property  out  of  the  State,  and  thereby  said 
plaintifis  in  attachment  would  lose  their  debts,  or  have  to  sue 
for  them  in  another  State ;  3.  That  said  plaintiff  was,  at  the 
time  of  suing  out  said  attachments,  justly  indebted  to  said 
plaintiffs  in  attachments  in  the  several  sums  therein  respec- 
tively mentioned,  and  was  about  to  remove  out  of  the  State, 
so  that  the  ordinary  process  of  law  could  not  be  served  upon 
him.  The  plaintiff  demurred  to  the  second  and  third  pleas, 
and  his  demurrer  was  sustained.  There  was  a  verdict  and 
judgment  for  the  plaintiff. 
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Frierson,  for  plaintiif  in  error. 

1.  The  declaration  shows  no  good  cause  of  action,  1st.  Be- 
cause if  being  for  a  mere  wrongful  act  at  common  law,  it 
should  show  special  damage  by  averment.  McCuUough  v. 
Walton,  11  Ala.  492 ;  2d.  That  the  facts  sworn  to  did  not 
authorize  the  issuance  of  the  process.  See  Clay's  Digest  54 ; 
Bennett  v.  Black,  1  Stewart  494;  Leigh  v.  Webb,  3  Esp. 
Rep.  105 ;  3d.  Declaration  does  not  show  the  facts  sworn  to 
to  have  been  in  writing.     Clay's  Digest  54, 

2.  There  is  no  averment  of  malice  or  want  of  probable 
cause.  Randall  V.  Henry,  5  S.  &  Porter  567;  13  Ala.  490 
and  501 ;  2  Saunders'  P.  and  Evidence  659,  and  cases  cited ; 
Purcell  V.  McNamara,  9  East  361 ;  Arbuckle  v.  Taylor,  3 
Dow.  160  ;  Johnston  v.  Sutton,  1  Term  Rep.  545  ;  Purton  v. 
Honnor,  1  B.  &  P.  205 ;  Turner  v.  Walker,  3  Gill  &  John- 
son, Md.  Rep.  377. 

3.  That  there  is  no  averment  that  the  suit  was  ended  or 
determined.  Smith  v.  Shackelford,  1  Nott  &  McCord,  S. 
C.  Rep.  36  ;  2  ib.  143 ;  2  ib.  54 ;  6  WendeU  N.  Y.  Rep.  418, 
2  S.  PI.  and  Evidence  658,  and  cases  cited. 

4.  That  the  plaintiflPs  demurrer  to  the  defendant's  second 
and  third  pleas  should  have  been  overruled.  See  Kirksy  v. 
Jones,  7  Ala.  622.  If  this  point  is  not  good,  then  it  must  be 
a  common  law  action,  and  the  second  and  third  points  apply 
with  full  force. 

5.  That  the  plaintiff's  oral  testimony  should  not  have  been 
allowed,  (see  the  bill  of  exceptions ;)  2d.  That  the  attach- 
ments should  not  have  been  made.  Donnell  v.  Jones,  13 
Ala.  490 ;  Kennedy  v.  Deer,  6  Porter  90. 

6.  That  it  was  improper  to  permit  the  plaintiff  to  read,  in 
evidence  to  the  jury,  the  several  judgments  mentioned  in  the 
biQ  of  exceptions  and  their  several  levies,  and  prove  the  pro- 
ceedings thereon.  It  was  irrelevant  to  the  issue.  Morrison 
et  ux  V.  Wright,  7  Porter  67. 

9.  It  was  improper  to  restrict  the  testimony  of  the  defen- 
dant, as  shown  by  the'^bill  of  exceptions.  The  defendant's 
testimony  offered  was  proper,  and  should  have  been  per- 
mitted. Kirksey  v.  Jones,  7  Ala.  622;  Randall  v.  Henry, 
5  Stewart  &  Porter,  367. 

P.  &  J.  L.  Martin,  contra. 
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CHILTON,  J. — This  was  an  action  on  the  case  by  ColUer 
against  Forrest,  for  falsely,  maliciously,  and  fraudulently  go- 
ing before  a  justice  of  the  peace  and  suing  out,  as  agent  for  a 
third  person,  an  attachment  against  the  plaintiff,  when  he  had 
no  authority  from  such  person  to  sue  out  the  same,  and  when 
execution  on  the  demand  was  suspended  by  a  stay-bond,  said 
Forrest  himself  being  the  security  on  said  bond. 

There  is  another  count,  which  does  not  differ  materially  in 
its  structure,  except  that  it  sets  out  the  facts  with  more  par- 
ticularity, and  avers  that  seven  judgments  were  rendered  by 
one  Childress,  a  justice,  which  are  particularly  described, 
against  said  Collier  and  his  partner,  Faver.  Executions  were 
issued  in  due  time,  and  stayed  by  the  execution  of  a  bond, 
with  Forrest  as  surety  thereon.  That  before  the  stay  had 
expired,  said  Forrest  went  before  the  justice  who  had  issued 
the  executions,  and  in  order  to  injure  and  oppress  the  said 
plaintiff,  &c.,  falsely  and  fraudulently  represented  himself  to 
be  the  agent  of  said  plaintiffs  respectively,  in  said  seven  judg- 
ments ;  made  aflidavits  in  the  several  cases,  as  agent,  for  at- 
tachments, and  procured  the  same  to  be  issued.  The  count 
avers  he  was  not  the  agent  at  the  time  spoken  of,  had  no 
authority  to  sue  out  the  writs,  and  that  said  attachments  res- 
pectively were  falsely,  maliciously,  and  vexatiously  sued  out, 
and  were  levied  on  certain  property  of  the  plaintiff,  which  was 
detained  from  his  possession  thereby,  and  he  put  to  expense 
in  defending,  &c.  This  is  the  substance  of  the  counts.  They 
were  demurred  to  in  the  court  below,  and  the  court  having 
overruled  the  demurrer,  their  legal  sufficiency  is  the  first  mat- 
ter of  inquiry. 

We  will  consider  the  objections  as  the  same  are  presented 
by  the  counsel  for  the  plaintiff  in  error. 

1.  He  insists,  that  the  counts  being  for  a  mere  wrongful 
act,  the  plaintiff  should  have  averred  special  damage.  With- 
out deciding  whether  such  averment,  in  this  case,  is  necessary, 
we  reply  that  in  this  case  special  injury  is  alleged,  viz:  that 
by  reason  of  the  seizure,  his  property,  of  the  value  of  $2,000, 
has  been  lost  to  him. 

2.  That  the  facts  sworn  to  did  not  authorize  an  attachment. 
We  think  this  is  not  an  important  inquiry  in  this  case.  Whe- 
ther in  strictness  of  law  the  affidavit  was  such  as  would  have 
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supported  the  attachment,  had  a  motion  been  made  to  quash 
the  writ  for  that  defect,  we  will  not  decide.  It  is  sufficient 
that  the  affidavit  was  such  as  to  call  into  exercise  the  juris- 
diction of  the  justice  over  the  case  presented,  and  that  the  is- 
sue of  the  attachments  was  the  immediate  or  proximate  result 
of  making  the  affidavits.  The  defendant  below  made  the 
affidavits  and  'procured  the  issue  of  the  attachments  thereon, 
and  it  is  not  to  be  tolerated,  if  he  did  it  maliciously  as  well  as 
unauthorizedly,  that  he  should  screen  himself  from  responsi- 
bility, by  showing  that  he  induced  the  justice  to  issue  them 
upon  affidavits  which  were  not  sufficient.  It  is  certainly  true 
that  a  mistake  of  the  justice  should  not  be  allowed  to  preju- 
dice Forrest ;  as,  if  the  latter  had  applied  and  made  oath  for 
an  attachment,  the  justice  had  issued  his  warrant  for  some  of- 
fence against  the  criminal  law.  But  in  this  case  he  applie? 
for  attachments  and  gets  them,  and  although  they  may  not  be 
regular,  the  injury  to  the  defendants  in  the  writs  is  not  the 
less,  nor  are  they  less  the  immediate  consequence  of  his  unau- 
thorized act ;  see  Ewing  v.  Sanford,  19  Ala.  Rep.  605. 

3.  This  reasoning  equally  applies  to  the  objection  that  the 
fact  is  not  averred  in  the  declaration  that  the  affidavits  were 
in  writing.  We  repeat,  that  the  regularity  of  the  attachment 
proceedings  is  not  before  us.  It  is  sufficient  that  the  justice 
has  by  law  jurisdiction  over  the  subject  of  attachments,  and 
that  that  jurisdiction  was  called  into  exercise  by  the  malicious 
and  unauthorized  act  of  Forrest,  as  charged  in  the  declara- 
tion. 

4.  It  is  said  there  is  no  averment  of  malice.  The  second 
count  does  aver  that  the  act  was  done  maliciously.  The  first 
does  not  use  this  term,  but  equivalent  expressions,  that  it  was 
done  "  wrongfully  and  fraudulently,  to  injure,"  &c. 

5.  The  other  objections,  that  there  are  no  averments  of  the 
want  of  probable  cause,  or  that  the  attachment  suits  have  been 
ended,  do  not  apply  to  a  case  like  this,  where  the  false  and 
fraudulent  representation  of  agency,  resulting  in  consequent 
damage,  is  the  gist  of  the  action.  Whether  there  existed 
cause  for  the  attachments  or  not,  so  far  as  the  creditors  were 
concerned,  is  only  important  as  affecting  the  damages,  and  al- 
lowable, under  the  peculiar  circumstances  of  this  case,  as  ex- 
planatory of  the  motive  of  Forrest..    His  peculiar  relation  to 
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the  parties,  standing  as  surety  on  the  stay-bond,  and  seeing 
his  principal  about  to  remove  his  property,  so  as,  if  effected, 
he  would  most  likely  have  the  debt  to  pay,  while  these  facts 
did  not  authorize  his  act,  and  consequently  constitute  no  bar 
to  the  suit,  as  the  pleas  suppose,  yet  they  presented  the  case 
in  a  different  light  than  that  which  would  have  characterized 
it,  had  there  existed  no  such  relation,  and  no  attempt  by  the 
principal  to  remove  his  property. 

The  principles  above  stated  embrace  all  the  points  raised 
in  this  case,  and  show  that  the  court  did  not  err  in  sustaining 
the  declaration,  and  adjudging  the  second  and  third  pleas  bad ; 
but  did  commit  an  error  in  the  exclusion  of  the  testimony,  as 
to  the  intention  of  the  defendant  in  error  to  remove  and  take 
his  property  to  Louisiana,  We  repeat,  that  while  this  proof 
would  not  bar  the  action,  it  explains,  to  some  extent,  and  is 
proper  to  be  considered  in  determining  whether  Forrest  acted 
wantonly. 

Judgment  reversed  and  cause  remanded. 


HOPKINS  vs.  SCOTT. 


1.  A  deed  of  trust  executed  by  a  defaulting  guardian  to  indemnify  and  save  harm- 
less his  securities,  which  recites  that  the  grantor  ia  indebted  to  his  ward  in 
an  amount  equal  to,  or  greater  than  tlie  value  of  the  property  conveyed  by  it, 
and  authorizes  the  trustee  to  sell  whenever  he  may  think  a  sale  most  condu- 
cive to  the  advancement  of  the  pui-poses  of  the  trust,  and  to  permit  the  grant- 
or to  retain  the  possession  of  all  the  property  until  the  sale  takes  place,  is  not 
fraudulent  on  its  face. 

2.  When  the  grantor  retauis  possession  of  the  property,  conveyed  by  deed  of 
trust  made  in  good  faith,  consistently  with  the  terms  of  the  deed,  his  posses- 
sion is  not  a  badge  of  fraud ;  and  if  it  be  merely  pennissive,  it  is  not  subject  to 
le\'y  and  sale  under  execution  at  law. 

3.  In  detinue  against  the  sheriff,  where  fraud  io  the  execution  of  the  deed  under 
which  the  plaintiff  claims  is  relied  upon  as  a  sole  defence,  and  no  evidence  ne- 
cessarily tending  to  raise  a  presumption  of  fraud,  or  to  prov^  fraud  itself^  is 
offered  on  the  trial,  it  is  not  error  for  the  court  to  instruct  the  jury  "  that  the 
matters  in  proof  did  not  make  out  a  case  of  fraud." 

Erbob  to  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Wm.  R.  Smith. 


/ 
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Detinue  by  Scott  as  trustee  against  Hopkins,  for  the  reco- 
very of  certain  slaves  and  other  property. 

The  bill  of  exceptions  shows,  that  on  the  29th  of  April, 
1847,  Kobert  Gr.  McMahan,  guardian  of  Turner  D.  Bell,  a 
minor,  found  himself  in  arrears  to  his  ward,  and  on  that  day 
made  a  deed  to  the  defendant  in  error  as  trustee,  for  the  bene- 
fit of  Christopher  D.  Scott  and  the  representatives  of  Will- 
iam McMahan,  deceased,  his  securities  on  his  guardian's  bond. 
In  this  deed  it  is  recited  that  the  ward  will  not  attain  his  ma- 
jority until  about  three  years  and  a  half  after  the  date  of  the 
deed;  that  McMahan  was  very  much  embarrassed;  was  in 
arrears  to  his  ward  in  about  the  sum  of  ten  thousand  dollars, 
and  was  desirous  to  secure,  indemnify,  and  save  harmless  his 
securities,  and  to  provide,  as  far  as  he  could,  for  the  payment 
of  the  sum  due  his  ward  on  final  settlement  of  his  guardian- 
ship ;  in  consideration  of  which  and  of  five  dollars,  acknow- 
ledged to  be  received  of  Lewis  M.  Scott,  he  sells  and  conveys 
to  him  certain  lands,  slaves,  household  furniture,  and  various 
other  articles  of  personal  property,  to  be  held  by  Scott  on  the 
following  trusts : 

1,  That  if  the  said  grantor  shall  fail  to  pay  the  amount  that 
may  be  due  to  his  ward  when  he  attains  the  age  of  majority, 
or  whenever  a  settlement  is  effected  of  his  guardianship,  or 
shall  fail  to  save  his  sureties  harmless  from  loss  and  damage, 
— then  the  trustee,  on  giving  thirty  days  notice  of  the  time, 
place,  and  terms  of  sale,  may  sell  all  the  property  conveyed, 
and  after  paying  the  cost  of  the  trust,  apply  the  residue  to 
the  amount  due  his  ward ; 

2,  The  trustee  shall  have  full  power  and  authority  to  sell 
all  or  any  of  the  property  conveyed,  for  cash,  on  thirty  days' 
notice,  whenever  he  may  consider  it  most  conducive  to  the 
interest  of  the  ward,  and  hold  the  proceeds  until  they  can  be 
legally  applied  to  the  amount  due  the  ward,  or  the  discharge 
of  the  liability  of  his  sureties  on  his  guardian  bond ; 

3,  The  trustee  is  authorized  to  permit  K.  G.  McMahan  to 
retain  possession  of  the  property  conveyed  until  a  sale  be- 
comes necessary,  or  most  conducive  to  effect  the  object  of  the 
trust,  or  may  hire,  rent,  or  sell  the  same,  or  any  portion  there- 
of, and  thereby  increase  the  fund  for  the  payment  of  the 
amount  due  the  ward,  (the  value  of  the  property  being  large- 
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ly  inadequate  as  a  security);  and  the  proceeds  of  any  such 
hiring  or  renting,  so  made  by  the  trustee,  to  be  held  by  him 
on  the  same  trust  as  the  property  itself. 

The  plaintiff  then  proved  the  execution  of  the  deed,  and 
the  truth  of  the  recitals  contained  in  it,  except  the  amount  of 
McMahan's  indebtedness  to  his  ward ;  and  on  this  subject  the 
proof  was,  that  at  the  making  of  the  deed,  McMahan  had 
made  the  best  computation  he  could  of  this  indebtedness,  and 
supposed  it  to  be  5^9,400,  that  it  had  since  been  truly  ascer- 
tained, and  was  found  to  be  $9,868  16-100,  at  that  time;  that 
the  sum  of  $10,000  was  inserted  by  the  draftsman,  without 
McMahan's  saying  or  doing  more  than  furnishing  the  estimate 
aforesaid. 

The  defendant  then  proved  that  on  the  6th  of  December, 
1848,  he  was  sheriff  of  Sumter  county ;  and  as  such,  levied 
sundry  valid  executions  against  McMahan,  Southerland  &  Co. 
(of  which  firm,  R.  G.  McMahan,  the  grantor  in  the  deed,  was 
a  partner)  on  the  property  in  controversy,  as  the  property  of 
McMahan — the  liens  of  these  fi.  fm.  did  not  attach  until  after 
the  date  and  registration  of  the  deed  to  the  plaintiff;  that  he 
possessed  said  property  under  such  levy  when  this  suit  was 
brought.  It  was  further  proved  by  defendant,  that  McMahan 
and  his  mercantile  partners  were  all  insolvent  when  the  deed 
was  made,  and  this  deed  included  all  McMahan's  individual 
property ;  and  about  the  same  time,  McMahan,  Southerland 
&  Co.  made  a  general  assignment  of  the  effects  of  the  firm  to 
a  trustee  for  the  benefit  of  the  creditors  of  the  firm ;  that 
McMahan  had  remained  in  undisturbed  possession  of  all  the 
property  conveyed,  by  permission  of  the  trustee,  from  the 
date  of  the  deed  until  the  levy,  and  was  so  possessed,  when 
the  levy  was  made.  This  was  all  the  material  proof  in  the 
case,  except  the  proof  of  the  value  of  the  property  sued  for. 

Under  this  proof,  the  court  ruled,  that  the  deed  was  not 
fraudulent  on  its  face,  and  charged  the  jury : 

1st.  That  the  matter  in  proof  did  not  make  out  a  case  of 
fraud; 

2d.  That  under  the  provisions  of  the  deed,  and  the  facts 
proved,  no  estate  was  in  McMahan  which  was  subject  to  levy. 

To  this  ruling  and  these  charges  of  the  Circuit  Court  the 
defendant  excepted,  and  the  case  is  brought  here  for  revision. 
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E.  H.  Smith,  for  plaintiff  in  error : 

1.  It  is  a  principle  often  recognized  by  the  Supreme  Court 
that  an  insolvent  debtor  making  an  assignment,  must  not  stipu- 
late for  any  benefit  to  himself,  but  must  fairly  appropriate  the 
property  to  his  creditors.  Providing  for  the  retention  of 
possession  by  the  grantor,  until  the  law  day,  is  not  fraudulent ; 
for  it  is  a  consequence  which  follows,  without  any  stipulation 
to  that  effect,  and  the  creditors  may  reach  any  such  interest. 
But  the  deed  in  this  case  does,  virtually,  and  in  the  most  ob- 
jectionable manner,  reserve  an  interest  to  the  grantor,  and 
yet  keep  off'  his  creditors.  The  grantor  empowers  his  ap- 
pointee to  confer  on  him  a  right  which  he  cannot  directly  re- 
serve. The  stipulations  leave  no  estate  which  a  creditor  can 
reach,  (12  Ala.  673,)  and  yet  one  which  the  debtor  may,  by 
the  permission  of  the  trustee,  enjoy  for  years.  Permitting 
the  grantor  to  enjoy  in  a  manner  inconsistent  with  the  pur- 
poses of  the  trust,  is  evidence  of  fraud,  4  Ala.  374 ;  12  ib. 
101 ;  10  ib.  93. 

2.  This  case  is  clearly  distiaguishable  from  all  the  cases  on 
which  the  defendant  in  error  relies.  See  Abercrombie  v. 
Bradford,  16  Ala.  560,  and  the  other  cases  cited  on  defendant's 
brief. 

Keavis  and  Bliss,  for  defendant  in  error : 

1.  The  deed  is  not  fraudulent  on  its  face,  and  the  evidence 
before  the  j  ury  did  not  show  it  to  be  fraudulent  in  fact,  for, 
1.  It  is  no  objection  to  the  validity  of  the  deed,  that  it  con- 
veys all  the  grantor's  property,  for  the  indemnity  of  his  sure- 
ties and  his  ward.  He  had  the  right  to  give  this  preference. 
See  the  cases  cited  in  1  Eeavis'  Dig.  p.  76,  §  1 ;  also.  Hind- 
man  V.  Dill,  11  Ala.  Eep.  689. 

2.  The  fact,  therefore,  that  the  grantor  was  in  failing  cir- 
cumstances, can  not  affect  the  validity  of  the  deed.  Hindman 
V.  Dill,  11  Ala.  Eep.  689 ;  and  the  cases  cited  in  1  Eeavis' 
Dig.  p.  76,  §  1. 

3.  A  deed  made  honajide^  in  trust,  to  secure  a  contingent 
liability,  will  be  upheld  against  a  creditor  of  the  grantor,  and 
while  the  liability  is  continuing,  and  undetermined,  the  prop- 
erty conveyed  in  trust,  cannot  be  sold  for  the  debts  of  the 
grantor.  Hawkins  v.  May,  12  Ala.  Eep.  673 ;  Perkins  v.  May- 
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field,  5  Port.  182  ;  Frow  v.  Smith,  10  Ala.  Rep.  671 ;  Dubose 
V.  Dubose,  7  Ala.  Rep.  235 ;  Elmes  v.  Sutherland,  ib.  262 ; 
Pope  V.  Wilson,  ib.  690;  P.  &  M.  Bank  v.  Clarke,  ib.  765; 
Tarver  v.  Roffe,  ib.  782;  Graham  v.  Lockhart,  8  Ala.  Rep. 
9;  Cunningham  v  Freeborn,  11  Wend.  241. 

4.  The  stipulation  in  the  deed,  that  the  trustee  may  per- 
mit the  grantor  to  retain  possession,  is  not  a  badge  of  fraud. 
See  the  cases  cited  in  1  Reavis'  Dig.  p.  431,  §  99;  also,  Gra- 
ham V.  Lockhart,  8  Ala.  Rep.  20 ;  Abercrombie  v.  Bradford, 
16  Ala.  Rep.  564r-5,  which  is  precisely  in  point ;  Barton  v, 
Wheeler,  9  Pick.  21 ;  Brock  v.  Headen,  13  Ala.  Rep.  376. 

5.  Nor  is  the  retention  of  possession,  under  the  stipulation, 
Johnson  v.  Cunningham,  1  Ala.  Rep.  249  ;  Malone  v.  Hamil- 
ton, Minor,  286 ;  Abercrombie  v.  Bradford,  16  Ala.  Rep.  560; 
ib.  567-8. 

6.  The  discrepancy  between  the  amount  of  the  debt  se- 
cured in  the  deed,  and  the  amount  proved  to  be  due,  cannot 
affect  the  validity  of  the  deed ;  there  being  no  evidence  that 
the  amount  was  overstated,  with  a  fraudulent  intent ;  Pen- 
nington V.  Woodall,  17  Ala.  Rep.  688 ;  Bumpass  v.  Dotson, 
7  Humph.  310,  316. 

7.  If  there  were  any  evidence  of  a  fraudulent  intent  on  the 
part  of  the  grantor,  in  making  the  deed,  that  could  not  affect 
the  beneficiaries,  who  are  not  shown  to  have  participated  in 
it.  Stover  v.  Herrington,  7  Ala.  Rep.  142 ;  Anderson  v.  Hooks, 
9  Ala.  Rep.  704;  Abercrombie  v.  Bradford,  16  Ala.  Rep. 
560. 

II.  The  grantor's  possession,  was  merely  permissive,  and 
therefore  not  subject  to  be  levied  upon.  Hawkins  v.  May,  12 
Ala.  Rep.  677. 

For  these  reasons,  the  charges  of  the  court  were  correct. 

LIGON,  J. — 1.  The  deed  which  forms  a  part  of  the  bill 
of  exceptions  does  not  on  its  face  show  that  it  was  intended 
to  hinder,  delay  or  defraud  the  creditors  of  the  grantor.  It 
purports  to  be  made  upon  a  full  and  ample  consideration,  and 
with  the  intention  to  save  harmless  certain  persons  who  had 
become  the  securities  of  the  grantor  on  a  guardian's  bond, 
and  it  further  shows  upon  its  face,  that  the  grantor  was  in 
arrears  to  his  ward  in  a  sum  exceeding  the  value  of  the  prop- 
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erty  conveyed.  The  right  of  a  debtor,  feirly,  and  in  good 
faith,  to  prefer  one  creditor  over  another,  or  over  all  others, 
when  he  finds  himself  in  failing  circumstances,  is  too  well 
settled  by  this,  and  other  courts,  to  be  doubted  at  this  day. 
Grimshaw  v.  Walker,  12  Ala.  Rep.  101 :  7  Ala.  Rep.  143; 
4  Ala.  Rep.  374;  9  For.  o6Q. 

2.  It  is  also  well  settled,  that  the  retention  of  possession 
by  a  grantor  in  a  deed  of  trust,  if  such  possession  is  consis- 
tent with  the  terms  of  deed,  is  not  a  badge  of  fraud ;  nor  is  it 
a  circumstance  from  which  an  inference  of  fraud  would 
necessarily  arise.  McGee  v.  Carpenter,  4  Ala.  Eep.  469; 
Eavisies  v.  Alston,  5  Ala.  Rep.  297 ;  8  Ala.  Rep.  694 ;  7 
Ala.  Rep.  235 ;  6  Ala.  Rep.  356.  From  the  bill  of  excep- 
tions in  this  case,  it  appears  that  the  only  proof  relied  upon 
by  the  plaintiff  in  error,  in  the  court  below,  was,  that  McMa- 
han,  the  grantor,  was  permitted  by  the  trustee  to  retain  the 
possession  of  the  trust  property  after  the  deed  was  made, 
until  it  was  taken  from  him  by  the  plaintiff  in  error.  The 
deed  stipulates  that  the  trustee  "is  authorized  to  permit 
Robert  G.  McMahan  (the  grantor)  to  retain  possession  of  the 
property  conveyed,  until  a  sale  becomes  necessary,  or  is 
most  conducive  to  effect  the  object  of  the  trust."  The  pos- 
session of  McMahan  was  strictly  consistent  with  one  of  the 
terms  of  trust.  It  is  therefore  no  badge  of  fraud,  nor  is  it  a 
circumstance  from  which  fraud  must  necessarily  be  inferred. 
The  case,  then,  stands  as  though  no  direct  proof  of  fraud  in 
fact  had  been  introduced  on  the  trial  below,  and  under  these 
circumstances  we  do  not  think  the  court  erred,  in  charging  the 
jury  as  it  did  on  this  branch  of  the  case.  It  is  said  by  this 
court,  in  the  case  of  Shefl&eld  &  Co.  v.  Parmlee,  8  Ala.  Rep. 
889,  that  "it  is  our  uniform  course  to  construe  the  charge  of 
the  court  in  connection  with  the  evidence  before  it,  and  the 
questions  raised;"  and  it  has  been  again  and  again  held  here, 
that  where  there  is  no  conflict  of  evidence,  it  is  not  error  for 
the  court  to  charge  generally,  that  one  party  or  the  other  is 
entitled  to  a  verdict.  15  Ala.  Rep.  276  ;  13  Ala.  Rep.  713 ; 
cum  multis  al.  Here  the  question  was,  does  McMahan's  pos- 
session, under  the  circumstances  of  the  case,  furnish  evidence 
of  fraud  in  making  the  deed  ?  is  it  a  badge  of  fraud  ?  We 
have  seen  that  it  is  not  allowed  by  law  to  have  that  effect ;  so 
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the  case  staads  as  though  no  proof  of  fraud  had  been  intro* 
duced,  and  there  Ls  no  conflict  of  evidence.  It  could  not, 
then,  be  error  to  charge  the  jury  that,  if  they  believed  the 
evidence,  they  should  find  for  the  plaintiff;  and  in  effect,  the 
charge  here  given  is  the  same.  Had  a  more  specific  charge 
been  desired  by  the  defendant,  he  should  have  asked  for  it. 

3.  To  the  last  charge  of  the  court  below,  we  do  not  see  that 
any  just  exceptions  can  be  taken.  The  deed  and  the  proof 
both  show  that  McMahan's  possession  was  merely  permissive, 
and  was  liable  to  be  terminated  at  the  pleasure  of  the  trustee. 
McMahan  could  not  legally  retain  it  one  moment  beyond  the 
will  of  the  trustee,  and  it  was  not  error  for  the  court  to  say 
to  the  jury  that  he  had  no  such  estate  in  the  property,  as 
was  subject  to  levy  and  sale  under  execution  on  a  judgment 
at  law.  See  Hawkins  v.  May,  12  Ala.  Rep.  673.  It  is  a  con- 
clusion of  law,  which  the  court  had  a  right  to  draw,  and  in 
this  case  it  was  a  proper  conclusion. 

There  is  no  error  in  the  record,  and  the  judgment  is  conse- 
quently affirmed. 


BRENNAN'S  Adm'r  vs.  HARRIS  et  al. 

1.  It  is  the  duty  of  tlio  Court  of  Probate  to  commit  an  cstat«  to  administration, 
on  the  application  oi  ii  creditor,  or  other  person  interested  in  it 

2.  But  the  refusal  of  the  court  to  grant  letters  of  administration  to  the  sheriff  on 
the  application  of  a  party  representing  himself  to  be  a  creditor,  is  not  an  inter- 
locutory or  final  order,  within  the  meaning  of  the  act  of  1860.  (Pamphlet  Acts, 
33,  §  29,)  from  which  an  appeal  lies. 

8.  The  party's  remedy  is  by  tnandamu». 

Appeal  from  the  Court  of  Probate  of  Autauga. 

This  was  an  application  to  the  Court  of  Probate  to  grant 
letters  of  administration  de  bonis  non,  on  the  estate  of  John 
M.  Creyon,  deceased,  to  the  sheriff  of  the  county.  The  appli- 
cant alleged  that  said  Creyon  in  his  lifetime  was  indebted  to 
said  Margaret  Brennan,  and  that  the  administrator  bad  died 
without  closing  the  administration.  The  court,  upon  hearing 
12 
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the  evidence,  refused  to  grant  the  letters  of  administration, 
and  dismissed  the  application.  An  appeal  was  taken  to  this 
court,  and  a  motion  is  now  made  to  dismiss  the  appeal. 

N.  Harris,  for  the  motion. 
Williams  &  Cocke,  contra. 

GOLDTHWAITE,  J.— Under  the  statute,  (Clay's  Digest, 
220,  §  1,)  the  right  to  letters  of  administration,  in  case  of  in- 
testacy, belongs  first  to  the  widow,  or  next  of  kin,  of  the  in- 
testate, or  some  of  them ;  and  in  case  of  their  refusal,  to  a 
creditor.  And  by  the  act  of  1821,  (Clay's  Digest,  222,  §  10,) 
authority  is  given  to  the  judge  having  jurisdiction,  to  grant 
letters  of  administration  to  the  sheriff  or  coroner  of  the  county, 
when  no  one  has  been  admitted  or  qualified  within  three 
months  after  the  death  of  the  deceased,  or  when  the  adminis- 
tration has  become  vacant  by  reason  of  death,  resignation,  or 
removal.  Under  the  influence  of  these  statutes,  we  think 
there  can  be  no  doubt  that  the  Court  of  Probate  having  juris- 
diction is  bound  to  commit  the  estate  to  administration,  on  the 
application  of  any  one  having  an  interest  therein.  A  creditor 
having  an  interest  in  the  estate,  has  a  legal  right  to  demand 
that  it  should  be  administered;  and  it  is  the  duty  of  the 
Judge  of  Probate,  on  his  application,  to  proceed  to  act  in  the 
premises. 

But  the  mere  refusal  to  act  in  such  a  case  is  not  final,  and 
cannot  legally  prejudice  any  future  application.  It  is  neither 
an  interlocutory  nor  a  final  judgment,  from  which,  under  the 
act  of  1850,  (Pamphlet  Acts,  33,  §  29,)  an  appeal  lies.  The 
remedy  is  by  mandamus^  Ex  Parte  Jones,  1  Ala.  15. 

The  appeal  must  be  dismissed. 


MITCHELL  vs,  COWSERT  AND  WIFE. 

1.  In  detinue  by  hnsbind  and  wife  jointly,  when  the  record  shows  such  title  ia 
the  wife  as  would  vest  a  chose  in  action  absolutely  in  the  husband,  and  is  si- 
leut  as  to  the  time  of  the  wrongful  taking  and  detainer  by  the  defendant,  the 
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Appellate  Court  will  p>-e8Uiae  in  favor  of  the  correctness  of  the  judgment  of 
the  court  below,  that  the  proof  showed  such  unlawful  taking  and  detiuner  to 
have  been  before  the  marriage. 

Error  to  the  Circuit  of  Pickens. 

Tried  before  the  Hon.  William  R.  Smith. 

This  was  an  action  of  detinue,  biought  by  the  defendant* 
in  error,  Cowsert  and  wife,  against  Mitchell.  They  sue  and 
declare  in  their  joint  name  lor  the  slave  in  controversy.  The 
parties  went  to  trial,  on  the  general  issue  and  the  statute  of 
limitations. 

In  the  bill  of  exceptions,  it  is  stated  that  the  plaintiffs  be- 
low, Cowsert  and  wife,  "  claimed  the  negro  by  virtue  of  an 
alleged  gift  by  the  grandmother  of  the  wife,  before  her  mar- 
riage, in  the  State  of  South  Carolina."  The  parties  married 
there,  in  1835,  and  now  reside  there.  "  They  also  relied," 
says  the  bill  of  exceptions,  "  on  a  deed  from  the  said  grand- 
mother to  the  wife,  conveying  to  her  the  said  slave,  about 
the  5th  January,  1850.  There  was  no  pretence  or  proof  of 
any  separate  estate  in  the  said  Martha,  in  or  to  the  said  ne- 
gro." These  are  all  the  material  statements  of  the  bill  of 
exceptions. 

The  counsel  for  the  defendant  below  asked  the  court  to 
charge  the  jury,  that  the  plaintiff's  had  improperly  joined  in 
bringing  this  action,  and  tbat  therefore  it  could  not  be  main- 
tained. This  charge  the  court  refused  to  give,  and  the  refusal 
of  the  court  is  assigned  for  error. 

Huntington,  for  plaintiff"  in  error. 

This  action  is  detinue;  and  it  is  held,  that  if  a  man  detain 
the  goods  of  a  feme  covert^  which  came  to  his  hands  before 
marriage,  the  husband  can  only  bring  detinue,  because  the 
law  transfers  the  property  to  the  husband  ;  but  both  shall 
join  in  trover,  because  the  wrong  originally  commenced  when 
the  wife  was  sole  ;  and  if  such  injury  be  punished,  the  wife 
herself,  who  received  the  injury,  must  be  paity  to  the  action; 
but  even  then,  if  the  possession  be  laid  in  both  (as  in  the  case 
at  bar)  it  is  ill,  because  if  both  w«.re  possessed,  the  law  will 
transfer,  in  point  of  ownership,  the  whole  interest  to  the  hus- 
band.    So,  if  goods  come  into  possession  of  a /erne  covert  be- 
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fore  marriage,  detinue  lies  against  the  husband  only,  but  tro 
ver  against  both,  because  both  arc  concerned  in  the  trespass, 
Bac.  Abr.  Detinue,  A.     To  the  same  effect  is  Draper  v.  Fulkes, 
Yelv.  165,  166 ;  Nelthrop  v.  Anderson,  1  Salk.  113 ;  Wil 
braham  y.  Snow,  2  Saunders'  Rep.  135,  where  it  is  also  held 
that  if  the  wife  joins,  the  declaration  must  state  tliat  the  wife 
while  she  was  sole,  lost  tl^.e  goods,  that  the  plaintiff  intermar 
ried,  and  the  defendant,  after  the  marriage,  converted  them. 
See,  also,  Buller's  N.  P.  50.     In  Whittingham  v.  Broderick, 
cited  in  note  to  Nelthrop  v.  Anderson,  1  Salk.  113,  it  was 
held,  that  baron  and  feme  in  replevin  might  join  for  taking 
their  goods ;  but  it  is  evident  that  this  was  owing  to  the  pe- 
culiar natui'e  of  the  action,  and  the  fact  that  the  avowry  ad- 
mitted the  joint  ownership.     Here,  however,  the  plea  put  in 
issue  the  whole  declaration. 

J.  L.  Martin,  and  Hale,  for  defendants. 

1.  A  bill  of  exceptions  will  be  taken  most  strongly  against, 
the  party  excepting.     5  Ala.  Rep.  268 ;  6  Ala.  Rep.  801. 

And  every  intendment,  compatible  with  the  facts  stated  in 
the  bill  of  exceptions,  will  be  made  to  sustain  the  ruling  of 
the  court  below ;  and  a  party  complaining  of  the  refusal  of 
the  court  to  give  a  charge,  must  set  out  in  the  bill  of  excep- 
tions a  state  o^  faqt^.that  authorised, him. to  ask  it.  17  Ala. 
Bep.  249. 

2.  If  the  slave  in  question  was  held  adversely  at  the  time 
of  the  marriage  of  Cowsert,  and  was  never  reduced. to  posses- 
sion after  marriage,  then  the  parties  properly  joined  in  this 
action,  and  there  is  nothing  in  the  bill  of  exceptions  adverse 
to  this  view.  8  Porter,  242,  and  cases  there  cited;  Broome 
V.  King  Adm'r  10  Ala.  819;  2  Haywood,  300;  4  Bibb,  174; 
or  if  the  only  valid  title  of  the  plaintiffs  below  was  under  the 
deed  of  1850,  then,  under  the  law  for  the  protection  of  mar- 
ried women,  the  wife  took  a  separate  interest  in  the  slave, 
and  was  properly  joined  with  her  husband.  12  Smedes  & 
M.  347. 

Phelan,  J. — When  the  record  does  not  purport  to  set  out 
all  the  evidence,  no  presumption  adverse  to  the  correctness  of 
the  judgment  can  be  indulged.  King  v.  Crocheron,  14  Ala. 
Rep.  822.  The  bill  of  exceptions  in  this  case  does  not  profess 
to  set  out  the  whole  of  the  evidence. 
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A  bill  of  exceptions  must  always  be  taken  most  strongly 
against  the  party  excepting.  Mallory  v.  Stodder,  6  Ala.  Rep. 
801.  For  any  thing  that  appears  by  this  bill  of  exceptions, 
'it  was  shown  on  the  trial  in  the  court  below,  that  there 
was  both  a  wrongful  laking  and  an  unlawful  detainer  of  the 
Blave  in  controversy  by  the  defendant  below  before  the  mar- 
riage of  the  plaintiffs,  and  that  consequently,  at  the  time  of 
*the  marriage,  nothing  remained  to  the  wife  but  a  chose  in  ac- 
-/wn,  or  right  to  recover  by  suit  her  property,  which  had  been 
wrongfully  taken  and  detained  before  marriage.  That  in 
-•such  a  case,  husband  and  wife  must  join  in  the  action  for  the 
•recovery  of  the  chattel,  is  too  well  established  to  admit  of 
■Controversy. 

Whether  the  plaintiffs  derived  title  from  the  gift  by  the 
^grandmother  before  the  marriage,  or  by  the  deed  of  1850, 
'does  not  affect  the  decision  of  the  case,  under  the  state  of 
'fects  supposed  in  reference  to  the  taking  and  detention  of  the 
■slave,  and  as  such  a  presumption  may  properly  be  indulged 
>in  favor  of  the  judgment,  we  must  hold  that  there  was  no 
error  in  refusing  the  charge  asked  by  the  defendant  below. 

The  judgment  below  is  affirmed. 


ZACKOWSKI  vs,  JONES. 

^.  Tbc  act  of  1845,  which  renders  the  defendant  in  execution  an  iucompetdot 
witness  ou  a  trial  of  the  right  of  property,  is  in  derogation  of  the  common 
law,  and  extends  only  to  claim  suits  under  the  statute. 

2.  In  trespass  against  the  sheriff  for  attaching  plaintiff's  goods  as  the  property 
of  his  vendor,  the  vendor  is  a  competent  witness  for  the  plaintiff  to  prove  tlie 
fairness  of  the  sale  to  him. 

S.  When  a  witness  is  excluded  as  incompetent  by  the  primary  court,  the  Ap- 
pellate Court,  in  reviewing  its  decision,  can  only  look  to  the  groimd  of  objee- 
tioo  raised  in  the  primary  court 

Error  to  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  E.  Pickens. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff  in 
error  against  the  defendant,  who  was  the  sheriff  of  Dallas 
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county,  to  recover  damages  for  the  defendant's  unlawful  act 
in  levying  certain  attachments  against  Wolf  &  Lacks,  on  a 
stock  of  goods  which  the  plaintiff  claimed  as  his  property. 
The  plaintiff  offered  in  evidence  the  depositions  of  said  Wolf 
and  Lacks,  to  prove  the  consideration  of  the  sale  to  himself. 
The  defendant  objected  to  their  admission,  and  the  court  ex- 
cluded them,  on  the  ground  that  the  act  of  1845,  which  ren- 
ders defendants  in  execution  incompetent  witnesses,  applied 
to  this  case ;  to  which  ruling  of  the  court  the  plaintiff  ex- 
cepted. 

"  It  was  contended  by  the  plaintiff  that  a  part  of  the  said 
sale  from  Wolf  &  Lacks  to  plaintiff  consisted  of  a  former  in- 
debtedness of  Wolf  to  plaintiff.  As  a  part  of  his  evidence  to 
show  this,  plaintiff  offered  to  introduce  in  evidence  the  de- 
claration of  Wolf,  (made  previous  to  the  date  of  the  levy  of 
the  attachments,  and  also  previous  to  the  time  Wolf  &  Lacks 
became  indebted  to  the  plaintiff  in  said  attachments,)  to  the 
effect  that  he  was  indebted  in  a  large  amount  to  the  plaintiff 
in  this  suit,  to  which  the  defendant  objected,  and  the  court 
sustained  his  objection."     To  this  also  plaintiff  excepted. 

This  is  all  the  evidence  set  out  in  the  bill  of  exceptions  ; 
and  the  errors  assigned  are,  the  exclusion  of  the  depositions 
and  the  rejection  of  Wolf's  declarations. 

Lapsley  &  Hunter,  for  plaintiff  in  error. 

1,  The  defendants  in  attachment  were  competent  witnesses. 
1st.  The  statute,  as  to  trials  of  the  right  of  property,  had  no 
application  to  this  case.  Lock  v.  Miller,  3  S.  &  P.  14; 
Bennet  v.  Armstead,  3  Ala.  Eep.  507 ;  Wyatt  v.  Lockhart, 
13  ib.  339 ;  2d.  Independent  of  that  statute,  they  were  un- 
questionably competent. 

2.  The  declarations  of  the  defendants  in  attachment,  or  one 
of  them,  (which  were  excluded,)  were  clearly  competent, 
having  been  made  before  the  debts,  under  which  the  attach- 
ments issued,  were  contracted.  Goodgame  v.  Cole  &  Co.,  14 
Ala.  Rep. 

G.  W.  Gayle,  contra: 

1.  So  far  as  interest  is  concerned,  there  is  no  difference  be- 
tween this  case  and  the  case  oi  transferror  of  a  chose  in  action. 
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The  one  is  no  more  liable  back  than  the  other.  In  the  cases 
of  a  transferror  offered  as  a  witness,  this  court  has  repeatedly 
decided  that  a  transferror  of  a  chose  was  incompetent.  See 
Goodwin,  use,  &c.  v.  Harrison,  6  Ala.  438 ;  Wm.  Bower  & 
Co.  V.  Saltmarsh,  19  Ala.  274. 

2.  But  Wolf  &  Lacks,  the  vendors,  were  defendants  in  the 
attachments,  and  are  within  the  meaning  of  the  statute  of  1845, 
excluding  defendants  in  execution,  &c.  See  Yarborough  v. 
Moss,  9  Ala.  388. 

3.  There  is  an  implied  warranty  of  title  from  Wolf  &  Lacks 
to  Zackowski,  and  they  are  interested  in  that  way. 

DARGAN,  C.  J. — It  appears  that  the  plaintiff  bought  a 
stock  of  goods  from  Wolf  &  Lacks,  and  afterwards  the  defen- 
dant, as  sheriff  of  Dallas,  levied  several  attachments  upon 
them,  as  the  property  of  Wolf  &  Lacks.  The  plaintiff  brought 
trespass  against  the  sheriff,  and  to  prove  the  fairness  of  the 
sale  of  the  goods  to  him,  introduced  the  deposition  of  his  ven- 
dors. The  defendant  objected  to  this  evidence,  on  the  ground 
that  the  statute  of  1845,  prohibiting  defendants  in  execution 
from  giving  testimony  upon  the  trial  of  the  right  of  property, 
applied  to  this  case,  and  excluded  the  witness.  The  court 
sustained  the  objection,  and  the  plaintiff  excepted. 

It  is  difficult  to  perceive  why  it  should  be  that  the  witness 
must  be  held  incompetent  under  the  statute,  if  the  plaintiff 
had  interposed  a  claim  to  the  goods,  under  the  statute  to  try 
the  right  of  property,  but  to  allow  him  to  testify,  if  the  plain- 
tiff saw  fit  to  select  his  common  law  remedy.  Yet  the  con- 
struction placed  on  this  statute  is,  that  being  in  derogation  of 
the  common  law,  it  excludes  the  defendant  in  the  execution 
only  upon  the  trial  of  the  right  of  property  as  allowed  by 
our  statute,  but  does  not  affect  his  competency  as  a  witness 
in  any  other  manner.  Dearing  v.  Windham,  11  Ala.  204; 
Yarborough  v.  Moss,  9  Ala.  '690 ;  Brumby  v.  Langdon  &  Co., 
10  Ala.  747.  We  are  not  disposed  to  disturb  the  construc- 
tion that  has  been  placed  on  this  act,  and  consequently  hold 
that  the  witness  was  not  incompetent  on  that  ground. 

Other  reasons  have  been  assigned  in  the  argument  why  he 
should  have  been  excluded,  but  it  is  sufficient  to  say,  that  we 
can  look  alone  to  the  ground  of  objection  made  in  the  court 
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below ;  it  was  on  this  only  the  court  acted,  and  to  this  mxM. 
we  be  confined.  But  it  may  not  be  improper  to  say,  that  as 
the  case  is  now  presented  to  us  we  see  no  reason  why  the 
witness  should  be  excluded. 

The  declaration  of  Wolf,  one  of  the  vendors,  made  prior 
to  the  sale,  respecting  his  indebtedness  to  the  plaintiff,  was 
properly  rejected;  such  declaration  formed  no  part  of  the 
res  gestae. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


WALKER  vs.  FENNER  et  al. 

1.  To  entitle  the  plaintiffs  to  recover  in  action  of  detinue,  they  must  show  that 
the  defendant,  either  at  the  time  of  the  demand  made,  or,  if  no  demand  was 
made,  at  the  time  the  writ  was  sued  out,  had  the  actual  possession,  or  the  con- 
trolling power  over  the  property ;  unless,  having  the  possession  anterior  to 
^uch  demand  or  suit,  be  has  wrongfully,  or  to  elude  the  plaintiff's  action 
parted  with  it,  or  unless  he  holds  it  under  a  contract  of  bailment,  the  terms  of 
which  he  violates  by  failing  to  re-deliver  it. 

"2.  If  a  party  who  has  the  possession  of  personal  property  pur  autre  vie,  hires  it 
out  for  the  usual  period  of  hiring  such  property,  and  die  life  estate  determineB 

.,^  jpending  the  t«rm,  he  is  guilty  of  no  wrong  to  the  remainder-men  who  may  in 
««uch  case  bring  detinue  .igainst  the  person  in  actual  possession,  or  wait  until 
the  hiring  expires,  and  the  property  is  returned  to  the  former  possessor. 

Error  to  the  Circuit  Court  of  Lauderdale. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

R.  W.  Walker,  for  plaintiff  in  error: 

The  question  presented  is,  whether  the  defendant  is  liable 
:m  detinue,  where  the  property  sued  for  was,  at  the  time  the 
plaintiff's  right  to  the  possession  accrued,  and  when  the  action 
was  brought,  in  the  possession  of  the  defendant's  bailee,  for 
hire  for  an  unexpired  term. 

1.  The  gist  of  the  action  is  the  wrongful  detainer,  and  not 
the  original  taJcing,  and  a  necessary  result  of  the  principle  is, 
that  in  order  to  maintain  the  action,  the  plaintiff  must  show 
an  actual  possession,  or  a  general  controlHng  power  over  the 
chattel  by  the  defendant,  at  the  date  of  the  writ.     4  Dev.  & 
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'Batt  468  ;  Jones  v.  Green,  4  ib.  354;  10  Iredell,  424  ;  Hall 
nr.  White,  3  Carr.  &  Pay.  136;  1  Saunders,  PI.  &  Ev.  436;  10 
•Ala.  960 ;  2  Steph.  N.  P.  1309,  1311 ;  sec  also  Gaines  v.  Har- 
tvin,  June  Term,  1851 ;  10  Ala.  960. 

In  this  case  the  defendant  was  not  in  actual  possession,  nor 
did  he  have  the  general  controlling  power  over  the  negroes 
4lt  the  date  of  the  writ.  The  defendant's  bailee  had  both,  and 
•his  disturbance  of  their  possession,  or  interference  with  their 
general  controlling  power,  would  have  been  a  trespass,  for 
which  the  law  gives  them  a  clear  remedy  againsthim.  Their 
cactual  possession  was  not  his  constructive  possession.  Con- 
structive possession  is  the  right  to  the  immediate  possession. 
The  defendant  could  not,  for  any  injury  to  or  conversion  of 
'the  slaves  during  the  term  of  hire  by  a  third  person,  maintain 
either  trespass  or  trover.  The  bailee  alone  could  do  so. 
Leaird  v.  Davis,  17  Ala.  448 ;  8  Porter,  133 ;  Abercrombie 
V.  Bradford,  16  Ala.  560,  567-8 ;  Railroad  Co.  v.  Kidd,  7 
Dana,  245  ;  Clark  v.  Poozer,  2  McMullen,  434;  Andrews  v. 
•Shaw,  4  Dev.  70;  11  Ala.  863;  2  Greenl.  Ev.  §§  614,  616. 

The  action  of  detinue  being  an  action  for  the  recovery  of  a 
Specific  chattel,  it  seems  clear  that  the  defendant  must  be, 
when  suit  is  brought,  in  a  condition  to  relieve  himself  from 
4he  consequences  by  a  delivery  of  the  property.  The  writ  is 
a  demand  of  the  property,  and  this  demand  must  be  made  on 
some  one  who  can  comply  with  it.  If  it  is  impossible  for  the 
defendant  to  deliver  the  property,  the  action  does  not  lie,  and 
it  is  immaterial  whether  the  impossibility  results  from  the  an- 
terior destruction  of  the  chattel,  or  from  a  contract  made  by 
4he  defenviant,  which,  at  the  time  it  was  made,  was  legal  and 
valid.  If  the  defendant  cannot  hgaUy  deliver  the  property, 
then,  in  contemplation  of  law,  it  is  impossible  for  him  to  de- 
liver it.  An  illegality  is  an  impossibility.  See  Lindsay  v. 
Perry,  1  Ala.  203 ;  Foscue  v.  Eubanks,  10  Iredell,  424. 

2.  Possession  by  the  defendant  anterior  to  the  date  of  the 
writ  is  sometimes  sufficient,  but  only  in  two  classes  of  cases : 

First,  where  the  defendant;  has  been  in  possession  before 
«uit,  and  has  unlawfully,  or  to  elude  the  plaintiff's  action,  and 
in  fraud  of  his  right,  parted  with  the  possession. 

Second,  where  the  action  is  ex  contractu,  and  grows  out  of  a 
contract  of  bailment.     In  the  latter  case,  possession  before  suit 


194  ALABAMA. 


Walker  v.  Feoner  et  aL 


is  sufficient,  because  there  the  defendant  has  contracted  to  re- 
turn or  deliver  the  chattel  to  the  plaintiff,  and  it  is  his  failure 
to  comply  with  this  contract  which  is  the  ground  of  the  ac- 
tion. His  parting  with  possession  before  suit  is  a.  violation  of 
his  contract,  an  unlaaful  dispossession. 

These  positions  are  clear  on  principle  and  authority ;  Cald- 
well V.  Morton,  Riley's  Law  Cases,  277  ;  Kershaw  v.  Boy  kin, 
1  Brevard,  301;  Pool  v.  Adkisson,  1  Dana,  110,  118;  Ruck- 
er  V.  Hamilton,  3  ib.  36,  44-5 ;  5  Carr.  &  P.  353  ;  Jones  v. 
Dowle,  9  Mees.  &  W.  19 ;  Nelson  v.  Iverson,  17  Ala. ;  1 
American  Leading  Cases,  115;  3  Comyn's  Digest,  364;  2 
Steph.  N.  P.  1312 ;  Browne's  Actions  at  Law,  top  p.  258. 

The  defendant  in  this  case  exercised  a  plain  legal  right  in 
hiring  out  the  slaves.  At  the  time  he  did  so,  the  life  estate 
had  not  fallen  in.  He  parted  with  the  possession  lawfully^ 
therefore,  and  not  evasively,  or  in  fraud  of  plaintiff's  action, 
or  in  violation  of  any  contract  with  the  latter.  Graham  v. 
Penman,  1  Brevard,  399  ;  2  Hill,  554 ;  6  Humph.  55,  57. 

3.  It  is  a  conclusive  answer  to  the  action,  that  defendant 
never  had  actual  or  cmistrmtive  possession  of  the  slaves  at  a  time 
when  the  plaintiffs  ivere  entitled  to  iJie  j>ossession.  The  plaintiffe 
claimed  as  remainder-men  after  the  death  of  Robert  Fenner, 
who  died  in  September,  18^7.  The  suit  was  brought  in  Oc- 
tober, 1847,  and  the  defendant  (who  held  during  Robert  Fen- 
ner's  life)  had,  on  1st  January,  1847,  hired  out  the  slaves  for 
twelve  months.  It  is  clear  that  if  a  prior  possession  will  suf- 
fice at  all,  it  must  be  a  possession  at  a  time  when  the  plaintiff 
is  entitled  to  the  property ;  because,  a  possession  wTien  the 
plaintiff  is  not  entitled  to  the  property,  is  not  the  possession 
of  the  plaintiff's  property.  Graham  v.  Penman,  1  Brevard, 
899 ;  Rucker  v.  Hamilton,  3  Dana,  36,  44-5 ;  Andrews  v. 
Shaw,  4  Devereux,  70 ;  4  Dev.  &  Batt.  323 ;  Cole  v.  Robin- 
son, 1  Iredell,  541. 

4.  Possession  by  defendant  ajler  suit,  and  at  the  trial,  is 
immaterial.  The  pleadings  relate  to  the  date  of  the  writ.  The 
plaintiff  must  have  his  right  then,  and  the  defendant  be  then 
liable.  5  St.  &  P.  123 ;  8  Porter,  564,  575 ;  13  Ala  208, 
218  ;  1  Stew.  536 ;  10  Iredell,  424. 

*    Obmond  &  NicOIiSON,  contra: 
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The  only  question  raised  upon  the  record  is,  whether  the 
possession  of  one  to  whom  negroes  are  hired,  is  such  as  inures 
to  the  bailor,  so  that  the  action  of  detinue  may  be  maintained 
against  the  bailor,  or  one  who  hired  out  the  negroes,  before 
the  expiration  of  the  term  of  hiring. 

In  the  case  of  Magee  v.  Toland,  8  Port.  36,  the  facta  were, 
that  Toland  had  married  Miss  Carnathan,  a  minor,  that  at  the 
time  of  the  marriage  her  guardian  had  hired  out  the  negro 
sued  for.  She  died  before  the  term  of  hiring  had  elapsed,  and 
the  only  question  was,  whether  there  was  such  a  possession  in 
Toland,  as  that  his  marital  rights  could  attach.  The  court 
had  no  difficulty  in  arriving  at  the  conclusion  that  the  pos- 
session of  the  bailee  was  the  possession  of  the  bailor ;  that 
was  almost  assumed.  The  only  question  of  any  difficulty  was, 
whether  the  possession  of  the  guardian  was  the  possession  of 
the  ward.  The  case  determines  that  it  was,  and  that  detinue 
was  maintainable  by  the  husband.  True,  the  action  was 
brought  against  the  bailee,  but  the  court  expres.sly  says,  that 
under  the  hiring,  his  possession  was  the  possession  of  the 
bailor,  and  if  that  be  true,  the  action  could  well  be  maintained 
against  either,  for  a  constructive  possession  is  sufficient  for 
this  action.  Tolaud's  marital  rights  attached,  in  the  case  cited, 
under  the  principle  that  the  possession  of  the  bailee  was  the 
possession  of  the  bailor ;  but  the  law  says,  that  the  personal 
property  of  the  wife  must  be  reduced  to  possession,  and  the 
court  is  reduced  to  the  necessity  of  saying,  that  a  higher  na- 
ture of  possession,  a  more  actual  possession  is  demanded  for  the 
action  of  detinue  than  for  the  marital  rights  of  a  husband,  or 
else  disavow  the  case  of  Magee  v.  Toland. 

Hiring  is  a  species  of  bailment.  Story  on  Bail't,  262,  §  396. 
The  case  of  Ricks  v.  Dillahunty,  8  Port.  133,  does  not  decide 
that  it  is  not.  As  to  the  contract  between  the  parties,  a  hiring 
may  be,  and  doubtless  is,  governed  by  the  principles  regulating 
sales ;  but  that  it  is  a  purchase,  in  the  broad,  legal  sense  of 
the  word,  is  not  true.  If  it  is,  why  did  this  court  say,  in  Ab- 
ney  v.  Kingsland  &  Co.  10  Ala.  365,  bottom  of  page,  that 
though  as  a  general  proposition,  it  was  true  a  limited  estate 
in  personal  property  may  be  sold,  yet  that  it  did  not  follow 
that  the  interest  of  a  hirer  of  a  negro  could  be  sold  ?  If  the 
doctrine  contended  for  on  the  other  side  be  true,  would  this 
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have  ever  been  made  a  question.  There  would  have  been  no 
doubt  that  a  negro  thus  situated  could  be  sold  under  execu- 
tion. 

The  case  of  Ricks  v.  Dillahunty  was  never  intended  to  dis- 
turb the  law  of  bailment,  as  it  has  stood  for  more  than  one 
hundred  years.  The  question  there  was,  whether  the  hire 
should  be  abated  in  consequence  of  the  death  of  the  negro 
before  the  expiration  of  the  year,  and  in  that  respect,  the  con- 
tract between  the  parties  is  governed  by  the  law  regulating 
sales.  That  was  all  that  it  was  necessary  to  decide,  and  is 
undoubtedly  sound  law.  The  broad  language  used  in  that 
case  led,  no  doubt,  to  the  act  of  1848-49,  prohibiting  sales 
of  negroes  hired  out,  which  shows  that  it  is  the  policy  of  the 
State  to  regard  hiring  as  a  bailment. 

That  the  bring  of  a  negro  is  a  bailment,  see  Story  on  Bail- 
ment, 262 ;  Hawkins  v.  Pythian,  8  Monroe,  615 ;  Mellen  v. 
Ensley,  8  Humph.  428 ;  10  Ala.  365,  last  par.  of  Abney  v. 
Kin^land. 

2.  It  is  argued,  however,  that  Walker,  being  the  purchaser 
:of  a  life  estate,  had  a  right  to  hire  out  the  negro  for  a  year. 
It  is  true  he  had  the  legal  right  to  make  the  contract,  but 
that  contract  must  be  in  subordination  to  the  duty  which  he 
himself  was  bound  to  perform.  What  was  that?  It  was,  to 
turn  over  the  negroes  to  the  remainder-men  as  soon  as  the  life 
estate  fell  in.  And  can  he  claim  exemption  from  the  per- 
formance of  this  duty,  by  pleading  his  own  act  in  excuse? 
He  has  brought  about  this  state  of  things,  and  now  sets  up 
the  technical  law  of  hiring,  as  he  interprets  it,  as  an  excuse 
for  himself.  He  knew  what  his  duty  to  the  remainder-men 
was,  and  he  had  no  right  to  clog  that  duty  with  any  such  con- 
tract as  he  has  made.  "  A  tenant  for  life  of  a  ^personal  estate^ 
and  his  privies,  are  ti^stees  for  those  in  remainder,"  8  Bac.  Ab. 
471 ;  2  McCord,  149.  Walker  being  trustee  for  those  in  re- 
mainder, his  contract  necessarily  terminated  with  the  life  es- 
tate, and  he  had  no  right  to  place  himself  in  such  a  position 
as  not  to  be  able  to  turn  over  the  estate  to  those  in  remain- 
der. If  his  bailee  would  not  give  up  the  negroes,  it  is  surely 
not  our  fault,  but  Walker's ;  he  should  have  made  it  a  part 
of  the  contract  of  hiring. 

Was  not  the  possession  of  Walker,  through  his  bailee,  tor- 
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tiou8;froDa.  the  moment  of  Fenner's  death  ?  it  being  his  duty 
to  turn  the  negroes  over  to  defendant  in  error  when,  and  aa 
soon  lus  the  life  estate  fell  in. 

Detinue  may  be  maintained  against  one  who  had  possession 
of  the  property,  although  he  may  have  parted  with  it  at  the 
time  suit  was  brought.  Bac.  Ab.  Detinue,  135  ;  Burnley  v. 
Lambert,  1  Wash.  309 ;  Pool  v.  Adkis.son,  1  Dana,  44 ;  Mees. 
&  Welsby,  19 ;  8  Howard,  Mis-s.  394. 

GHILTON,  J. — The  pkiintiff  in  error,  having  purcha.sed 
the  life  estate  of  Robert  Feimcr,  hired  the  slaves,  for  the  re- 
covery of  which  this  action  is  brought,  to  Messrs.  Bliss  and> 
Kirkman,  for  the  term  of  one  year.  Pending  this  term, 
Robert  Fenner  died,  and  the  right  of  the  defendants  in  error 
as  remainder-men  to  the  posse.ssion  of  the  slaves  accrued. 
Having  commenced  their  action  before  the  expiration  of  the 
term,  and  while  the  slaves  were  in  the  actual  possession  of 
Bliss  and  Kirkman,  the  question  was  raised  in  the  court  be- 
low, in  the  prayer  for  instructions  to  the  .jury,  whether,  under 
the  circumstances,  detinue  will  lie. 

On  the  part  of  the  plaintiff  in  error,  it  is  insisted  that  the 
gist  of  this  action  is  the  wrongful  detainer,  and  not  the  ori- 
ginal to^tn^,  and  that  as  a  result  from  this  principle,  in  order 
to  maintain  the  action,  the  plaintiff'  must  show  an  actual  pos- 
session, or  such  a  general  contrijlling  power  over  the  chattel 
by  the  defendant  at  the  date  of  the  writ,  as  would  enable  him 
to  surrender  it  in  the  event  of  a  recovery.  On  the  other 
hand,  it  is  argued  that  the  posses.sion  of  the  bailee  is  the  pos- 
session of  the  bailor,  or  the  person  who  lets  to  hire,  and 
that  if  the  latter  disposes  of  the  actual  possession  for  a  j^eriod 
beyond  the  termination  of  his  estate,  making  no  provision  in 
his  contract  for  a  return  of  the  property  upon  the  happening 
of  the  event  which  is  to  terminate  his  interest,  this  is  his 
fault,  which  should  not  avail  him  as  a  defence.  I  am  free  to 
confess  that  there  is  force  in  this  argument,  and  that  it  de- 
rives additional  strength  when  applied  to  this  case,  from  the 
fact  that,  according  to  the  contract  of  hiring  which  the  defen- 
dant below  set  up,  the  actual  possession  of  the  slaves  would 
be  returned  to  him  some  eight  months  anterior  to  the  trial 
term  of  the  suit. 
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I  have  carefully  looked  into  the  authorities  bearing  upon 
the  point,  to  a  few  only  of  which  I  will  refer,  and  think  it 
may  be  safely  asserted  as  the  correct  rule  deducible  from 
them,  that  to  entitle  the  plaintiffs  to  recover,  they  must  show 
that  the  defendant,  either  at  the  time  of  demand  made,  or  in 
the  event  there  was  no  demand,  at  the  time  the  writ  was  sued 
out,  had  the  actual  possession,  or  the  controlling  power  over 
the  property,  unless,  having  the  possession  anterior  to  such 
demand  or  suit,  he  has  wrongfully,  or  to  elude  the  plaintiffs' 
action,  parted  with  it,  or  unless  he  holds  it  under  a  contract 
of  bailment,  the  terms  of  which  he  violates  by  failing  to  re- 
deliver it.  Perhaps  an  exception  to  the  rule  obtains  in  cases 
where  the  defendant  represents  that  he  has  the  goods,  and 
thereby  induces  the  owner  to  bring  the  action  against  him.  3 
Bar.  &  Cres.  136 ;  1  Chitty  PI.  125,  mar.  The  author  just 
cited  says :  "  Detinue  does  not  lie  against  a  person  who  never 
had  the  possession  of  the  goods ;  as  against  an  executor  on 
a  bailment  to  the  testator,  unless  the  goods  came  to  the  pos- 
session of  the  executor  ;  nor  against  a  bailee,  if  before  demand 
he  lose  them  by  accident ;  though,  if  he  wrongfully  deliver 
the  goods  to  another,  he  will  continue  liable." 

The  books  are  agreed  that  the  detention  is  the  gist  of  this 
action.  By  "  detention  "  is  meant  that  the  defendant  with- 
holds the  goods,  and  prevents  the  plaintiff  from  having  pos- 
session of  them.  Did  the  defendant  below  detain  these 
slaves  when  the  suit  was  com' i  enced  against  him,  there  being 
no  previous  demand?  It  is  clear  that  he  had  neither  the 
possession,  nor  the  immediate  right  of  possession.  The  per- 
sons hiring  the  property  had,  as  against  him,  for  the  term 
during  which  the  hiring  continued,  both  the  possession  and 
the  right  of  possession ;  consequently,  he  could  not  be  said 
to  have  detained  them  from  the  plaintiff,  as  he  neither  had 
them  nor  the  control  of  them  so  as  to  make  the  delivery. 
See  Clemts  v.  Flight,  16  Excheq.  Rep.  42  ;  Charles  v.  Elliott, 
4  Dev.  &  B.it.  468,  which  is  a  stronger  case  than  the  one  be- 
fore us ;  for  in  thyt  case  defendant,  who  claimed  the  slave  as 
a  trustee  under  a  void  deed,  put  him  in  the  hands  of  his  co- 
trustee to  avoid  the  plaintiffs  taking  forcible  possession  of 
him.  The  co-trustee  had  sent  him  beyond  the  State,  but 
without  the  knowledge  or  consent  of  the  defendant.     The 
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court,  held  that  it  was  generally  incumbent  on  the  plaintiff  to 
show  either  an  actual  possession  in  the  defendant,  or  a  con- 
trolling power  over  the  chattel  at  the  date  of  the  writ,  citing 
Anderson  v.  Passman,  7  C.  &  P.  193  ;  Leigh's  N.  P.  7«2,  and 
under  the  facts  of  th  t  case,  disallowed  the  action.  In  the 
case  of  Jones,  administrator,  &c.,  v,  Greene,  same  book, 
Judge  liuffin  affirms  substantially  the  same  doctrine. 

In  Kershaw  v.  Boykin,  1  Brev.  801,  the  court  say  :  "It  is 
true  the  defendant  must  have  possession  of  the  thing  sued 
for,  at  the  time  of  bringing  the  suit,  4  Rep.  83 ;  and  if  be 
had  been  lawfully  dispossessed  before,  the  action  will  not  lie; 
citing  1  Wash.  311.  Bat  it  is  otherwise,  although  the  thi  ig 
be  not  in  the  possession  of  the  defendant  at  the  time,  if  he 
has  wilfully  or  fraudulently  parted  with  the  possession  to  avoid 
the  suit;"  citing  3  Com.  Digest,  35S  ;  Ilaw.  12. 

The  doctrine  that  where  there  has  been  no  wrongful  or 
elusive  disposition  of  the  property,  it  must  be  shown  that  the 
defe:)dant  was  at  the  time  of  demand,  or  of  the  commence- 
ment of  the  suit,  either  actually  or  potentially  in  possession  of 
the  property,  was  asserted  by  Tindal,  C.  J.,  in  Gurth  v.  How- 
ard, 5  C.  &  P.  346  ;  see  also  Ford  v.  Caldwell,  Riley's  L.  Rep. 
277,  and  Burton  v.  Brasher,  3  A.  K.  Marsh.  278. 

These  authorities  may  suffice  to  show  that  this  action  could 
not  properly  have  been  maintained,  unless  it  were  shown 
that  the  defendant  had  parted  with  the  property  wrongfully 
or  fraudulently  to  affect  the  plaintiff's  right  to  the  action ;  and 
upon  this  point,  there  was  no  proof  whatever  to  show  that 
the  disposition  of  them,  at  the  time  it  was  made,  was  in  any 
wise  improper.  But  on  the  contrary,  holding  for  the  life  of 
another,  and  his  estate  being  uncertain  as  to  the  time  of  its 
termination.  Walker  might  well  have  hired  tiie  slaves  for  one 
year,  without  any  inference  of  injury  to  the  rights  of  the  re- 
maindermen. According  to  the  common  law,  the  represen- 
tatives, under-tenants,  or  lessees  of  the  tenant  for  life  are  nti- 
tled  to  the  emblements  or  profis  of  the  crop,  if  the  estate 
terminate  before  harvest,  and  this  results  from  the  nature  of 
his  estate,  which  is  contingent  and  uncertain  in  dura  ion,  and 
this  uncertainty  shall  not  prejudice  him.  Co.  Lit.  42 ;  3  Bla. 
Co  n.  35.  We  think,  by  analogy  to  such  case,  the  party  in 
possession  of  personal  property  pur  autre  vie,  and  who  hires 
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it  out  for  the  usual  period  of  hiring  such  property,  is  guilty 
of  no  wrong  against  the  remainder-men,  should  the  life  estate 
terminate  pending  the  term.  The  plaintiff  can  proceed  in 
detinue  against  the  person  in  actual  possession,  or  he  may; 
wait  until  the  hiring  expires  and  the  property  is  returned  to 
the  person  who  let  it  to  hire. 

As  there  was  no  proof  in  this  case  raising  any  presumption 
unfavorable  to  the  defendant  in  respect  to  the  manner  of  his 
dispossession  at  the  time  the  action  was  brought,  and  as  he 
had  bona  fide  parted  with  the  possession  of,  and  the  dominion 
and  control  over  the  slaves,  and  was  not  therefore  potentially, 
possessed,  we  are  of  opinion  that  the  court  erred  in  refusing 
the  instructions  prayed  for.  Its  judgment  is  therefore  re- 
versed, and  the  cause  remanded. 


MAY    ET  AL.  vs.  BARNARD. 

1.  A  denial  in  an  answer  which  is  responeive  to  the  allegatioDS  of  the  bill  must 
prevail,  unless  disproved  by  two  witnesses,  or  one  witness  with  strong  corro- 
borating circumstances. 

2.  When  judgments  are  impeached  and  sought  to  be  set  aside  in  equity  for  fraud, 
the  {^ntifis  in  such  judgments  are  indispensable  parties  to  the  bill,  and  no 
decree  can  be  rendered  in  favor  of  the  complainant,  without  making  them 
parties. 

3.  Where  two  defendants,  who  are  neither  partners  in  interest,  nor  privies  in  es- 
tate, arc  charged  to  be  jointly  concerned  in  the  perpetration  of  fraud,  the  an- 
swer of  one  cannot  be  read  as  evidence  against  the  other. 

4.  When  an  account  is  called  for  by  the  bill,  and  given  in  the  answer,  it  must  be 
regarded  as  responsive  matter,  and  as  prima  facie  evidence  of  the  state  of 
accounts  between  the  parties. 

Ebror  to  the  Chancery  Court  of  Greene. 
Tried  before  the  Hon.  W.  W.  Mason. 

Henry  Barnard  exhibited  his  bill  against  John  May  and 
Joel  Grizzle,  in  which  be  charges  that  at  the  November  term 
of  the  County  Court  of  Greene  for  the  year  1840,  he  recov- 
ered a  judgment  against  Grizzle  for  $450  71-100,  and  costs; 
that  fi.  fa.  was  issued  on  it,  and  returned  no  property  found ; 
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that  the  j  udgment  is  yet  unsatisfied ;  that  at  the  commence- 
ment of  the  suit,  and  for  some  months  afterwards,  Grizzle 
owned  a  tract  of  land  in  Greene  county,  and  a  number  of 
slaves,  horses,  mules,  &c.,  a  carriage  and  harness,  wagons, 
and  farming  tools,  with  crop  of  cotton  and  corn,  in  all  worth 
at  least  $15,000;  that  Grizzle  was  in  debt,  but  to  no  great 
amount,  was  intemperate  and  a  confirmed  drunkard ;  that  his 
health  of  body  and  mind  was  impaired ;  that  he  was  easily 
influenced,  and  incapable  of  attending  to  business;  that  May, 
with  intent  to  defeat  the  collection  of  complainant's  debt,  and 
the  demands  of  Grizzle's  other  creditors,  availed  himself  of 
Grizzle's  drunkenness  ami  imbecility,  and  by  improper  influ- 
ences prevailed  on  G.  to  execute  to  him  (May)  on  the  17th 
August,  1840 — complainant's  suit  being  then  pending  against 
Grizzle — a  deed  or  deeds,  conveying  to  him  (May)  all  the  pro- 
perty of  said  Grizzle  of  every  kind,  in  which  Mrs.  Grizzle 
united,  and  it  was  duly  recorded ;  that  by  this  means  Grizzle 
was  left  without  property  when  complainant's  execution  issu- 
ed, and  has  remained  so  up  to  the  filing  of  the  bill ;  that  the 
deed  was  fraudulent,  and  was  intended  by  Grizzle  and  May 
to  defraud  the  creditors  of  the  former ;  that  as  an  inducement 
for  Grizzle  to  make  it,  May  promised  him  that  he  should  still 
have  the  use  of  it ;  that  Grizzle  was  drunk  when  the  deed 
was  made ;  that  after  the  deed  was  made,  certain  creditors  of 
Grizzle  threatened  to  levy  on  the  property,  and  May,  fearing 
that  the  deed  might  be  set  aside  for  fraud,  procured  Grizzle 
to  confess  sundry  judgments  before  a  Justice  of  the  Peace, 
for  large  amounts,  some  of  which  were  fraudulent,  and  with- 
out consideration ;  that  May  procured  executions  to  issue  on 
these  judgments,  and  levies  to  be  made  on  the  personal  estate 
of  Grizzle,  prior  to  the  levies  by  the  sheriff,  and  had  said 
property,  except  the  crops,  sold  to  satisfy  them,  and  bought 
most  of  it  himself,  and  so  claims  to  hold  under  his  purchase 
at  said  sale ;  that  at  said  sale  he  prevented  the  creditors  of 
Grizzle,  and  others  who  were  present,  from  bidding,  by  false 
representations,  Grizzle  aiding  him,  and  by  this  means  he  was 
enabled  to  purchase  at  an  inadequate  and  unfair  price ;  that 
said  sales  were  fraudulent  and  void;  that  the  consideration 
named  in  the  deed  from  Grizzle  to  May  was  fictitious  and 
nominal ;  that  Grizzle  owed  May  nothing  at  the  time,  and 
13 
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some  of  the  debts  mentioned  in  it  were  also  fictitious,  but  if 
all  were  just  and  paid  by  May,  the  price  would  be  grossly 
inadequate ;  that  Grizzle  made  another  deed  to  May,  but  it  is 
not  recorded,  and  was  fraudulent ;  that  the  deed  made  on  the 
17th  August,  1840,  though  absolute  on  its  face,  was  accom- 
panied by  a  deed  of  defeasance  from  May  to  Grizzle;  that 
May  still  holds  the  property,  has  sold  some  of  it  and  received 
the  proceeds;  that  he  sold  the  crop  which  at  the  date  of  the 
deed  and  sale  was  growing  on  the  premises,  and  has  appro- 
priated the  proceeds.  The  bill  calls  on  May  and  Grizzle  for 
a  full  discovery  as  to  all  the  matters  charged,  by  special  in- 
terrogatories based  on  each  charge,  and  especially  on  May  for 
discovery  and  account  as  to  the  crop  of  cotton  growing  on 
the  land  in  the  year  1840 ;  and  prays  that  the  deed  of  17th 
August,  1840,  may  be  declared  void  for  fraud,  the  sales  under 
the  executions  be  set  aside ;  for  an  account  showing  what  is 
due  complainant,  and  that  the  property  be  subjected  to  sale 
to  pay  the  same.  With  the  bill  is  exhibited  a  transcript  of 
the  record  of  the  judgment  at  law  in  favor  of  the  complain- 
ant against  Grizzle,  and  also  a  copy  of  the  deed  from  Grizzle 
to  May,  dated  17th  August,  1840. 

May  answers  and  admits  the  recovery  of  the  judgment  by 
complainant  against  Grizzle,  the  issue  of  execution,  and  the 
return  of  "no  property  found."  He  also  admits  that  at  the 
time  the  suit  was  brought.  Grizzle  owned  two  hundred  and 
forty  acres  of  land,  and  twelve  or  thirteen  negroes,  a  carriage, 
horses,  crop,  &c.  Denies  that  said  property  was  worth  $15,000 
— that  Grizzle  was  in  debt  beyond  the  value  of  his  property 
— that  he  was  a  drunkard,  and  unfit  for  business  when  intoxi- 
cated, but  shrewd  and  competent  when  sober.  He  admits 
the  execution  of  the  deed  of  the  17th  August,  1840,  but  de- 
nies that  it  was  made  to  defraud  the  creditors,  and  states  the 
object  of  the  deed  to  have  been  the  giving  an  honest  prefer- 
ence to  the  individual  creditors  of  Grizzle  over  a  creditor  to 
whom  he  had  become  bound  as  surety  for  one  Pearson.  He 
denies  that  the  property  intended  to  be  conveyed  by  that 
deed  was  all  that  Grizzle  owned  at  the  time ;  that  he  owned 
three  or  four  other  slaves,  which  were  levied  on  and  sold  by 
the  sheriff  of  Greene  county  for  the  payment  of  his  debts. 
He  denies  that  he  used  any  means  improper  or  otherwise  to 
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procure  Grizzle  to  make  the  deed,  but  avers  that  it  was  done 
at  Grizzle's  suggestion,  for  the  purpose  of  providing  for  the 
payment  of  his  own  debts,  in  preference  to  those  for  which 
he  was  surety ;  that  Grizzle  requested  respondent  to  take  his 
property  and  pay  certain  debts  which  were  named,  and  which 
were  all  that  he  could  remember,  and  which  amounted  to 
about  $4000,  which  respondent  agreed  to  do,  and  the  deed  of 
the  17th  August,  1840,  was  made  to  carry  out  this  agreement, 
and  for  no  other  purpose,  and  the  sum  of  four  thousand  dol- 
lars, mentioned  in  it  as  due  to  respondent,  was  for  the  money 
thus  agreed  to  be  paid  by  him  for  Grizzle ;  that  Grizzle  was 
sober  during  these  transactions.  He  gave  Grizzle  a  writing 
when  the  deed  was  made,  the  terms  of  which  he  does  not  re- 
member, but  it  was  intended  to  embody  respondent's  agree- 
ment to  pay  the  debts  named,  and  to  account  to  Grizzle  for 
any  surplus  the  property  might  bring  over  and  above  the 
debts  to  be  paid  by  respondent;  that  respondent  took  the 
property  in  possession,  and  kept  it  awhile  under  this  deed, 
but  upon  learning  that  there  were  executions  in  the  hands  of 
the  sheriff  of  Greene  county,  the  liens  of  which  had  attached 
before  the  deed  was  made,  he  and  Grizzle  agreed  to  abandon 
the  deed,  and  respondent  now  sets  up  no  claim  whatever 
under  it,  though  he  had  become  liable  for  some  of  the  debts 
intended  to  be  secui-ed  by  it,  before  it  was  abandoned,  and 
has  since  paid  them. 

After  the  deed  was  abandoned,  he  advised  Grizzle  that  if 
he  wished  to  secure  his  individual  creditors,  it  would  be  best 
for  him  to  confess  judgments  before  Justices  of  the  Peace  in 
their  favor  for  the  sums  due  them,  have  executions  issued 
and  levies  made  on  the  property  by  a  constable,  before  the 
sheriff  could  levy  for  the  security  debt.  Grizzle's  creditors 
also  pressed  him  to  do  this,  and  it  was  accordingly  done. 
Respondent  had  kept  the  personal  property  out  of  the  way  of 
the  sheriff  while  these  arrangements  were  being  made,  but 
delivered  it  to  the  constable  when  they  were  consummated ; 
that  in  the  meantime  the  sheriff  levied  on  and  sold  the  land, 
and  respondent  became  the  purchaser  for  a  full  and  fair  con- 
sideration, in  open  market,  and  without  any  understanding  or 
agreement  whatever  with  Grizzle ;  that  he  bought  for  himself 
and  has  ever  since  held  for  himself  alone.    He  denies  all  £raud 
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in  said  sale,  or  that  there  is  any  secret  trust  in  favor  of  Griz- 
zle ;  that  the  constable  sold  the  negroes  and  other  personal 
property  according  to  law,  openly  and  in  the  presence  of  a 
crowd  of  persons,  many  of  whom  were  bidders,  and  several 
of  whom  became  purchasers ;  one  of  Grizzle's  creditors 
bought  two  of  the  slaves,  and  other  persons  bought  horses 
and  mules;  that  respondent  purchased  most  of  the  slaves, 
and  the  greater  portion  of  the  horses,  cattle  and  plantation 
tools.  He  denies  that  his  purchase  was  fraudulent,  or  that 
he  bought  under  any  secret  or  public  agreement  with  Grizzle, 
or  that  Grizzle  was  in  any  manner  interested  in  his  purchases, 
but  avers  that  he  bought  as  the  highest  bidder,  at  fair  sale, 
for  fair  prices ;  that  he  paid  his  own  money  for  the  property ; 
that  he  has  ever  since  held  and  used  it  as  his  own,  and  that 
Grizzle,  since  respondent's  purchase,  has  had  no  interest  what- 
ever in  it.  He  denies  that  he  used  any  means  to  prevent 
persons  from  bidding  at  the  sale,  or  had  any  knowledge  of 
or  agency  in  any  effort  made  by  Grizzle,  or  any  other  person, 
to  accomplish  that  end  ;  that  he  believes  the  debts  on  which 
the  judgments  were  confessed  were  all  really  due  from  Griz- 
zle to  the  persons  claiming  them,  and  that  after  the  sale  of  all 
his  property,  Grizzle  still  owed  many  debts ;  that  he  claims 
none  of  the  property  purchased  by  himself,  whether  real  or 
personal,  under  any  contract  made  with  Grizzle,  or  under  any 
deed  made  by  him,  but  he  holds  the  land  under  his  purchase 
from  the  sheriff,  and  the  personal  estate  under  his  purchase 
at  the  sale  made  by  the  constable.  He  admits  that  he  gath- 
ered and  sold  the  crop  of  cotton  grown  on  the  land  by  Griz- 
zle in  the  year  1840 ;  that  it  amounted  to  thirty-eight  bales, 
weighing  from  450  to  500  pounds  each,  but  that  he  gathered 
it  with  his  own  hands,  hauled  it  with  his  own  teams,  ginned 
it  at  his  own  gin,  furnished  the  rope  and  bagging  at  his  own 
expense,  and  paid  all  charges  incident  to  its  shipment,  storage, 
and  sale  oat  of  his  own  funds — for  all  these  things  he  claims 
to  be  entitled  to  two-thirds  of  the  cotton,  as  a  fair  compensa- 
tion ;  that  the  balance  of  the  cotton  was  worth  about  $400, 
but  that  before  he  received  this  money.  Grizzle  owed  him 
$784  12-100,  for  money  paid,  and  assumed  to  be  paid  on  his 
account,  besides  the  hire  of  two  slaves  for  two  years,  and 
provisions  for  his  family  for  the  same  length  of  time,  and 
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these  last  items  exceed  in  value  Grizzle's  portion  of  the  cot- 
ton crop. 

Exceptions  were  taken  to  this  answer  and  sustained,  and 
the  defendant  was  required  to  answer  fully. 

In  his  further  answer,  he  names  and  values  the  slaves  and 
other  property  conveyed  by  the  deed,  as  also  the  slaves,  &c., 
purchased  by  him  at  sheriff's  and  constable's  sales,  and  states 
what  became  of  it.  He  further  states  that  the  nett  proceeds 
of  the  cotton  crop  were  $1250,  and  of  the  corn  crop  $200. 

Grizzle  answers,  admitting  the  justice  of  complainant's  de- 
mand. He  also  states  that  the  deed  to  May,  of  the  17th  Au- 
gust, 1840,  was  made  at  the  instance  and  suggestion  of  May, 
and  for  the  purpose  of  defeating  the  collection  of  a  large 
judgment  rendered  against  him  as  surety  for  one  Pearson; 
that  under  that  deed  he  put  May  in  possession  of  the  proper- 
ty conveyed  by  it,  who  retained  it  until  the  land  was  sold  by 
the  sheriff,  and  the  personalty  by  the  constable,  under  execu- 
tions issued  by  a  Justice  of  the  Peace,  before  whom  respond- 
ent had  confessed  sixty -odd  judgments  in  favor  of  bona  fde 
creditors ;  that  when  he  made  the  deed  to  May,  he  did  not 
owe  May  four  thousand  dollars,  as  recited  therein,  but  May 
agreed  to  pay  that  sum  to  respondent's  creditors,  but  that  he 
never  did  do  so ;  that  May  gave  him  an  instrument  of  wri- 
ting made  concurrently  with  the  deed,  similar  in  import  with 
the  deed  itself;  that  May  advised  the  confessions  of  judgment, 
and  the  sale  under  them,  and  promised  and  agreed  with  the 
respondent  to  purchase  the  property  at  the  sale  by  the  con- 
stable, leave  the  negroes  and  stock  on  the  plantation  formerly 
owned  by  respondent,  employ  him  as  overseer,  dispose  of  the 
crops  grown,  and  apply  the  nett  proceeds  to  the  payment  of 
the  sum  he  had  advanced  in  the  purchase  of  the  property, 
and  when  this  amount,  with  eight  per  cent,  interest,  was  re- 
funded him  by  this  means,  he  was  to  convey  the  property  to 
respondent ;  that  pursuant  to  this  agreement.  May  purchased 
all  the  property  at  the  sale  by  the  constable,  except  a  horse 
or  two,  and  two  slaves ;  that  after  his  purchase.  May  denied 
his  agreement,  and  has  constantly  since  kept  and  claimed  the 
property  as  his  own. 

There  was  no  proof  by  either  party,  and  the  cause  being 
submitted  on  bill,  answer  and  exhibits,  the  Chancellor  held 
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the  deed  of  17tli  August,  1840,  to  be  fraudulent  as  to  credi- 
tors, and  as  such  null  and  void ;  that  the  confessed  judgments 
were  also  fraudulent,  and  as  against  the  complainant  they 
should  be  set  aside ;  that  the  sale  under  the  executions  issued 
on  the  confessed  judgment  was  fraudulent,  and  vested  no  title 
in  the  purchaser;  that  the  property  in  the  hands  of  May 
should  be  charged  with  the  payment  of  complainant's  debt, 
and  that  an  account  should  be  taken  to  ascertain  the  amount 
due  him,  and  a  report  be  made  at  the  next  term. 

The  defendants  sued  out  a  writ  of  error,  and  in  this  court 
assign  the  decree  of  the  Chancellor  for  error. 

Clakke  &  Murphy  for  plaintiffs  in  error. 

1.  May  holds  the  land  under  a  purchase  at  sheriff's  sale, 
and  the  personal  property  under  purchase  at  constable's  sale. 
This  places  him,  as  to  title,  in  the  same  situation  that  the 
plaintiffs  in  execution  would  have  been,  if  they  had  purchased. 
9  Ala.  439. 

2.  The  deed  may  be  admitted  fraudulent,  and  that  the  par- 
ties had  a  right  to  abandon  it,  and  claim  under  the  sale  a  bona 
fide  judgment.     8  Ala.  115. 

3.  If  a  judgment  be  valid  in  its  creation,  i.  e.  bona  fide,  and 
upon  sufficient  consideration,  though  execution  be  taken  out 
and  enforced  with  a  view  to  hinder  and  delay  creditors,  and 
it  has  that  effect,  yet  it  is  not  fraudulent  within  the  statute. 
6  Cowen,  284. 

4.  The  judgment  was  bona  fide.  If  then  the  combination 
between  Grizzle  and' May  was  illegal,  and  May  bought  to  de- 
liver the  property  back  to  Grizzle,  or  bought  for  Grizzle,  then 
complainant  could  have  levied  his  execution  at  law,  and  sold 
the  prcperty.  His  remedy  at  law  would  have  been  full,  ade- 
quate and  complete,  and  he  could  not  come  into  equity. 

5.  If  there  was  any  impropriety  in  the  sale,  or  an  improper 
execution  of  the  fi.  fa.,  his  mode  of  redress  was  to  move  the 
court  from  which  the  writ  issued  to  set  aside  the  sale.  9  Por. 
679. 

6.  If  May  and  Grizzle  did  conspire,  and  did,  by  covin  and 
fraud,  defeat  or  injure  the  plaintiff,  his  redress  would  be  an 
action  on  the  case  at  common  law.  4  East,  1 ;  5  Term  Eep. 
236.    If  the  plaintifis  in  the  judgments  that  were  confessed 
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conspired  with  them,  a  bill  in  chancery  would  be  proper  to 
set  aside  their  judgments. 

7.  The  judgment  could  not  be  set  aside  unless  the  plain- 
tiflfs  therein  were  made  parties. 

E.  W.  Peck,  for  defendant. 

I.  The  deed  from  Grizzle  to  May  is  void  as  to  the  defen- 
dant, because  it  was  made  to  the  intent  to  hinder  and  delay 
the  creditors  of  the  said  Grizzle.  The  answer  of  May  makes 
a  general  denial  of  fraud.  This  is  not  sufl&cient  to  be  of  any 
value  to  him ;  he  should  have  denied  the  facts  stated,  as  the 
evidence  of  the  fraud.     2  Har.  k  John.  292  ;  3  Paige,  557. 

II.  The  facts  admitted,  both  in  the  answer  of  May  and 
Grizzle,  establish  the  fraudulent  character  of  the  deed :  1. 
The  deed  is  absolute  on  its  face,  but  a  secret  defeasance  was 
made  by  May  for  the  benefit  of  Grizzle.  2.  The  considera- 
tion is  admitted  to  be  simulated.  3.  It  was  made  for  the  ex- 
press purpose  to  prevent  the  property  from  being  seized  by 
the  sheriJff  for  the  payment  of  certain  debts  of  defendant 
Grizzle. 

III.  A  deed  fraudulent  as  to  one  creditor,  is  void  as  to  all 
creditors.     Hoke  v.  Henderson,  3  Dev.  12-14. 

IV.  A  deed  void  on  the  ground  of  absolute  fraud,  is  void 
ab  initio,  and  will  not  be  allowed  to  stand  as  security  to 
grantee  for  advances  made.  4  John.  Rep.  536  ;  7  Ala.  Rep. 
269. 

V.  If  the  intent  of  a  deed  is  to  hinder  or  delay  creditors, 
it  is  against  the  statute  of  frauds,  though  made  upon  good 
consideration,  and  for  the  equitable  purpose  of  an  equal  dis- 
tribution of  an  insolvent  grantor's  effects  among  his  creditors. 
8  Dana's  Rep.  263. 

VI.  The  purchase  of  the  defendant  May  at  the  constable's 
sale  is  void  as  to  the  defendant  in  error.  The  answer  of  May 
admits,  that  after  it  was  discovered  that  the  executions  in  the 
hands  of  the  plaintiff  had  created  a  lien  before  the  date  of 
the  said  deed,  he  advised  Grizzle  that  the  only  way  to  save 
the  property  from  the  sheriff  was  to  confess  judgments  before 
a  Justice  of  the  Peace,  have  executions  issued  on  them,  and 
levied  on  the  property  before  a  levy  was  made  by  the  sheriff. 
That    thereupon    Grizzle  confessed  sixty-three  judgments, 
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upon  which  executions  were  issued  and  levied  on  the  prop- 
erty. While  this  was  being  done,  he,  May,  secreted  the 
property  to  prevent  a  levy  by  the  sheriflf.  The  property  was 
then  sold  by  a  constable,  and  May  become  the  purchaser. 

The  confession  of  these  judgements  was  a  mere  device 
resorted  by  Grizzle,  on  the  advice  of  May,  to  defeat  his  credi- 
tors in  the  collection  of  their  debts,  after  he  had  failed  to 
effect  the  same  object  by  the  instrumentality  of  the  said 
deed. 

This  purchase  is  void,  because  these  judgments,  by  confes- 
sion, are  no  evidence  that  the  debts  on  whicli  they  were  so 
confessed  had  any  existence  in  fact. 

Because,  sales  ostensbly  made  under  executions,  but  in  fact 
collusively,  and  for  the  purpose  of  securing  the  property 
from  defendant's  creditors,  stand  on  the  same  footing  as  mere 
private  sales,  made  with  the  same  object.  7  Dana's  Eep. 
259 ;  Abney  v.  Kingsland,  10  Ala  863-364. 

Sales,  to  be  valid  against  creditors,  must  not  only  be  for 
valuable  consideration,  but  bona  fide.  A  purchaser,  even, 
under  the  executions  of  bona  fide  creditors,  is  not  protected, 
by  their  merit,  in  his  purchase,  which  he  makes  in  combina- 
tion with  the  debtor,  to  hinder,  delay  or  defraud  other  credi- 
tors.    7  Monroe,  485. 

If  a  debtor  causes  a  judgment  to  be  confessed  in  favor  of  a 
particular  creditor,  to  be  made  use  of  for  his  own  purposes, 
so  as  to  effect  a  sale  and  change  of  his  property,  the  sale  is 
void.     4  John.  Ch.  Eep.  682. 

If  a  purchaser,  knowing  of  a  judgment,  purchase  with  the 
vieiv  and  purpose  to  defeat  the  creditor's  execution,  it  is 
iniquitous  and  fraudulent,  notwithstanding  he  may  have  given 
a  full  price;  for  it  is  assisting  the  debtor  to  injure  the  credi- 
tor. The  question  of  fraud  depends  on  the  motive.  The  pur- 
chase must  be  bona  fide,  as  well  as  upon  a  valuable  consider- 
ation. 2  Kent's  Com.  512 ;  Ayres  v.  Moore,  2  Stewart,  836. 
VII.  In  this  case,  the  answer  of  Grizzle  is  evidence  against 
May.  The  rule  is,  where  the  defendants  have  a  joint  inter- 
est, or  the  party  against  whom  the  answer  is  offered,  claims 
through  his  co-defendant,  the  answer  is  evidence.  Julian  v. 
Eeynolds,  8  Ala.  Eep.  683.  Here  it  appears  by  the  answers 
of  both  defendants,  that  May  claims  through  his  co-defen- 
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dant;  besides  both  defendants  have  an  interest  in  the  deed, 
alleged  to  be  fraudulent,  May,  by  the  deed,  and  Grizzle,  by 
the  secret  defeasance,  executed  by  May  simultaneously  with 
the  deed,  for  his  benefit.  Again,  here  the  parties  had  a  joint 
object  in  view  in  making  the  deed,  that  is,  to  prevent  certain 
creditors  of  Grizzle  from  reaching  the  property  embraced  in 
the  deed,  to  satisfy  their  debts ;  and  this  appears  by  the  an- 
swers of  both  defendants;  the  answer  of  each  is  therefore 
good  evidence  against  the  other.  Van  Reinsdyke  v.  Kane,  1 
Gall.  630-635  ;  1  Greenl.  Ev.  p.  210,  §  178  ;  Abney  v.  Kings- 
land,  10  Ala.  361. 

LIGON,  J. — This  bill  is  filed  by  a  judgment  creditor  against 
his  debtor  and  one  who,  as  he  charges,  fraudulently  holds 
property,  on  a  secret  trust  in  favor  of  the  debtor. 

1.  It  charges  that  the  defendant.  May,  claims  to  hold  under 
a  deed  from  his  co-defendant  to  himself,  dated  17th  August, 
1840,  and  that  he  derives  his  title  from  this  deed.  This  charge 
is  denied  in  express  terms  by  May,  and  virtually  by  Grizzle. 
As  these  denials  of  the  answers  are  responsive  to  the  bill, 
and  as  there  is  no  testimony  to  disprove  them,  they  must  be 
taken  as  evidence  for  the  defendants,  and  as  establishing  the 
fact  that  the  defendant  May  does  not  hold  the  slaves,  and 
other  property  sought  to  be  charged  by  the  bill,  under  the 
deed  from  his  co-defendant  Grizzle.  Both  the  defendants  are 
interrogated  on  this  point  in  the  complainant's  bill,  and  the 
rule  is,  that  if  an  answer  be  responsive  to  a  statement  or  a 
charge  in  the  bill,  or  an  interrogatory  authorized  by  either, 
it  is  evidence  for  the  defendant,  and  must  prevail,  unless  it 
is  disproved  by  two  witnesses,  or  one  with  strong  corroborat- 
ing circumstances.  Fenno,  et  al.  v.  Sayre  &  Converse,  3  Ala. 
Rep.  458 ;  Br.  Bank  at  Huntsville,  v.  Marshall,  4  Ala.  Rep. 
60. 

This  view  of  the  pleadings  relieves  us  from  inquiring  into 
the  character  of  the  transaction  out  of  which  originated  the 
deed  of  17th  August,  1840 ;  as  well  as  from  pronouncing  on 
the  validity  or  invalidity  of  that  instrument. 

2.  The  bill  also  charges,  that  the  confession  of  judgment 
before  the  justice  of  the  peace  by  Grizzle  was  fraudulent,  and 
that  some  of  the  debts,  on  which  such  judgments  were  con- 
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fessed,  had  no  real  existence,  but  were  simulated  and  ficti- 
tious. On  this  charge  also,  a  direct  interrogatory  in  the  bill 
is  founded,  and  both  defendants  are  called  upon  to  answer. 
They  both  answer,  that  the  debts  on  which  those  judgments 
are  based  were  bona  fide,  and  May  answers  that  they  were 
confessed  by  Grizzle,  so  far  as  he  knows  or  believes,  for  the 
purpose  of  preferring  these  creditors  over  others,  on  whose 
debts  Grizzle  was  only  security.  Here,  again,  the  rule  here- 
tofore laid  down  may  be  properly  invoked,  and  as  there  is 
no  proof  to  override  the  denials  of  the  answer,  they  must  be 
regarded  as  true,  and  be  allowed  to  establish  the  fairness  of 
this  transaction.  But  on  this  bill,  with  its  present  allegations, 
to  which  the  creditors  of  Grizzle,  who  are  plaintiffs  in  those 
judgments,  are  not  parties,  the  complainants  would  not  be 
allowed  to  inquire  into  these  judgments  with  the  view  of  im- 
peaching, and  setting  them  aside,  for  the  fraud  of  Grizzle  in 
confessing  them,  even  if  that  could  be  established ;  since,  if 
the  debts  were  hona  fixie^  and  the  creditors  did  not  participate 
in  the  fraudulent  intent,  their  rights  would  not  be  affected  by 
his  fraud. 

The  only  bearing  it  could  have  in  a  controversy  between 
the  present  parties,  if  it  existed  at  all,  would  be,  by  connect- 
ing May  with  it,  to  use  it  as  a  fact  from  which,  with  others, 
fraud  in  the  sale  under  the  judgments  might  be  presumed  : 
but  its  force,  in  this  respect,  is  entirely  broken,  by  the  posi- 
tive responsive  denial  of  its  existence  in  the  answer  of  May, 
and  the  total  absence  of  all  proof  to  establish  it. 

But  it  is  insisted  that,  the  connection  between  Grizzle  and 
May,  in  the  perpetration  of  the  several  fraudulent  practices 
charged  in  the  bill,  is  so  intimate,  that  the  admissions  in  the 
answer  of  Grizzle  should  be  received  as  evidence  against 
May.  The  well  estabhshed  rule  in  chancery  practice  is,  that 
the  answer  of  one  defendant  cannot  be  read  as  evidence 
against  his  co-defendant.  Gresley's  Equity  Ev.  24.  The  ex- 
ceptions are,  where  there  is  an  identity  of  interest,  as  where 
all  the  defendants  are  partners  in  the  same  transaction;  and 
where  the  defendant  whose  answer  is  read,  and  the  defendant 
sought  to  be  charged,  are  privies  in  estate.  Gresley  Eq.  Ev. 
25  and  322.  There  may  be  other  exceptions,  but  they  muat 
be  all  founded  on  the  same  rule  which  governs  those  above 
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enumerated,  and  which  cannot  apply  to  the  case  before  us. 
May  is  in  nowise  connected  with  the  fraud  imputed  to  Griz- 
zle, except  ^by  the  unsupported  allegations  of  the  bill,  and 
the  equally  unsupported  answer  of  Grizzle ;  he  is  no  partner, 
and  not  claiming  under  the  deed  from  Grizzle,  he  is  not  his 
privy  in  estate ;  and,  we  apprehend,  it  would  be  difl&cult  to 
find  a  princple,  or  an  adjudged  case,  which  would,  under 
such  circumstances,  allow  the  reading  of  the  answer  of  either 
of  these  defendants  against  the  other.  The  case  of  Abney  v. 
Kingsland,  10  Ala.  Rep.  361,  and  Van  Reinsdyke  v.  Kane, 
1  Gall.  620,  and  the  principle  laid  down  in  1  Greenleaf  Ev. 
210,  §  178,  to  which  we  have  been  referred  by  the  defendant's 
solicitor,  fall  far  short  of  doing  so. 

2.  We  come  now  to  consider  that  part  of  the  case  which 
relates  to  the  purchase  of  the  slaves,  and  other  property,  by 
May,  at  the  sale  made  by  the  constable,  under  which  alone 
he  sets  up  his  title.  Here  the  answers  of  the  two  defendants 
are  essentially  at  variance.  Grizzle  answers  that  May  pur- 
chased for  his  benefit,  that  the  ownership  of  Uie  slaves  was 
nominally  to  be  in  May,  while  he  was  to  take  the  actual  man- 
agement and  control  of  them,  and  out  of  the  proceeds  of  their 
labor  to  refund  to  May  the  money  advanced  in  the  purchase, 
with  lawful  interest,  and  when  this  was  done  he  was  to  be- 
come again  the  absolute  owner  of  the  propersy.  He  also  ad- 
mits facts,  transpiring  at  the  time  ot  the  sale,  which,  taken 
in  connection  with  what  he  states  concerning  his  agreement 
with  May  about  the  purchase,  would  go  far  to  establish  a  pur- 
pose on  his  part,  in  which  May  was  a  participant,  to  defraud 
his  creditors.  But  May  denies,  in  terms  the  most  clear  and 
explicit,  all  the  allegations  in  the  bill  of  fraud  in  this  sale. 
We  have  seen  that  the  answer  of  Grizzle  is  not  evidence 
against  May,  and  this  part  of  the  complainant's  case,  like 
those  we  have  been  considering,  is  wholly  unsustained  by 
proof.  May  is  directly  called  on  by  the  bill  to  discover  and 
show  his  title  to  the  property  sought  to  be  charged,  and  in 
his  answer  he  asserts  that  he  purchased  it  in  open  market,  at 
constable's  sale,  fairly,  and  for  a  full  consideration.  This  is 
responsive  matter,  and  uncontradicted  as  it  is,  by  any  proof 
on  the  part  of  the  complainant,  it  must  be  regarded  as  true, 
and  is  evidence  of  his  title.  Fenno  v.  Sayre  &  Ck)nver8e,  3 
Ala.  Rep.  458. 
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4.  The  bill  also  charges,  that  May  got  possession  of,  and 
applied  to  his  own  use,  the  crop  of  corn  and  cotton  raised  by 
Grizzle  in  the  year  1840,  and  calls  on  him  to  show  and  set 
forth,  what  became  of  the  proceeds,  and  to  discover  the 
amount.  To  this  he  answers  that  the  nett  proceeds  of  the 
corn  were  two  hundred  dollars,  and  of  the  cotton  twelve  hun- 
dred and  fifty  dollars ;  but  further  answering,  to  that  part  of 
the  bill  which  calls  on  him  to  show  how  he  had  appropriated 
the  means  arising  from  this  source,  he  sets  forth  an  account 
of  his  own  against  Grizzle,  for  money  paid  on  his  (G.'s)  ac- 
count, for  labor  in  saving  and  preparing  the  cotton  for  mar- 
ket, for  expenses  attending  its  shipment  and  sale,  for  provi- 
sions furnished  Grizzle  and  family,  and  for  slave  hire,  which 
greatly  exceeds  the  amount  to  which  the  latter  would  have 
been  entitled  out  of  the  proceeds  of  said  crop ;  to  the  pay- 
ment of  which  he  alleges,  he  applied  the  money  so  received 
by  him.  To  this  the  complainant  opposes  no  proof  w^hatever, 
and  under  the  rule  laid  down  by  this  court,  in  the  case  of 
Powell  V.  Powell,  7  Ala.  Eep.  582,  this  is  responsive  matter, 
2kii^ 'prima  facie  evidence  of  the  state  of  accounts  between  the 
parties.  Such  being  the  case,  the  complainant  is  entitled  to 
no  decree  on  this  part  of  his  bill. 

From  what  has  been  said,  it  is  manifest  that  the  decree  of 
the  chancellor  must  be  reversed ;  and  as  there  is  nothing  in 
the  record  to  justify  us  in  concluding  that  a  different  result 
would  spring  from  remanding  the  cause,  the  bill  must  be 
here  dismissed,  without  prejudice,  the  defendant  in  error  pay- 
ing the  costs  of  this  court,  and  of  the  Court  of  Chancery. 


SMYTH  vs.  TANKEESLEY. 

1.  A  contract,  by  which  the  owner  of  land  lets  it  to  another,  and  agrees  to  re- 
ceire  as  compensation,  a  portion  of  the  specific  products,  is  a  letting  on  shares, 
although  the  words  usual  in  leases  are  used ;  and  a  tenancy  in  common  in 
the  products  is  created. 

2.  A  sale  of  the  entire  property  in  a  chattel,  by  one  tenant  in  common,  is  a  con- 
version, for  which  trover  may  be  maintained  by  his  co-tenant. 
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3.  The  sale,  by  au  officer,  of  the  entire  property  in  goods  owned  by  two  jointly, 
under  an  execution  against  one  of  them,  is  an  abuse  of  his  legal  authority, 
whicli  renders  him  liable  as  a  tresjMwser  ab  initio. 

4.  And  if  the  wrong  doer  has  sold  the  property,  and  received  the  money,  the 
owner  may  wni\-e  the  tort,  and  bring  assumpsit  for  the  money. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Phelan. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error,  under  the  following 
circumstances :  The  plaintiff  had  made  a  contract  with  one 
David  Childers,  and  two  other  persons,  by  which  he  rented  to 
them  certain  lands,  and  was  to  receive  one-fourth  of  all  the 
products,  after  deducting  all  expenses  for  bagging,  rope,  and 
hauling  the  cotton,  for  the  rent.  A  portion  of  the  cotton 
made  on  the  land  was  brought  to  the  city  of  Montgomery,  for 
sale,  and  while  there  was  levied  on  and  sold  by  the  defend- 
ant in  error,  as  a  constable,  under  executions  in  his  hands 
against  the  said  Childers.  The  sale  was  made  after  notice 
that  one-fourth  of  the  cotton  belonged  to  the  plaintiff  in  error, 
and  the  whole  was  sold  as  the  property  of  said  Childei-s.  The 
court  charged,  that  the  plaintiff  could  not  sue  alone,  but  must 
join  the  other  parties  in  interest  with  him  :  to  which  the  de- 
fendant excepted,  and  now  assigns  the  same  for  error  in  this 
court. 

Watts,  Judge,  &  Jackson,  for  plaintiff  in  error. 

1.  The  sale^  by  a  constable  or  sheriff,  of  the  entire  interest 
in  property  belonging  to  several  joint  tenants,  under  an  exe- 
cution against  one  of  them,  works  a  severance  of  the  interests, 
and  entitles  the  others,  either  jointly  or  separately,  to  main- 
tain an  action  against  the  oflficer.  Parminter  v.  Kelly,  18 
Ala.  Kep.  716,  and  authorities  there  cited ;  Waddell  v.  Cook, 
2  Hill  (N.  y.)  49,  and  Hains  v.  McNairy,  4  Humph.  R.  356 ; 
and  if  the  officer  has  received  the  money,  tlie  tort  may  be 
waived,  and  assumpsit  maintained.  Boyd  v.  Crown,  17  Ala. 
Rep.  51. 

2.  The  parties,  Smith  and  Childers,  were  joint  tenants  in 
the  cotton  sold.  Putnam  v.  Wise,  1  Hill  (N.  Y.),  234,  and 
the  authorities  there  cited,  which  overrules  the  authorities 
cited  by  defendant's  counsel,  from  N.  Y. 
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3.  The  case  of  Parminter  v.  Kelly,  18  Ala.  Eep.  716,  is 
directly  in  point,  to  show  that  the  suit  may  be  maintained  in 
the  name  of  one  of  the  tenants  in  common,  alone.  In  the  state 
of  the  facts  of  that  case,  it  will  be  seen,  that  the  court  re- 
fused to  charge  (as  requested  by  the  defendant),  that  the  plain- 
tiff, suing  alone,  could  not  maintain  the  action,  and  this  refusal  to 
charge  was  assigned  as  error ;  and  this  court  decided  that 
there  was  no  error  in  the  refusal  so  to  charge. 

.     Elmore  &  Yancey,  contra. 

1,  The  charge  of  the  court,  assigned  as  error,  is  correct,  in 
the  conclusion  that  the  plaintiff  could  not  recover,  even  if  it 
be  granted,  that  an  erroneous  reason  is  given  by  the  court. 

The  parties  were  not  tenants  in  common,  or  joint  owners 
of  the  crop. 

A  distinction  is  drawn,  in  the  books,  between  a  letting  of 
premises  on  shares,  and  a  renting  of  land,  with  a  reservation 
for  the  payment  of  rent  in  produce.  Caswell  v.  Districh,  15 
Wendell,  379  ;  Stewart  v.  Doughty,  9  Johns.  107. 

The  letting  of  land  on  shares  creates  a  tenancy  in  common 
in  the  crop  raised  ;  but  the  renting  of  land,  with  an  agreement 
that  the  rent  be  paid  by  a  certain  proportion  of  the  produce, 
creates  a  lease  ;  and  the  title  to  the  entire  crop  is  in  the  ten- 
ant, until  a  division  takes  place,  and  the  rent  is  set  apart  for 
the  landlord.  See  same  authorities ;  Putnam  v.  Wise,  1  Hill, 
(N.  Y.)  243. 

But  this  case  has  been  decided,  in  principle,  upon  a  similar 
state  of  facts.  In  the  case  of  Dulany  v.  Dickerson,  the  land- 
lord was  to  receive  a  part  of  the  crop  as  rent ;  the  tenant  sold 
the  crop  to  B.  The  landlord  sued  B.  in  assumpsit.  The 
court  decide,  that  neither  trespass  nor  assumpsit  can  be  main- 
tained, because  he  had  neither  the  actual  possession  nor  gen- 
eral or  special  property  in  the  crop.  See  Dulany.  v  Dicker- 
son,  12  Ala.  Eep.  603. 

If  a  tenancy  was  created  by  the  agreement  between  Smith 
and  Childers,  then  the  title  to  all  products  raised  on  the  land 
was  in  Childers,  and  of  course  the  landlord  cannot  maintain 
assumpsit.  See  Thompson  v.  Mahawny,  et  al.  17  Ala.  Rep. 
367. 

The  case  of  Parminter  v.  Kelly,  18  Ala.  Rep.  cited  by  the 
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plaintiff  in  error,  is  not  applicable  to  this  case,  because  it  pro- 
ceeds on  the  assumption,  that  the  parties  were  tenants  in 
common.     That  is  denied  to  be  the  case  here. 

GOLDTHWAITE,  J.— The  position  taken  by  the  counsel 
for  the  defendant  in  error,  in  this  court,  renders  it  necessary  to 
determine  the  legal  effect  of  the  contract  between  the  plaintiff 
in  error  and  Childers.  The  terras  of  this  contract  are  thus 
stated  in  the  bill  of  exceptions:  ''that  Smyth  rented  to  the 
said  Childers  certain  lands,  on  the  following  terms,  to  wit ; 
that  said  Smyth  was  to  have  (me-fonrth  of  all  the  products 
of  said  lands,  rented  as  aforesaid,  after  deducting  all  expenses 
for  bagging,  rope,  and  hauling  the  cotton,  which  was  to  be 
in  payment  and  satisfaction  of  the  rent."  [f  this  contract  was 
a  lease,  then  the  whole  product  of  the  land  rented  belonged  to 
the  lessee,  until  the  share  of  the  lessor  had  been  separated  and 
delivered.  Stewart  v.  Doughty,  9  John.  108 ;  Thompson  v. 
Mawhinny  and  Smith,  17  Ala.  Rep.  362  ;  while,  on  the  con- 
trary, if  it  was  only  a  letting  of  the  land  07i  sliares,  then  the 
parties  to  the  agreement  were  tenants  in  common  of  the 
products  to  be  grown  and  divided  between  them.  Ilare  v. 
Celey,  Cro.  Eliz.  143;  Footev.  Colvin,  3  John.  216;  Bradish 
V.  Schenck,  8  ib.  117 ;  De  Mott  v.  Hagarman,  8  Cow.  220; 
Caswell  v.  Districh,  15  Wend.  379 ;  Putnam  v.  Wise,  1  Hill, 
(N.  Y.)  234 ;  Bishop  v.  Doty,  1  Verm.  37 ;  Chandler  v.  Thurs- 
ton, 10  Pick.  205  ;  Walker  v.  Fitts,  24  Pick.  191 ;  Maverick 
V.  Lewis  and  Gibbs,  3  McCall,  211. 

In  the  case  of  Thompson  v.  Mawhinney  and  Smith,  supra, 
it  w^as  decided  by  this  C(jurt,  tliat  a  contract  made  with  the 
owner  of  land,  which  the  other  party  agreed  to  cultivate,  and 
to  divide  the  products  equally  with  him,  was  not,  technically 
speaking,  a  lease,  but  that  a  tenancy  in  common  was  created 
in  the  products.  In  the  contract  under  consideration,  the 
mode  of  compensation  adopted  repels  the  conclusion,  that  it 
could  have  been  the  intention  of  the  parties,  that  the  land 
should  not  be  cultivated,  and  thus  assimilates  its  terms 
more  closely  to  the  contract  in  the  case  last  cited.  It  is  true, 
the  phraseology  adopted  is  that  which  is  usual  in  leases,  but 
the  substance  of  the  agreement  is  to  be  regarded,  rather  than 
the  words,  Putnam  v.  Wise,  supra ;  and  in  contracts  of  this 
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descrTption,  4e  true^^seems  to  be^that  wherever  provision 
tZl  fo  dividing  the  specific  products  of  the  land,  a  ten- 
^^y  in  common  results.   Putnam  v.  Wise,  s,,p-a,  and  author- 

ities  there  cited.  ^^    ^^      -d        cm    +r. 

The  case   of  Dulany  v.  Dickerson,  12  Ala.  Rep.  601,  to 
which  we  have  been  referred  by  the  counsel  for    he  defend- 
Tnt  in  error,  is  not  in  opposition  to  these  views.    The  relation 
of  landlord  and  tenant  may  exist,  notwithstanding  the  former 
is  by  the  terms  of  the  contract,  to  receive  a  portion  of  the 
crop  in  payment.     If  the  tenant  take  an  interest  m  the  soil  it 
is  a  lease,  by  whatever  words  made,  and  the  payment  of  a 
specific  portion  of  the  crop  is  then  simply  a  payment  of  the 
rent  in  kind.     In  the  case  referred  to,  the  contract  is  not  set 
ont    and  the   landlord  had  sued  and  obtained   a  judgment 
against  the  tenant  for  the  rent.   It  was  treated  by  all  the  par- 
ties as  a  lease,  and  no  question  was  raised  upon  that  point. 
The  iudoe,  the  terms  of  the   contract  not  being  before  the 
court,  treated  it,  as  the  parties  had  done,  as  a  question  involv- 
ing tiie  relation  of  landlord  and  tenant  only.     It  results  from 
these  views,  that  the  plaintiff  in  error,  with  the  other  parties 
to  the  contract,  were  owners  in  common  of  the  cotton. 

The  charge  of  the  court,  that  the  plaintiff  below  could  not 
recover,  without  joining  the  other  ^^^-^^^^  f^'f^'' ^^ 
erroneous.     The  case  of  Parmmter  v.  Kelly,  18  Ala.  Rep. 
716  decides,  that  if  a  tenant  in  common  of  a  chattel  sell  the 
entire  property,  it  is  a  conversion,  for  which  trover  may  be 
;    ntILd  b/'his  co-tenant ;  and  the  law  is  now  well  settled 
that  the  sale  by  an  officer,  of  the  entire  P-P-ty,  m  goods 
owned  by  two  jointly,  on  an  execution  agamst  one  of  thern, 
Tan  abuse  of  his  legal  authority,  which  renders  him  hable 
I  :  tSlsser  a,  X  Waddell  v.  Cook,  2  Hill    49  note 
(a)  and  cases  there  cited;  and  if  the  wrong  doer  Aa5  sold  ^t 
\nd  received  the  money,  the  owner  may  waive  the  tort,  and 
bring  assumpsit  for  the  money.     Upchurch  v    Nosworthy, 
15  Ala.  Rep.  705  ;  Crow  v.  Boyd's  Adm'r,  17  Ala.  Rep.  51- 
The  judgment  is  reversed,  and  the  cause  remanded. 
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QUARLES  vs.  WALDRON  AND  WIFE. 

1.  On  grounds  <>f  public  policy,  an  attoraey  at  biw  may  be  n  witness  for  liis  client, 
when  he  has  no  other  interest  in  the  event  of  the  suit  tlian  such  as  concerus  his 
fees,  and  tliey  arc  not  contingent  in  their  nature. 

2.  A  demurrer  to  a  declai-ation  cannot  properly  be  said  to  be  a  plea  to  the  meritx, 
except  in  cases  where  a  judgment  on  the  demurrer  in  favor  of  the  defendant 
would  be  a  bar  to  a  subsequent  suit  on  the  same  cause  of  action ;  and  this  can 
never  be  the  case  where  the  declaratiou  is  defective  only  for  the  want  of  some 
necessaiy  avei-ment 

8.  In  assumpsit  by  luisband  and  wife  jointly,  for  the  use  of  the  wife,  when  the 
declaration  iloes  not  aver  that  tlie  promise  was  made  to  the  wife  dum  wla, 
nor  thut  she  wiis  in  any  way  the  meritoiious  cause  of  action,  it  is  demurrable ; 
but  if  judgment  is  rendered  by  default  against  the  defendant^  and  afterwards 
set  jiside  on  condition  that  he  shall  plead  to  the  merit*,  the  condition  is  not 
complied  witli  by  filing  a  demurrer,  and  assigning  as  cause  of  demurrer  the 
want  of  such  necessary  averments  in  the  declaration. 

Error  to  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  K.  Pickens. 

This  was  an  action  of  assumpsit  brought  by  Waldron  and 
wife  (for  the  use  of  the  wife)  against  the  plaintiff  in  error,  for 
board,  &c.,  furnished  to  him  and  his  family.  The  declara- 
tions contains  only  the  common  counts  of  indebitatus  assumpsit 
and  quantum  m&'uit  for  board,  &c.,  furnished  plaintiff  in  error. 
At  the  March  Term,  1851,  there  was  a  judgment  by  default 
rendered  against  the  defendant  below.  This  was  set  aside  on 
his  motion,  the  court  annexing  the  condition  that  he  should 
plead  to  the  merits. 

After  this,  the  defendant  demurred  to  the  declaration,  as- 
signing as  cause  of  demurrer  that  the  husband  and  wife  had 
been  improperly  joined  in  bringing  the  action.  Tliis  demur- 
rer the  court  overruled,  or  rather  refused  to  consider,  upon 
the  ground  that  it  was  not  a  plea  to  the  merits,  and  did  not 
fulfil  the  condition  imposed  by  the  court  on  setting  aside  the 
judgment  by  default. 

An  objection  was  made  to  the  testimony  of  Mr.  Sellers, 
who  was  attorney  for  the  plaintiffs  below,  on  the  ground  of 
interest.     There  was  no  proof  that  he  had  any  interest  in  the 

event  of  the  cause,   other  than  as  an  attorney  for  his  fees, 
14 


ALABAMA.  ^8 

Quarles  v.  Waldron  and  Wife. 


whicli  were  not  shown  to  be  contingent.  He  replied,  in  an- 
swer to  a  question  to  that  point,  that  if  plaintiif  succeeded  he 
would  probably  get  his  fees,  and  if  he  did  not  succeed  that  he 
probably  would  get  nothing,  as  plaintiff  was  indigent. 

The  court  overruled  the  objection  to  his  competency  as  a 
witness. 

The  oveiTuling  the  demurrer  and  the  admission  of  the  tes- 
timony of  Sellers  are  assigned  for  error. 

Watts,  Judge  &  Jackson,  for  plaintiff  in  error. 

1.  The  demurrer  to  the  declaration  should  have  been  sus- 
tained. To  authorize  the  hvisband  and  wife  to  maintain  an 
action  in  their  joint  names,  the  declaration  must  show  either 
a  promise  made  to  the  wife  whilst  sole,  or  that  she  is  the  meri- 
torious cause  of  the  action  in  some  other  way.  See  Chitty's 
PL  202,  top  page,  and  30,  31  marginal  page. 

2.  A  demurrer  is  a  plea  to  the  merits.  See  Perkins  v. 
Moore,  16  Ala.  17,  and  the  authorities  there  cited. 

3.  The  witness  Sellers  was  interested  in  the  event  of  the 
suit.     See  Carter  and  others  v.  Mundy,  12  Ala.   132. 

C.  C    Sellers,  contra. 

PHELAN,  J.^ — On  the  question  of  the  competency  of  Mr. 
Sellers  as  a  witness  for  plaintiflfe  below,  the  cases  of  McGehee 
V.  HanseU,  13  Ala.  17,  and  Morrow  et  al.  v.  Parkman  et  al, 
14  Ala.  769,  are  conclusive.  On  grounds  of  public  policy,  an 
attorney  may  be  examined  as  a  witness  for  his  client  in  a 
cause  in  which  he  is  employed,  if  he  has  no  other  interest  in 
the  event  of  the  suit  than  such  as  concerns  his  fees,  when 
these  are  not  contingent. 

Was  the  demurrer  of  the  defendant  below  a  plea  to  the 
merits,  within  the  terms  of  the  condition  imposed  by  the  court 
on  setting  aside  the  judgment  by  default? 

A  plea  to  the  merits  is  one  that  goes  to  the  substance  of 
the  action,  and  if  successful  will  bar  any  future  action  found- 
ed upon  the  same  cause  of  action.  Had  the  declaration  in 
this  case  shown,  by  proper  averments,  that  the  contract  for 
board,  &c.,  was  made  by  defendant  with  the  wife  dum  sola,  or 
that  she  was  in  any  way  the  meritorious  cause  of  action,  the 
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demurrer  must  have  been  overruled.  And  had  judgment 
been  given  for  the  defendant  in  this  action  on  the  demurrer, 
and  plaintiffs  had  brought  another  action,  and  fileda  declara- 
tion containing  the  averments,  which  were  wanting  in  this  to 
make  it  good,  the  judgment  on  the  demurrer,  in  this  action, 
would  have  been  no  bar  to  a  recovery  in  such  subsequent  ac- 
tion. This  test  will  sufficiently  show,  that  the  demurrer  in 
this  case  was  not  a  plea  to  the  merits,  and  therefore  the  court 
properly  rejected  it,  under  the  conditions  imposed  on  the  de- 
fendant in  setting  aside  the  judgment  by  default,  that  he 
should  plead  to  the  merits.  In  support  of  the  principles 
above  stated,  see  Gould  P.  478 ;  1  Chitty  P.  198 ;  Perkins  v. 
Moore,  16  Ala.  17. 

Ther  is  no  error  in  the  record,  and  the  judgment  below  is 
af&rmed. 


BRUCE,  Admr.  vs.  BARNES. 

1.  A  motiou  to  enter  satisfaction  of  a  judgment  and  a  petition  for  a  superaedeaa 
are  substitutes  for  the  ancient  writ  of  audita  querela;  and  conBequentlj,  all 
issues  of  fact  and  matters  (71  pais  must  be  tried  in  the  same  manner  as  if  the 
proceeding  had  been  commenced  by  that  writ 

2.  On  the  trial  of  u  motion  to  enter  satisfaction  of  a  judgment,  the  phuntifir  has 
the  right  to  demand  a  trial  by  juiy,  and  to  cross-examine  all  witnesses  whose 
testimony  is  offered  against  him  to  prove  the  fact  of  payment. 

Error  to  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  John  J).  Phelan. 

Brooks  &  Byrd,  for  plaintiff  in  error. 

A.  R.  Manning,  contra. 

Upon  the  first  point,  that  the  trial  ought  to  be  by  jury ; 
the  question  is  settled  the  other  way,  upon  principle  and  au- 
thority, by  the  cases  of  Moore  &  Magee  v.  The  Mobile  Cotton 
Press,  9  Por.  679;  Lockhart  v.  McElroy,  4  Ala.  572; 
Chandler  v.  Faulkner,  5  Ala.  567;  Faulkner  v.  Chandler, 
11  Ala.  725.  This  is  no  infringement  of  the  constitutional 
clause  that  the  *'  trial  by  jury  shall  remain  inviolate." 
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If  a  party  against  whom  a  judgment  upon  verdict  had 
been  rendered,  was  entitled  of  right  to  a  trial  by  j  ury,  upon 
alleging  payment  after  the  last  proceedings  had,  and  the  court 
had  no  power  to  prevent  such  a  course,  a  cause  might  be 
kept  pending  cvd  libitum. 

The  bill  of  exceptions  says,  the  plaintiff  in  the  judgment 
insisted  on  a  right  of  "trial  by  jury,  and  a  cross-examination 
of  the  witnesses."  This  means  a  cross  examination  in  court, 
before  the  jury.  He  did  not  object  in  the  court  below  that 
he  had  no  notice  of  the  time  and  place  of  taking  the  affidavits, 
but  that  the  witnesses  should  be  examined  orally  in  court, 
and  lie  be  permitted  to  cross-examine  them  before  the  jury. 

This  also  is  the  meaning  of  the  bill  of  exceptions,  which  is 
to  be  taken  most  strongly  against  plaintiff  in  error. 

And  this  is  not  affected  by  its  being  said,  that  the  trial  was 
upon  "ea:^a/-fe  affidavits;"  for,  says  Judge  Bouvier,  in  Law 
Dictionary  534  ''^  Ex  parte  of  the  one  part.  Many  things 
may  be  done  ex  parte  when  the  opposite  party  has  had  notice. 
An  affidavit  or  deposition  is  said  to  be  taken  ex  parte^  when 
only  one  of  the  parties  attends  to  taking  the  same."  1  Bou- 
vier Law  Die.  534. 

DARGAN,  C.  J.— At  the  Fall  Term  of  the  Circuit  Court 
of  Marengo,  A.  D.  1845,  a  judgment  was  rendered  against 
the  defendant,  Barnes,  in  favor  of  the  administrator  of  John 
F.  Barnes,  deceased,  for  the  sum  of  four  hundred  and  forty- 
nine  dollars  28-100,  and  at  a  term  subsequent  to  tlie  rendition 
of  the  judgment  the  defendant  moved  the  court  to  have  sat- 
isfaction thereof  entered  of  record.  Notice  of  the  motion 
having  been  served  on  the  administrator,  he  a})peared  and 
resisted  it.  The  defendant  in  the  judgment  offered,  as  evi- 
dence of  its  payment,  the  ex  parte  affidavits  of  witnesses,  but 
by  whom  they  were  made  does  not  appear.  The  administra- 
tor insisted  upon  the  right  of  trial  by  jury,  and  also  on  his 
right  to  cross-examine  the  witnesses,  but  the  court  ruled  that 
the  proper  mode  of  trial  was  by  the  court  alone,  and  on  ex 
parte  affidavits.  To  this  ruling  of  the  court  the  plaintiff  in 
error  excepted. 

The  counsel  for  the  defindant  in  error  ( oitends  that  the 
ruling  of  the  Circuit  Court  is  sanctioned  by  several  decisions 
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of  this  court.  In  the  case  of  Lockhart  v.  McElroy,  4  Ala. 
572,  the  execution  had  been  superseded  in  vacation,  upon  the 
petition  of  the  defendant  showing  that  the  judgment  had  been 
satisfied ;  and  when  the  cause  came  on  to  be  heard,  the  plaintiflp 
in  the  judgment  admitted  the  facts  contained  in  the  petition 
to  be  true,  and  of  course  nothing  remained  to  be  done  but  to 
pronounce  the  judgment  of  law  arising  on  the  facts  thus  ad- 
mitted. The  case  of  Chandler  v.  Faulkner  et  al.,  5  Ala.  567, 
was  this,  the  defendants  in  the  judgment  filed  a  bill  in  equity 
alleging  satisfaction  thereof.  The  bill  was  dismissed  on  the 
ground  that  the  parties  had  a  full  and  complete  remedy  at 
law. 

It  is  very  clear  that  neither  of  these  cases  sustains,  in  the 
slightest  degree,  the  ruling  of  the  Circuit  Court  in  the  case 
before  us.  They  establish,  it  is  true,  that  the  court  from 
which  the  execution  issued  may  supercede  it,  and  enter  satis- 
faction of  the  judgment  on  the  ground  of  payment;  but 
they  decide  nothing  as  to  the  mode  of  trying  the  fact  of  pay- 
ment, when  that  fact  is  contested.  The  last  case  referred  to 
again  came  before  this  court,  and  is  reported  in  11  Ala.  725. 
There  the  proceeding  was  commenced  by  motion  to  have  sat- 
isfaction entered  of  record,  and  the  defendant  in  the  judg- 
ment filed  his  affidavit,  alleging  the  facts  that  constituted  the 
satisfaction.  These  facts  were  not  denied  by  the  oath  of  the 
plaintiff*  nor  does  it  appear  that  he  made  any  objection  to  the 
trial  of  the  facts  by  the  court.  This  court  held  that  the  affi- 
davit of  the  defendant,  as  it  was  not  denied  by  the  oath  of 
the  plaintiff,  was  sufficient  evidence  to  authorize  the  court  to 
enter  satisfaction  of  the  judgment.  If  it  could  be  admitted 
that  this  case  is  a  correct  exposition  of  the  law,  which,  how- 
ever, I  do  not  admit,  still  it  does  not  go  far  enough  to  sustain 
the  ruling  of  the  Circuit  Court  in  the  case  before  us,  for  here 
there  was  no  affidavit  of  the  defendant,  and  the  plaintiflf  in 
the  judgment  expressly  objected  to  the  ex  parte  affidavits  as 
evidence,  and  claimed  a  trial  by  jury. 

In  the  case  of  Bower  et  al.  v.  Saltmarsh,  decided  at  the 
last  term,  the  proceeding  was  commenced  by  a  petition  for  a 
supa'sedeas,  and  issues  of  fact  were  made  up,  and  on  the  trial 
the  question  was,  whether  the  affidavits  of  the  defendants, 
and  of  a  witness  not  a  party  thereto,  could  be  received  as  evi* 
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dence.  We  held  that  they  could  not.  On  several  occasions 
we  have  held,  that  ii  supersedeas  was  a  substitute  for  the  obso- 
lete writ  of  audita  querela,  in  which  the  plaintiff  in  the  writ 
had  regularly  to  declare,  and  the  defendant  to  plead,  but  that 
with  us  the  petition  for  the  supersedeas  might  be  received  as 
the  declaration  upon  this  ancient  writ,  and  that  the  plaintiff 
in  the  judgment  must  either  plead  or  demur  to  the  petition, 
as  he  might  see  proper,  and  thus  make  up  the  issues,  either 
of  law  or  of  fact.  See  16  Ala.  813,  Edwards  v.  Lewis,  and 
cases  there  cited.  And  we  think  it  clear  that,  if  issues  of  fact 
are  thus  made  up  upon  a  petition  for  a  supersedeas,  the  par- 
ties, or  either  of  them,  have  the  right  to  have  such  issues 
tried  by  a  jury,  in  the  same  manner  as  if  the  suit  was  com- 
menced by  an  ordinary  writ.  They  have  the  right  to  claim  a 
trial  by  jury,  to  ascertain  any  fact  in  pais  that  would  satisfy 
the  judgment,  and  the  rules  of  evidence  governing  the  trial 
of  such  issues  must  be  the  same  as  those  which  govern  in 
other  cases.  I  do  not  intend  to  say,  that  the  parties  may  not 
submit  their  issues,  either  of  law  or  fact,  to  the  court  alone 
for  trial.  We  only  intend  to  say,  that  if  an  issue  of  fact  is 
presented,  either  party  has  the  right  to  demand  its  trial  by 
jury,  unless  it  can  be  tried  by  the  record,  and  if  witnesses  be 
introduced  to  sustain  the  issue  by  either  party,  the  other  has 
the  unquestionable  right  to  cross-examine  such  witnesses. 

Now,  the  motion  to  enter  satisfaction  of  a  judgment,  when 
no  supersedeas  has  been  granted  or  prayed,  is  still  the  same 
thing,  to- wit :  the  substitute  for  the  writ  of  audita  querela,  and 
the  same  practice  must  govern  on  the  trial  of  such  a  motion 
as  would  govern  if  the  proceedings  had  been  commenced  by 
a  petition  for  a  supersedeas.  The  petition  and  supersedeas  are 
merely  intended  to  arrest  the  execution  until  it  is  ascertained 
whether  it  has  been  properly  or  improperly  issued,  and  if  the 
allegation  in  the  petition  be  that  the  judgment  has  been  paid, 
the  precise  same  question  is  presented,  whether  it  be  brought 
forward  by  way  of  a  petition  for  a  supersedeas,  or  by  motion  to 
have  the  judgment  satisfied,  and  should  be  tried  in  the  same 
manner,  whether  brought  forward  in  the  one  mode  or  the  other. 
We  therefore  hold,  that  the  plaintiff  in  the  judgment  had  the 
right  to  a  trial  by  jury,  and  also  the  right  to  cross-examine^ 
all  witnesses  whose  testimony  was  offered  as  evidence  to  es- 
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tablish  the  fact  of  payment.  It  is  not,  however,  to  be  under- 
stood that  we  intend  to  trench  upon  those  decisions  which 
hold  that  the  court  can  examine  into  the  acts  of  its  own  ofl&- 
oers  upon  ex  parte  affidavits.  The  case  before  us  does  not 
require  that  we  should  do  so,  in  coming  to  the  conclusion  that 
the  court  erred.  We  intend  merely  to  hold,  that  a  motion  to 
enter  satisfaction  of  a  judgment,  or  a  trial  upon  a  petition  for 
a  supersedeas,  is  a  substitute  for  the  ancient  writ  of  audita 
querela,  and  consequently  all  issues  of  fact  or  matters  in  pais 
must  be  tried  in  the  same  mode  as  if  the  proceeding  had  been 
commenced  by  that  writ. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


STODDER,  ExFX'UTOR,  vs.  CARDWELL. 

1.  An  accotuuiodatiuD  ondui-ser  of  ii  bill  of  exchange  is  nut  entitled  to  a  summary 
judgment,  on  motion  against  his  principal,  imder  the  act  of  1821,  (Clay's  Di- 
gest, 581.  g  3.) 

Ebhok  to  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  lion.  John  D.  Phelan. 

This  was  a  motion  for  a  summary  judgment  by  Card  well 
against  the  plaintiff  in  error,  as  executor  of  James  J.  Foster, 
deceased.  The  notice  alleged  that  Cardwell  endoreed  a  cer- 
tain bill  of  exchange,  which  is  particularly  described,  for  the 
accommodation  of  said  Foster,  the  drawer;  that  judgment 
was  afterwards  rendered  against  him  on  said  endorsement,  and 
execution  issued  thereon,  and  that  he  had  been  compelled  to 
pay  the  amount  of  said  execution  to  the  sheriff.  Judgment 
by  default  was  rendered  against  the  plaintiff  in  error,  to  re- 
verse which  he  prosecutes  this  writ  of  error. 

P.  &  J.  L.  Martin,  for  plaintiff  in  error. 
Moody,  contra. 

CHILTON,  J. — The  only  question  which  is  presented  by 
this  record  is,  whether  one  who  endorses  a  bill  for  the  accom- 
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modation  of  the  drawer,  and  who  has  been  compelled  to  pay 
the  same  by  suit,  is  a  security  within  the  meaning  of  the  first 
section  of  the  act  of  1821,  so  as  to  be  entitled  to  the  summary 
remedy  which  the  law  provides  for  sureties.  The  section  re- 
ferred to  reads  as  follows :  "In  all  cases  where  judgment  shall 
be  entered  up  in  any  couit  of  record,  or  by  any  justice  of  the 
peace,  against  any  person  or  persons  as  security  or  securities, 
their  executors  or  administrators,  upon  any  note,  bill,  bond 
or  obligation,  and  in  all  cases  where  execution  shall  be  award- 
ed by,  or  issued  from  any  of  the  courts  of  record,  or  any  jus- 
tice of  the  j)eace,  against  any  person  or  persons  as  security  or 
securities,  his,  her,  or  their  heirs,  executors,  or  administrators, 
upon  any  bond,  obligation,  or  recognizance,  and  the  amount 
of  such  judgment  or  obligation,  or  any  part  thereof,  hath  been 
paid  or  discharged  by  such  security  or  securities,  his,  her,  or 
their  heirs,  executors,  or  administrators,  it  shall  be  lawful  for 
such  security  or  securities,  his,  her,  or  their  heirs,  executors, 
or  administi'ators,  to  obtain  judgment  by  motion  against  such 
principal  obligor  or  obligors,  recognizor  or  recognizors,  his, 
her,  or  their  heirs,  executors,  or  administrators,  in  any  court, 
or  before  any  justice  of  the  peace,  Avhere  such  judgment  may 
have  been  entered  up,  and  execution  awarded  against  such 
security  or  securities,  his,  her,  or  their  heirs,  executors  or  ad- 
ministrators, for  the  full  amount  which  may  have  been  paid, 
with  interest  thereon  from  the  time  the  same  shall  have  been 
paid  and  satisfied,  until  such  judgment  shall  be  discharged.'' 
Clay's  Digest,  p.  531,  §  3. 

Upon  comparing  this  section  of  the  statute  with  the  suc- 
ceeding sections,  in  which  the  same  language  occurs,  we  think 
it  is  exceedingly  clear  that  by  the  term  *'  security  or  securi- 
ties upon  any  note,  bUl,  bond,"  &c.  the  Legislature  did  not  in- 
tend to  embrace  endorsers,  whether  they  became  such  for 
value,  or  for  the  accommodation  of  the  drawer.  It  is  proper 
to  remark,  that  there  is  nothing  in  the  succeeding  sections  in- 
dicating an  intention  to  apply  a  different  meaning  to  these 
terms,  from  that  which  should  be  given  to  them  in  the  first. 
Assuming,  then,  for  the  sake  of  the  illustration,  that  the  first 
section  embraces  endorsers,  they  would,  in  cases  where  there 
were  two  or  more,  under  the  second  section,  have  the  right 
as  between  themselves,  to  a  summary  judgment,  on  motion 
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for  contribution ;  but  this  court  has  repeatedly  held,  that  in 
the  absence  of  an  agreement,  either  express  or  implied,  to 
share  the  loss,  the  parties  are  bound  as  their  names  appear  on 
the  bill.  Branham  &  Atwood  v.  Ragland,  3  Stew.  R.  247  ; 
Spence  v.  Barclay,  8  Ala.  Rep.  581.  Upon  the  same  assump- 
tion, under  the  third  .section,  the  accommodation  acceptor 
could  be  united  in  one  suit  with  the  drawer,  who  has  the  right, 
under  this  section,  to  come  in  and  be  made  a  party,  when  the 
"security  upon  the  bill"  is  sued,  &c.  and  thus  two  judgments 
must  be  rendered,  or  the  acceptor  charged  with  the  damages. 
Again :  the  fourth  section  would  clearly  establish  the  right  of 
contribution  between  every  description  of  endorser,  since  by 
it  "the  security  or  securities  upon  the  note,  bill,"  &c.  when 
sued  may,  on  motion,  cause  a  judgment  to  be  entered  against 
all  the  parties  to  the  instrument,  for  their  respective  shares  or 
proportions  of  the  damages ;  and  by  the  fifth  section,  the  en- 
dorser could  obtain  his  discharge  if  the  creditor  or  holder 
failed  to  sue  upon  the  instrument  after  being  required  in  writ- 
ing to  sue.  But  it  has  been  expressly  held  by  our  predeces- 
sors, after  a  careful  collation  of  these  several  sections,  that  the 
statute  confers  no  such  right  upon  the  endorser,  and  that  al- 
though he  be  but  ;iu  accommodation  endorser,  he  is  not  a  se- 
curity within  the  meaning  of  this  section.  Bates  v.  The  Branch 
Bank  Mobile,  2  Ala.  Rep.  689. 

Having  shown  that  the  construction  contended  for  would 
reach  far  beyond  the  manifest  intention  of  the  Legislature, 
which  was  to  give  a  more  simple  and  summary  remedy  to 
the  surety  than  he  previously  possessed,  and  that  it  would  es- 
tablish an  entirely  new  rule  as  it  respects  the  extent  of  the 
liability  of  endorsers  as  between  themselves ;  and  further,  that 
it  would  introduce  anomalies  in  pleading,  productive  of  the 
greatest  conftision,  we  hence  conclude  that  the  Legislature 
never  intended  this  construction  to  be  placed  upon  the  stat- 
ute, but  when  they  spoke  of  security  or  securities  upon  a  note 
or  bill,  by  the  term  bill  they  meant  bill  single,  or,  if  a  bill  of 
exchange,  cases  where  several  parties  unite  in  drawing  for 
the  accommodation  of  one  of  them. 

But  it  is  said  this  is  a  remedial  statute,  and  should  be  lib- 
erally construed.  If  we  grant  this,  we  must  nevertheless  en- 
deavor to  arrive  at  its  true  spirit  and  meaning,  and  reject  a 
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construction  which  would  introduce  such  perplexities  and 
embarrassments  in  pleading  as  would  render  its  administra- 
tion almost,  if  not  quite,  impracticable. 

It  is  supposed  that  the  case  of  Meek  &  Co.  v .  Black  et  al. 
4  S.  &  P.  374,  is  opposed  to  the  view  here  taken.  When  the 
facts  are  considered  on  which  that  decision  was  based,  we  do 
not  think  that  it  is  necessarily  so.  Be  this  as  it  may,  so  fer 
as  that  case  countenances  the  doctrine  of  contribution  between 
accommodation  endorsers,  in  the  absence  of  an  agreement  to 
contribute,  it  stands  alone,  and  opposed  to  all  authority,  and 
must  be  considered  as  an  incorrect  exposition  of  the  law. 

After  the  best  examination  I  have  been  enabled  to  give 
this  case,  I  am  satisfied  the  learned  judge  mistook  the  law, 
and  in  this  opinion  my  brethren  all  concur. 

The  judgment  must  be  reversed,  and  as  the  plaintiff  below 
cannot  proceed  in  this  summary  way,  the  cause  will  not  be  re- 
manded. 


KIRKLEY   vs.   SEGAR  et  al. 

1.  Where  several  persons  join  as  plaintiffs  in  an  action  of  assumpsit,  and  the  plea 
IS  Hon  assumpsit,  evidence  tending  to  show  that  the  plaintiffs  have  a  right  to 
sue  jointly,  should  not  be  excluded  from  the  jury. 

2.  When  assumpsit  is  brought  in  the  Circuit  Court  for  a  sum  exceeding  ffty  dol- 
lars, it  is  not  error  to  allow  testimony  to  go  to  the  jury  proving  an  indebted- 
ness of  less  thanffty  dollars;  nor  is  it  erroneous  for  the  court  to  charge  the 
jury,  that  if  they  believe  such  proof,  they  can  find  for  the  plaintiff. 

8.  In  such  a  case,  if  the  jury  return  a  verdict  for  a  less  sum  than  fifty  dollars, 
the  plaintiff,  on  making  the  affidavit  required  by  the  statute,  (Clay's  Digest, 
325,  §  76,)  will  be  entitled  to  judgment  for  the  amount  of  the  verdict  with 
costs. 

Error  to  the  Circuit  Court  of  Russell. 
Trid  before  the  Hon.  John  J.  "Woodward. 

J.  J.  Segar  and  two  others  brought  an  action  of  assumpsit 
in  the  Circuit  Court  of  Russell,  against  the  plaintiff  in  error 
to  recover  sixty  dollars,  the  price  of  a  gin.  The  declaration 
contains  a  count  on  a  special  agreement  between  the  parties 
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for  the  sale  of  the  gin,  in  which  it  is  averred  that  the  defend- 
ant agreed  to  purchase  the  gin  at  sixty  dollars,  or  to  re-deliver 
it  to  the  plaintiflfe  in  a  reasonable  time,  and  that  he  has  never 
re-delivered  it,  or  paid  for  it,  though  often  requested  so  to  do. 
It  also  contains  counts  for  goods,  wares  and  merchandize  sold 
and  delivered ;  for  work  and  labor  done ;  for  money  lent ; 
for  money  paid,  laid  out  and  expended ;  for  money  received 
to  plaintiff's  use,  and  on  an  account  stated. 

No  pleas  appear  in  the  record,  but  the  judgment  entry  re- 
cites that  a  jury  was  sworn  to  try  the  issue  joined. 

On  the  trial,  as  appears  by  the  bill  of  exceptions,  the  plain- 
tiffe  below  proved  that  the  defendant  acknowledged  that  he, 
with  the  plaintifis,  had  levied  an  attachment  on  the  property 
of  an  absconding  debtor ;  that  they  had  resolved  to  make  it 
pay  their  several  debts ;  that  the  defendant  was  to  take  the 
gin  at  an  agreed  price ;  and  under  this  arrangement,  if  the 
plaintifis  recovered  of  him,  he  would  only  have  twenty-four 
dollars  to  pay  for  the  gin.  This  was  all  the  proof  of  the  joint 
interest  of  the  plaintiffe,  and  the  defendant  moved  the  court 
to  exclude  it  from  the  jury,  which  was  refused,  and  the  re- 
fusal excepted  to.  The  court  was  requested  to  charge  the 
jury,  that  if  the  facts  were  as  proved  by  the  witness,  yet  it 
fiimished  no  evidence  that  the  plaintiffs  were  jointly  inter- 
ested. This  also  was  refused,  and  excepted  to  by  defendant. 
There  was  proof  offered  also  showing  the  contract  in  relation 
to  the  gin  to  have  been  this :  that  the  defendant  was  to  take 
the  gin  and  try  it,  and  if  he  liked  it  to  keep  it,  otherwise  to 
return  it ;  and  if  he  kept  it  he  was  to  pay  for  it  twenty-four 
dollars  in  cash,  and  thirty-six  dollars  in  a  proved  account  on 
a  certain  man  named.  The  court  charged  the  jury,  that  the 
proof  was  admissible  under  the  declaration,  and  that  if  they 
believed  it  they  could  find  for  the  plaintiffs,  provided  they 
believed  from  the  testimony,  that  the  defendant  had  not  re- 
turned or  tendered  back  the  gin  in  a  reasonable  time.  This 
charge  was  also  excepted  to  by  the  defendant. 

The  jury  rendered  a  verdict  for  the  plaintiffs  for  twenty- 
six  tVt  dollars,  and  on  the  plaintiflfe  making  oath  that  they 
were  entitled  and  ought  to  have  recovered  sixty  dollars,  the 
court  rendered  judgment  for  the  amount  of  the  verdict,  and 
costs  against  the  defendant 
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The  matters  in  the  bill  of  exceptions,  and  the  rendition  of 
judgment  on  the  verdict,  are  here  assigned  for  error. 

HooPEK,  for  plaintiif  in  error. 
Belser  &  Harris,  contra. 

LIGON,  J. — It  was  clearly  proper  to  let  the  testimony 
first  objected  to  by  the  plaintiff  in  error,  go  to  the  jury, 
for  the  purpose  of  establishing  the  joint  interest  of  the  de- 
fendants in  error ;  for  we  must  suppose  that  the  plea  of  non 
assumpsit  was  intei-posed,  and  formed  the  issue  submitted  to 
them.  Under  this  plea,  any  testimony  which  tended  to  prove 
the  joint  interest  of  the  plaintiffs,  in  the  court  below,  in  the 
cause  of  action,  and  consequently  their  right  to  sue  jointly, 
was  proper  evidence  to  go  to  the  jury  to  be  weighed  by  them. 
The  facts  deposed  to  by  the  witness  had  this  tendency,  and 
hi*  testimony  was  rightly  admitted. 

The  charge  asked  for  by  the  plaintiff  in  error,  in  connec- 
tion with  this  proof,  was  correctly  refused,  for  had  it  been 
given,  the  court  would  have  invaded  the  province  of  the 
jury,  by  assuming  to  judge  of  the  weight  of  the  testimony 
offered. 

We  see  no  error,  detrimental  to  the  plaintiff  in  error,  in  the 
last  charge  given  by  the  court.  No  objection  had  been  made 
to  the  admission  of  the  evidence,  on  which  the  first  part  of  it 
is  founded,  and  as  it  tended  to  prove  an  indebtedness  on  the 
part  of  the  defendant,  it  was,  therefore,  no  error  for  the  court 
to  tell  the  jury  that,  if  they  beheved  the  evidence,  they  could 
find  for  the  plaintiff.  The  latter  part  of  the  charge  is  abstract, 
but  if  any  effect  could  be  given  to  it,  it  would  be  favorable 
to  the  plaintiff  in  error,  and  he  cannot  be  heard  to  complain 
of  it. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  be- 
low, for  a  sum  less  than  fifty  dollars,  and  judgment  was  given 
for  this  sum,  with  costs.  This  is  here  assigned  for  error.  On 
inspecting  the  record,  we  perceive  the  judgment  entry  shows 
that  the  affidavit  required  by  the  statute  to  entitle  the  plain- 
tiff to  his  judgment,  when  the  sum  found  by  the  jury  will  not 
support  the  jurisdiction  of  the  court,  has  been  made  in  this 
case. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
afl&rmed. 
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VAUGHAN  vs.  ROBINSON. 

1.  In  appeal  cases  the  defendant  may  waive  all  objections  to  the  mode  in  which 
he  is  brought  into  couft,  and  submit  the  case,  although  involving  more  than 
fifty  dollars,  to  the  decision  of  the  Circuit  Court,  whicli,  by  virtue  of  its  gen- 
eral juiisdiction  over  the  amount,  can  detcmiine  it 

2.  And  by  failing  to  plead  in  abatement  in  the  Circuit  Court,  the  want  of  juris- 
diction before  the  justice,  Ujc  defendant  waives  all  objection  on  that  ground. 

Errok  to  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Robt.  Dougherty. 

Vaughan  sued  Robinson  before  a  justice  of  the  peace,  and 
judgment  was  rendered  for  the  defendant,  from  which  he  ap- 
pealed to  the  Circuit  Court,  and  there  filed  his  statement  for 
forty-five  dollars,  to  which  Robinson  pleaded  non  assumpsit. 
The  evidence  conduced  to  show  that  more  than  fifty  dollars 
was  due  at  the  time  of  trial,  and  that  more  than  that  amount 
was  due  when  the  suit  was  commenced  before  the  justice,  and 
that  no  portion  of  the  same  had  been  paid  or  remitted.  The 
court  charged,  that  if  more  than  fifty  dollars  was  due  when 
the  suit  was  commenced  before  the  justice,  and  no  portion  of 
the  same  had  been  paid  or  remitted,  the  jury  must  find  for 
the  defendant.     The  charge  of  the  court  is  assigned  for  error. 

Cox,  for  plaintift"  in  error. 
Geo.  W.  Stone,  contra. 

GOLDTHWAITE,  J.— It  is  certainly  true,  that  the  juris- 
diction of  a  justice  of  the  peace  in  civil  cases  is  limited  to 
amounts  not  exceeding  fifty  dollars,  and  that  a  judgment  ren- 
dered by  that  officer  for  over  that  amount,  would  be  coram 
non  jiidice^  and  void ;  yet  when  the  case  is  removed  into  the 
Circuit  Court,  and  is  there  pending,  it  is  competent  for  the 
parties  to  treat  it  as  if  originating  in  that  court ;  and  if  they 
do  so,  a  judgment  rendered  for  an  amount  exceeding  fifty 
dollars,  would  be  held  good,  by  virtue  of  the  general  jurisdic- 
tion of  that  court.  The  defendant  can,  however,  on  the  ap- 
peal, avail  himself  of  the  want  of  jurisdiction  in  the  justice, 
by  bringing  it  to  the  notice  of  the  Circuit  Court,  by  plea  in 
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abatement,  and  if  he  does  not  do  this,  he  waives  all  objection 
resulting  from  the  mode  in  which  he  is  brought  into  that 
court.  This  principle  was  decided  in  the  case  of  Bentley  et 
al.  V.  Wright,  3  Ala.  Eep.  607,  and  recognized  in  Hart  v. 
Turk,  15  Ala.  Rep.  675,  and  Rose  v.  Thompson,  17  Ala. 
Rep.  628,  and  we  see  no  good  reason  for  departing  from  the 
rule.  The  rule  admitted,  it  follows  that  the  court  below  erred 
in  its  charge. 

The  judgment  is  reversed  and  the  cause  remanded. 


BOYKIN,  McRAE,  &  FOSTER  vs.  COLLINS. 

1.  In  assumpsit,  for  goods,  -n-ares,  and  merchandize  sold  and  delivered,  parol  ev- 
idence is  inadmissible,  to  prove  tliat  the  goods  were  shipped  and  forwarded  to 
the  defendant,  by  her  written  instructions,  unless  the  writing  itself  is  pro- 
duced, or  its  absence  satisfactorily  accounted  for. 

2.  The  objection  to  its  admissibility  may  be  raised  for  the  first  time,  when  the 
evidence  is  offered  on  the  trial,  although  the  deposition  of  the  witness,  taken 
upon  inteiTOgatories  and  cross-interrogatories,  was  in  the  possession  of  the 
defendant's  coimael,  for  twenty-four  hours  before  the  trial,  and  no  notice  was 
given  to  the  plaintiflfe,  to  produce  the  writing. 

3.  As  a  general  rule,  if  a  party  is  present  at  the  taking  of  a  deposition,  and  al- 
lows secondary'  evidence  to  be  received,  without  objection,  he  will  not  be 
allowed  to  raise  the  objection  afterwards. 

Error  to  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  was  an  action  of  assumpsit,  by  Boykin,  McRae,  & 
Foster,  against  Mrs.  Louisa  Collins,  for  goods,  wares,  and 
merchandize  sold  and  delivered.  The  declaration  contained 
the  common  counts.  On  the  trial,  the  plaintiffs  read  the  de- 
position of  one  Helen,  who  was  a  clerk  in  their  house  in 
Mobile  at  the  time  the  account  was  contracted  on  which  the 
suit  was  founded.  This  deposition  was  taken  on  interroga- 
tories and  cross-interrogatories. 

In  answer  to  plaintiffs'  third  interrogatory,  the  witness 
says :  "I  know  that  the  two  bills  of  merchandize  were  shipped 
to  Mrs.  Louisa  Collins,  by  her  written  instructions,  and  that 
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said  goods  went  on  board  of  the  boats,  and  a  bill  of  lading 
for  each  lot  was  taken  by  Tnysclf " 

When  this  deposition  was  oiFcred  in  evidence  on  the  trial, 
the  defendant's  counsel  moved  the  court  to  exclude  from  the 
jury  all  that  ])art  of  the  testimony  which  speaks  of  -written 
instructions  from  Mrs.  Collins  to  send  her  goods,  upon  the 
ground,  that  it  appeared,  if  any  such  instructions  or  orders 
were  given,  they  were  in  writing,  and  the  writing  ought  to 
be  produced,  or  its  abscijicc  accounted  for.  The  written  order 
was  not  produced  in  court,  nor  was  its  absence  accounted  for ; 
but  the  plaintiff  proved  that  said  deposition  had  been  in  the 
possession  of  the  defendant's  counsel  for  twenty-four  hours 
before  the  trial,  and  that  he  had  given  plaintiffs'  counsel  no 
notice  to  produce  said  written  order.  The  court  excluded  that 
portion  of  the  deposition  which  was  objected  to,  and  the  plain- 
tiffs excepted. 

The  plaintiffs  requested  the  court  to  charge  the  jury : 

1.  That  to  authorize  the  defendant  to  require  the  produc- 
tion of  said  written  order  or  letter,  the  defendant  should  have 
objected  to  the  witness  speaking  in  relation  thereto  at  the 
time  the  deposition  was  taken,  or  by  suitable  cross-interroga- 
tories, and  that  having  neglected  to  do  so,  she  cannot  now 
object  to  the  deposition  on  that  account ; 

2.  That  in  order  to  sustain  this  action  it  was  not  necessary 
for  the  plaintiffs  to  produce  said  writing  or  letter  referred  to, 
without  notice  from  the  defendant  of  her  intention  to  re- 
quire it ; 

3.  That  if  defendant's  counsel  had  been  in  possession  of 
the  deposition  for  twenty -four  hours,  and  had  given  no  notice 
to  plaintiffs  of  their  intention  to  require  the  production  of 
said  writing,  that  defendant  cannot  require  the  same  after 
both  parties  have  announced  themselves  ready  for  trial,  and 
the  said  testimony  is  offered  to  the  jury. 

The  court  refused  each  one  of  these  charges,  and  the  plain- 
tifife  excepted  to  each  refusal.  The  exclusion  of  the  evidence; 
and  the  refusal  to  charge  a>?  requested,  are  assigned  for  error. 

Campbell  &  Bird,  for  plaintiffs  in  error. 
1.  The  letter  being  a  collateral  paper,  and  not  sued  on  in 
this  case,  it  is  not  necessary  for  it  to  be  produced  without 
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notice  to  that  effect.     Planters'  &  Merchant's  Bank  v.  Bor- 
land, 5  Ala.  Rep.  531,  §  3  note  5. 

2.  Defendant's  counsel  should  have  given  the  earliest  no- 
tice of  his  intention  to  maki^  the  objection  to  the  deposition. 
Spence  v.  Mitchell,  9  Ala.  Rep.  744. 

3.  The  defendant  having  written  the  letter,  is  of  course  as 
much  supposed  to  know  of  its  existence  as  the  plaintiffs,  and 
consequently  could  have  filed  suitable  interrogatories  to  wit- 
ness. 

4.  It  is  too  late  to  make  the  objection  after  the  parties  have 
gone  to  the  jury.  Spence  v.  Mitchell,  9  Ala.  Rep.  748  ;  Olds 
V.  Powell,  10  Ala.  Rep.  393. 

6.  As  witness  was  examined  by  interrogatories,  that  was 
the  time  to  make  the  objections,  as  it  was  the  only  means  to 
enable  the  witness  to  produce  the  paper,  or  account  for  its 
loss,  nei  her  of  which  he  was  required  to  do. 

George  W.  Stone,  contra. 

1.  The  letter,  being  the  highest  and  best  evidence,  should 
have  been  produced ;  and  it  was  not  incumbent  on  the  de- 
fendant to  give  plaintiffs  notice  to  do  so.  As  well  might  it 
be  contended  that  a  plaintiff  need  not  produce  the  note  he 
declares  on,  without  notice  requiring  it.  18  Ala.  Rep.  479 ; 
ib.  214;  ib.  388  ;  16  ib.  116. 

2.  If  the  letter  had  been  produced,  the  court,  on  motion, 
would  have  been  bound  to  exclude  it,  because  the  hand 
writing  was  not  proven.  The  witness  did  not  know  Mrs. 
Collins,  and  could  not  know  her  hand  writing.  lie  does  not 
say  he  knew  it,  and  the  court  cannot  presume  he  did.  1 
Greeuleaf 's  Ev.  §§  577-578. 

3.  It  will  bs  observed,  that  in  this  case  the  objection  is, 
that  defendant  did  not  notify  plaintiffij  to  2^roduce  the  letter  ; 
not,  that  we  did  not  notify  them  of  our  intention  to  move  to 
suppress  that  part  of  the  deposition.  We  know  of  no  rule  of 
law  requiring  a  part}'^  to  notify  h's  adversary  that  inferior 
evidence  will  not  be  received.  All  men  are  presumed  to 
know  the  law ;  the  counsel  in  this  case  did  know  it. 

PHELAN,  J. — We  hold  it  to  be  entirely  clear,  that  the 
po.tion  of  Mr.  Ilelen's  deposition  which  says  that  the  raer- 
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chandize  had  been  shipped  to  Mrs,  Collins  by  her  instruc- 
tions, was  testimony  a  together  material  to  the  issue  between 
the  parties  to  this  action.  But  it  is  shown  here  by  the  depo- 
sition itself,  that  these  instructions  were  in  writing.  A  well 
settled  rule  of  the  law  of  evidence  declares,  that  where  there 
is  any  writing  containing  evidence  material  to  the  issue  in 
the  possession  of  a  party,  such  party  cannot  substitute  oral 
testimony  in  place  of  the  written,  unless  he  will  account  sat- 
isfactorily for  the  absence  of  the  written  evidence.  1  Green. 
Ev.  §  88. 

This  was  an  attempt  to  substitute  secondary  evidence 
for  primary,  without  showing  that  the  primary  or  best 
evidence  could  not  be  had.  Secondary  evidence,  without 
such  a  showing,  is  not  admissible,  and  a  m.ttion  to  suppress  it 
in  a  deposition  may  be  made  at  any  time,  either  at  the  trial 
or  before.  The  principle  is  not  varied  in  the  case  of  a  depo- 
sition, from  what  it  would  be  if  the  same  testimony  were 
given  by  a  witness  from  the  stand.  In  either  case,  secondary 
evidence  will  be  rejected,  when  it  is  shown  that  the  party 
offering  it  had  better  evidence  which  he  does  not  produce, 
and  shows  no  sufficient  reason  why  he  does  not  produce  it. 

The  plaintiffs,  by  proving  that  the  defendant  had  had  pos- 
session of  the  deposition  for  twenty-four  hours  before  the 
trial,  and  by  the  charges  that  the  couit  was  requested  to 
give  in  connection  with  that  protjf,  seem  to  have  thought 
that  the  legal  obligation  resting  u[)on  them,  to  hiy  a  proper 
ground  for  the  introduction  of  secondary  evidence,  was  obvi- 
ated by  the  neglect  of  the  defendant  to  give  them  notice  to 
produce  the  written  order,  after  having  had  twenty  four 
hours'  possession  of  the  deposition.  That  would  be  giving  a 
qualification  to  the  rule  requiring  the  production  of  the  best 
evidence,  that  would  be  both  novel  and  dangerous.  The  rule 
now  is,  if  a  party  allows  sec  ondary  evidence  to  go  to  the 
jury  without  objection,  he  will  not  be  allowed  to  object  in 
the  argument;  but  by  this  new  rule,  if  apaity  knows  it  is  the 
intention  of  the  other  party  to  offer  secondary  evidence,  and 
he  does  not  give  him  notice  to  prodvice  the  best,  he  will  be 
concluded  from  objecting  to  the  secondary  ev  dence  when  it 
is  offered.  This  would  not  be  a  wholesome  rule,  and  in  truth 
is  not  the  rule.  All  the  charges  that  were  asked  of  the  court, 
15 
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which  were  predicated  upon  such  an  idea,  were  properly  re- 
fused. 

There  is  one  of  the  charges  that  the  court  refused,  which 
requires,  perhaps,  a  separate  notice.  The  request  is  in  these 
words ; 

"  That  in  order  to  require  the  production  of  said  paper,  let- 
ter, or  order  in  writing,  the  defendant  should  have  objected 
to  the  witness'  speaking  in  relation  thereto  at  the  time  of  the 
deposition  being  taken,  or  by  suitable  interrogatories,  and 
that  having  then  neglected  so  to  do,  she  cannot  now  object 
to  the  deposition  of  the  witness  on  that  account." 

If  a  party  is  present  at  the  taking  of  a  deposition,  and  al- 
lows secondary  evidence  to  be  received  without  objection,  he 
would  not  be  allowed,  as  a  general  rule,  to  malce  the  objec- 
tion afterwards  ;  but  in  this  case  the  deposition  was  taken  by 
interrogataries,  and  there  is  no  proof  that  the  defendant  was 
present  by  herself  or  counsel.  But.  it  is  said,  the  objection 
should  have  been  made  by  ' '  suitable  cross-interrogatories." 
The  answer  is,  that  there  was  nothing  in  the  nature  of  the  suit, 
or  the  interrogatories  filed  by  the  plaintift",  that  would  natu- 
rally suggest  to  the  mind  of  the  defendant,  that  plaintiff  was 
going  to  establish  his  demand  by  proof  of  written  instructions 
from  defendant  to  forward  goods.  There  was  no  question 
by  plaintiffs,  so  framed  as  to  elicit  from  the  witness  proof  that 
the  goods  were  furnished  agreeably  to  instructions  from  the  de- 
fendant of  any  kind,  by  which  defendant  could  be  admon- 
ished to  call  for  the  production  of  a  writing  in  a  cross-inter- 
rogatory. A  motion  to  suppress  testimony  which  is  wholly 
incompetent  may  be  made  at  the  trial,  but  testimony  which 
is  good  in  itself,  but  has  been  irregularly  taken,  ought  not  to 
be  suppressed,  unless  the  motion  is  made  before  the  parties 
proceed  to  trial.  Jordan  v.  Jordan,  17  Ala.  Kep.  466,  and 
authorities  there  cited. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 
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BOSWELL  vs.  MORTON. 

1.  When  two  pcrsoDS  sign  their  names  to  the  blank  form  at  the  bottom  of  a 
•writ  acknowledging  tliemselvcs  security  for  the  costs  of  suit,  their  conti-act  is 
joint  only,  and  not  joint  and  several,  either  at  common  law  or  under  the  stat- 
ute of  this  State. 

2.  But  when  suit  is  instituted  against  one  of  them  on  their  joint  contract,  he  can 
only  take  advantage  of  the  uoii-joindcr  of  the  other  by  plea  in  abatement. 

8.  And  when  a  motion  is  made  for  a  summary  judgment  against  one  for  the  costs 
of  the  suit,  and  he  does  not  intoi-pose  any  objection  on  account  of  the  non-joinder 
of  the  other,  as  a  defence,  he  will  be  held  to  Imvc  waived  it 

4.  A  motion  for  a  summary  judgment  against  a  seciuity  for  the  costs  of  suit  may 
be  made  before  the  costs  arc  taxed  ;  and  it  is  sufficiently  certain  by  showing 
that  it  is  for  cost,  without  setting  out  the  anioiint  or  items  of  cost. 

Error  to  the  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  Wm.  R.  Smith. 

E.  W.  Peck,  for  plaintiff'  in  error. 
P.  &.  J.  L.  Martin,  contra. 

DARGAN,  C.  J. — Gustavus  Boswell  moved  the  Circuit 
Court  of  Fayette  for  judgment  against  James  B.  Morton  to 
recover  of  him  the  cost  of  a  suit  that  had  been  commenced 
by  Wilham  Morton  against  said  Boswall,  and  which  had  been 
decided  against  the  plaintiff,  William  Morton,  In  the  motion 
it  is  alleged  that  James  B.  Morton  was  the  security  for  the 
costs  of  said  suit ;  and  on  the  trial,  the  plaintiff  read  in  ev  - 
dence,  in  support  of  the  motion,  the  following  endorsement 
on  the  back  of  the  writ :  "  We  acknowledge  ourselves  security 
for  the  cost  in  this  case,"  which  was  signed,  James  B.  Morton, 
M.  D.  Foster.  He  then  produced  the  judgment,  by  which  he 
was  adjudged  to  recover  his  cost,  and  also  an  execution 
issued  thereon,  against  the  plaintiff  in  the  original  suit, 
which  had  been  returned  nidla  bona.  The  court  refused  the 
motion,  and  the  cause  is  brought  here  by  writ  of  error. 

As  the  motion  was  refused,  and  the  record  does  not  show 
the  special  ground  of  refusal,  we  must  consider  the  whole 
case  as  made  by  the  proof;  for  if  there  could  be  found  one 
sufficient  reason  why  the  judgment  should  not  have  been  ren- 
dered, then  we  cannot  reverse.     It  is  very  clear  that  the  con- 


236  ALABAMA. 


Boswell  V.  Morton. 


tract,  by  which  the  defendant  became  bound  for  the  cost,  is 
not  one  which  is  joint  and  several  by  the  common  law  ;  and 
it  is  equally  clear  that  it  is  not  made  so  by  our  statute,  for  it 
is  neither  a  bond,  covenant,  bill,  promissory  note,  nor  a  judg- 
ment, and  these  are  the  only  contracts  which,  being  joint  by 
the  common  law,  are  made  joint  and  several  by  our  statute. 
Clay's  Dig.  323.  The  contract  is  therefore  joint  only,  and  not 
joint  and  several ;  and  the  first  question  is,  can  this  sum- 
mary proceeding  be  allowed  on  a  joint  contract  against 
one  of  the  joint  contracting  parties,  without  showing  a  reason 
why  the  plaintiff  does  not  proceed  against  both.  If  suit  had 
been  brought  on  this  contnict  in  the  usual  manner,  the  defen- 
dant could  have  availed  himself  of  the  defence  of  the  non- 
joinder of  his  co-security  by  plea  in  abatement  alone ;  and 
we  think  this  defence  should  have  been  interposed  in  some 
manner  as  a  defence,  although  the  proceeding  is  by  motion. 
Indeed,  if  we  hold  that  the  motion  could  be  sustained  against 
one  by  showing  that  no  judgment  could  be  rendered  against 
the  other,  we  then  admit  the  jurisdiction  of  the  court  to  pro- 
ceed against  one  only  ;  and  if  the  court  has  jurisdiction  to 
proceed  in  this  summary  manner,  but  there  is  a  defence 
which  will  abate  or  quash  the  motion,  it  should  have  been 
made  by  the  defendant.  Ki  Wiis  present  in  court,  and  made 
no  objection,  so  far  as  we  can  discover,  because  of  the  non- 
joinder of  Foster;  and  therefore  we  must  consider  that  none 
could  have  been  made ;  or  if  it  could,  that  it  was  waived  by 
the  defendant. 

The  next  objection  to  the  moiion  is,  that  it  does  not  specify 
the  amount  of  cost  sought  to  be  recovered ;  but  we  think  this 
is  unnecessary.  It  is  true  th  it  the  judgment,  when  ren- 
dered against  a  security  lor  cost,  must  show  the  amount.  See 
Martin  v  Avery,  8  Ala.  430;  Barton  v.  McKinny,  3  Stew. 
&  Por.  274 ;  but  the  m  )tion  itself  may  be  made  even  before  the 
cost  is  taxed,  and  is  sufficiently  certain  by  showing  that  it  is 
for  cost,  without  setting  out  the  amount  or  the  items  of  cost. 
It  is  however  contended,  that  iho  evidence  in  the  court  below 
did  not  show  ihe  amount  of  cost  But  it  appeared  that  an 
execution  for  the  cost  had  been  issued  agiiinst  the  plaintiff  in 
the  original  suit,  which  had  been  returned  nulla  bona;  and 
we  know  that  it  is  the  duty  of  the  clerk  to  tax  the  cost,  and 
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the  executioa  must  show  the  amount.  This  we  apprehend 
was  done  in  this  case ;  indeed,  we  could  draw  no  other  infer- 
ence or  conclusion,  unless  the  record  contained  something  to 
repel  such  an  inference. 

It  is  true,  that  no  inference  can  be  drawn  in  support  of  the 
jurisdiction  of  the  court,  when  proceeding  in  this  summary 
manner ;  but  when  the  question  is  merely  one  of  evidence  as 
to  the  amount  of  the  plaintiff's  demand,  we  must  weigh  it, 
and  draw  all  just  inferences  from  it,  in  the  same  planner  that 
we  would  had  the  suit  been  commenced  by  ordinary  writ. 

The  authorities  to  which  we  have  referred  show,  that  the 
form  of  the  contract  by  which  the  security  binds  himself 
to  pay  the  cost  is  immaterial.  Upon  the  whole,  we  can  see 
no  good  reason  why  the  motion  was  not  granted ;  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 


HARDY  vs.  TONEY. 

1.  A  child  bom  of  a  female  slave,  after  the  making  of  the  testator's  will,  but  be- 
fore his  death,  do^s  not  pass  under  the  will  to  the  legatee  to  whom  its  mother 
is  bequeathed,  but  goes  to  the  executor  as  property  unbequeathed. 

Error  to  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  was  an  action  of  detinue,  brought  by  John  T.  Toney 
against  the  plaintiff  in  error,  to  recover  a  slave  named  Ame- 
lia. The  evidence  showed  that  Thomas  Hamilton,  deceased, 
bequeathed  by  his  will  to  his  widow.  Temperance  Hamilton, 
during  her  life,  a  slave  named  Kissiah,  and  five  other  slaves, 
all  of  which  were  to  be  divided  at  her  death  among  the  testa- 
tor's children  and  grand-children ;  that  the  slave  sued  for 
was  a  child  of  Kissiah's,  and  was  born  after  the  making  of  the 
will,  but  before  the  testator's  death,  and  was  in  his  possession 
at  the  time  of  his  death ;  after  the  testator's  death,  one  Sher- 
wood H.  Toney  obtained  letters  of  administration  on  his  es- 
tate, and  applied  to  the  Orphans'  Court  for  an  order  of  sale  of 
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the  personal  property  not  bequeathed ;  the  order  was  granted, 
and  the  sale  made ;  that  the  slave  sued  for  was  sold,  and  pur- 
chased by  the  widow  for  five  dollars.  The  plaintiff  also  in- 
troduced a  deed  of  gift  from  Mrs.  Hamilton,  the  testator's 
widow,  by  which  she  conveyed  the  slave  to  the  plaintiff  as 
trustee  for  his  wife,  "  Elizabeth  Toney,  and  the  lawful  heirs 
of  her  body."  It  was  shown  by  parol  that  the  slave  remained 
with  Mrs.  Hamilton  during  her  life.  The  defendant  objected 
to  the  admission  of  the  deed,  because  it  was  not  proved  or 
acknowledged  in  open  court.  The  court  overruled  the  ob- 
jection, and  admitted  the  deed,  and  defendant  excepted.  The 
plaintiff  also  proved  the  value  of  the  slave,  and  of  her  hire, 
and  that  she  was  in  defendant's  possession  when  the  suit  was 
brought.  This  was  all  the  evidence.  The  court  charged  the 
jury  that  the  slave  in  controversy  did  not  pass  under  the  ^vill 
,to  Mrs.  Hamilton  for  life,  but  that  said  Hamilton  died  intes- 
tate as  to  the  slave ;  to  which  charge  defendant  excepted.  The 
admission  of  the  deed  and  the  charge  of  the  court  are  assigned 
for  error. 

BOLLING,  for  plaintiff  in  error. 
Geo.  W.  Stone,  contra. 

CHILTON,  J. — The  only  question  in  this 'case  is,  whether 
a  child,  born  of  a  slave  bequeathed  between  the  time  of  mak- 
ing the  will  and  the  testator's  death,  goes  with  the  mother  to 
the  legatee,  or  passes  to  the  executor  as  property  not  be- 
queathed. 

The  general  rule  most  unquestionably  is,  that  the  will  takes 
effect  from  the  death  of  the  testator,  and  in  the  absence  of 
words  showing  a  contrary  intention,  must  be  construed  as  if 
ma'^e  at  that  time.  Lomax  on  Exrs.  vol.  2, 152-3,  and  cases 
cited  on  the  brief  A  construction,  therefore,  which  would 
make  it  relate  back  to  a  period  anterior  to  the  time  when  it 
takes  effect,  so  as  to  pass  property  not  named  in  it,  cannot  be 
indulged  in  this  case,  there  being  no  expression  of  the  testa- 
tor which  authorizes  it.  The  Circuit  Court  very  properly 
held  that  the  child  did  not  pass  to  the  legatee. 

Let  the  judgment  be  affirmed. 
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ANDERSON  vs.  RICE,    Admrx.,  &c. 

1.  Whcu  u  writ  utid  dcclamtioii  piiK-eed  against  the  defendant  as  admioistratrix, 
and  all  the  counts  are  so  drawn  as  tt»  charge  her  in  lier  representative  charae- 
ter  alone.  i)r(K>f  of  a  deinanJ  against  her  individually  will  not  support  the  de- 
claration. 

2.  When  an  ovei-secr.  by  agreement  witli  his  employer,  is  to  receive  a  certain 
portion  t>f  the  cn>p  raised,  as  compensation  for  hia  serrices,  he  cannot  recover 
In  assumpsit  for  work  and  labor  done. 

.".  But  whcu  the  entire  crop  i.^  received  by  the  employer's  administiatrix  aod 
sold,  the  overseer  may  bring  las  action  of  trover  against  her  individually,  or 
may  waive  the  toi-t,  and  sue  in  assumpsit  for  money  had  and  received  to  bis 
use. 

Erkou  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon,  Robert  Dougherty. 

The  plaintiff  sued  the  defendant  as  administratrix,  in  assump- 
sit. The  declaration  contains  seven  counts.  In  the  first  three, 
which  are  for  work  and  labor  done,  for  goods,  wares  and  mer- 
chandize sold  and  delivered,  and  for  monej''  paid,  laid  out  and 
expended,  it  is  averred  that  these  several  things  were  done  at 
the  special  instance  and  request  of  John  S.  Rice,  the  intestate, 
in  his  lifetime,  and  that  he  promised  to  pay,  &c.,  and  that  de- 
fendant, his  administratrix,  since  his  death,  promised  to  pay, 
&c.,  but  neither  has  paid.  The  next  three  are  identical  with 
the  first,  except  that  the  promise  to  pay  is  averred  to  have 
been  made  by  the  administratrix  after  the  death  of  the  intes- 
tate. The  seventh  count  is  msimul  computasset  against  the 
administratrix  in  her  representative  capacity.  There  is  no 
count  on  any  special  contract,  nor  any  for  money  had  and 
received. 

The  defendant  demurred  to  each  count  of  the  declaration ; 
and  pleaded  non-assumpsit,  payment,  and  set  off,  in  short  by 
consent.  The  demurrers  were  overruled  by  the  court,  and 
the  parties  went  to  trial  on  the  pleas. 

The  plaintiff  introduced  one  Thomason  as  a  witness,  who 
deposed,  that  in  the  fall  of  1847  the  defendant's  intestate  told 
witness  that  plaintiff  and  intestate  were  cropping  together 
that  year,  on  a  place  called  the  Herrald  place ;  that  intestate 
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was  to  give  plaintiff  one-fifth  of  the  crop  raised ;  that  twenty- 
one  bales  of  cotton,  weighing  four  hundred  and  twenty -five 
pound  each,  were  raised  that  year  on  the  place ;  that  cotton 
was  worth  from  five  to  six  cents  per  pound  in  the  fall  of  1847 
and  spring  of  1848 ;  that  intestate  died  in  the  fall  of  1847 ;  that 
the  twenty-one  bags  of  cotton,  before  mentioned,  were  carried 
by  witness  to  Wetumpka,  at  the  instance  of  John  W.  Rice, 
agent  for  the  defendant,  who  was  then  administratrix  of  in- 
testate ;  and  the  whole  cotton  was  there  sold  by  said  John  W. 
Eice,  as  the  agent  of  the  defendant,  contrary  to  the  wishes  of 
the  plaintiff. 

On  this  proof,  the  court  charged  the  jury  that,  "  if  they  be- 
lieved, from  the  evidence,  that  the  defendant,  after  the  death 
of  the  intestate,  and  while  acting  as  administratrix,  either  by 
herself  or  agent,  took  the  control  of,  and  sold  the  twenty-one 
bags  of  cotton,  raised  by  the  plaintiff  and  intestate,  that  she 
"would  not  be  liable  in  her  representative  character."  To 
this  charge  the  plaintiff  excepted;  and  asked  the  court 
to  charge  the  jury,  that  if  they  believed,  from  the  evidence, 
that  the  defendant,  by  herself  or  agent,  sold  the  twenty-one 
bags  of  cotton,  raised  by  plaintiff  and  intestate,  after  his  death, 
with  the  cotton  belonging  to  the  estate,  and  whilst  man- 
aging the  affairs  of  the  estate,  she  would  be  liable  in  her  rep- 
resentative character ;  which  charge  the  court  refused,  and 
the  plaintiff  excepted.  The  plaintiff  then  asked  the  court  to 
charge  the  jury,  that  if  they  believed,  from  the  evidence,  that 
the  defendant  sold  the  cotton,  by  herself  or  agent,  after  the 
death  of  the  intestate,  that  the  term  administratrix,  used  in 
the  plaintiff's  writ  and  declaration,  was  a  mere  descriptio  per- 
sonas,  and  that  they  might  find  the  defendant  liable  in  her  in- 
dividual capacity ;  which  charge  the  court  also  refused,  and 
the  defendant  excepted. 

The  charge  given,  and  the  refusals  to  charge  as  requested 
are  here  assigned  for  error. 

Jones  &  Bowie,  for  plaintiff  in  error. 
J.  J.  Woodward,  contra. 

LIGON,  J. — The  charge  given  by  the  court  below  was 
free  from  error.     Both  in  his  writ  and  declaration,  the  plain- 
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tiff  seeks  to  charge  the  defendant  in  her  representative  char- 
acter, and  not  otherwise.  All  the  counts  in  the  declaration 
aver  a  liability  on  the  part  of  the  intestate,  and  a  promise  to 
pay,  by  the  defendant,  as  his  administratrix.  It  is  then,  es- 
sentially a  suit  in  which  the  estate  of  the  intestate  is  sought  to 
be  charged  with  the  payment  of  the  demand,  and  had  the 
plaintiff  made  such  proof  as  to  entitle  him  to  recover,  his 
judgment  must  have  been  de  bonis  intestate.  The  proof,  how- 
ever, shows  a  case  for  which  the  plaintiff,  under  his  declara- 
tion, is  not  entitled  to  recover  against  the  estate  of  John  S. 
Bice.  There  is  no  count  on  a  special  agreement  between  the 
plaintiff  and  John  S.  Rice ;  and  yet  the  testimony  establishes 
that  one  did  exist,  and  its  terms  are  of  such  a  character  that 
the  plaintiff  could  not  recover  for  a  breach  of  them  on  the 
part  of  the  intestate,  under  any  of  the  counts  in  his  declara- 
tion. In  Snedicor,  admr.  v.  Leachman,  admr.,  10  Ala.  Rep. 
330,  in  which  a  recovery  was  sought  for  the  breach  of  an 
agreement  very  similar  to  the  one  proven  in  this  case,  and  in 
which  the  plaintiff  declared  for  work  and  labor  done,  the 
court  says,  "  The  plaintiff  has  sued  upon  the  contract  as  a 
money  demand  ;  the  proof  is,  that  he  was  to-  be  compensated 
for  his  services  by  a  part  of  the  crop,  and  whilst  this  con- 
tract continues  in  force,  it  is  manifestly  unjust  that  the  plain- 
tiff should  disregard  it,  and  sue  upon  a  quantum  yneruitJ^ 

In  another  aspect  of  the  case,  the  charge  of  the  court  was 
proper.  The  proof  shows  that  the  plaintiff  was  to  have  one- 
fiith  of  the  crop  grown  on  the  plantation  which  he  managed, 
and  that  the  crop  amounted  to  twenty-one  bales  of  cotton, 
weighing  four  hundred  and  twenty -five  pounds.  This  cotton 
never  passed  from  the  possession  of  the  plaintiff,  until  after 
the  death  of  John  S.  Rice.  It  was  then  taken  by  the  defen- 
dant and  sold.  Here  is  a  conversion  by  her,  not  in  her  rep- 
resentative capacity,  but  as  an  individual,  and  as  against  her 
the  plaintiff  may  have  his  action  of  trover ;  or,  as  the  cotton  has 
been  sold,  and  its  value,  by  this  means,  ascertained,  he  may, 
if  he  thinks  proper,  waive  the  tart  and  sue  in  assumpsit  for 
money  had  and  received  to  his  use.  Strother,  admr.  v.  But- 
ler, 17  Ala.  Rep.  733. 

The  reasons  assigned  in  support  of  the  charge  as  given,  are 
conclusive  of  the   correctness  of  the  action   of  the  Circuit 
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Court  in  refusing  the  charges  asked  for  by  the  plaintiff.  This 
case  is  unlike  that  of  Peters  v.  Heydenfelt,  3  Ala.  Rep.  205. 
In  that  case,  both  counts  of  the  declaration  disclosed  that  the 
services  were  rendered  for  Peters  after  the  death  of  his  intes- 
tate, and  at  his  instance  and  request.  The  court  says,  "  The 
declaration  shows  very  conclusively,  that  the  action  is  found- 
ed on  a  contract  made  by  the  administrator,  by  which  the  es- 
tate could  not  be  charged  in  this  action,  but  for  which  he  is 
individually  responsible."  In  the  case  under  consideration, 
the  declaration,  in  all  its  counts,  charges  the  contract  to  have 
made  with  the  intestate.  The  cases  are,  therefore,  utterly  dis. 
similar,  and  the  rule  in  one  would  be  misapplied  if  extended 
to  the  other. 
"Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


GORDON  ET  AL.  vs.  McLEOD,  Executor. 

1.  Matters  caanot  be  assigned  for  error  in  tbe  Appellate  Court  which  were  not 
excepted  to,  nor  in  any  other  manner  reserved,  by  the  plaintiff  in  error,  in  the 
court  below. 

Eeror  to  the  Court  of  Probate  of  Wilcox. 

On  the  final  settlement  of  the  estate  of  Robert  G.  Gordon, 
deceased,  by  Alexander  McLeod,  his  executor,  the  distribu- 
tees of  the  estate  appeared  by  attorney,  and  objected  to  the 
allowance  of  an  item  of  five  hundred  dollars,  with  which  the 
executor  had  charged  the  estate.  No  bill  of  exceptions  was 
taken ;  but  the  judgment  entry  recites  all  the  evidence  which 
was  introduced  relative  to  the  disputed  item,  and  the  judg- 
ment of  the  court,  that  it  was  insufficient  to  authorize  the 
rejection  of  the  charge. 

"  The  decision  of  the  court  upon  the  proof,  as  shown  in  and 
by  the  record,  allowing  to  the  said  executor  the  said  sum  of 
five  hundred  dollars,"  is  now  assigned  for  error. 

C.  C.  Sellers,  for  plaintiffe  in  error. 
Watts,  Judge  &  Jackson,  contra. 


JANUABY  TERM,  1852^ 24S 

Staaotoo  t.  Sinunous  and  Smunons. 


LIGON,  J. — The  record  does  not  show  that  the  matters 
assigned  for  error  in  this  court  were  excepted  to,  or  in  any 
other  manner  reserved  by  the  plaintiflfs  in  error,  in  the  court 
below. 

This  court  has  repeatedly  held,  that  it  will  not  revise  any 
supposed  error  in  the  decision  of  an  inferior  court  of  law 
upon  facts,  unless  they  are  set  forth  in  a  bill  of  exceptions, 
signed  and  sealed  as  the  statute  directs.  17  Ala.  700 ;  13  ib. 
245 ;  12  ib.  600 ;  5  ib.  127 ;  9  Porter  136 ;  ib.  118 ;  5  ib.  103 ; 
5  Stew.  &  P.  330. 

We  are  not  disposed  to  change  the  practice,  even  if  we 
were  at  liberty  to  do  so ;  and  consequently,  the  judgment  of 
the  Court  of  Probate  is  affirmed. 


STAUNTON  vs.  SIMMONS  &  SIMMONS. 

1.  On  a  motion  to  set  aside  a  sale  made  under  execution  by  a  constable,  to  which 
the  purchaser  at  the  sale  and  the  constable  are  made  defendants,  it  is  not  a 
good  plea  that  the  plaintiif  in  the  motion  had  brought  an  action  of  trespass  in 
the  Circuit  Court  against  the  constable,  for  levying  on  and  selling  the  proper- 
ty, and  had  recovered  a  judgment  against  him. 

Error  to  the  Circmt  Court  of  Monroe. 
Tried  before  the  Hon.  L.  Gibbons. 

It  appears  that  two  executions  had  been  issued  against 
Staunton  by  a  justice  of  the  peace,  which  had  been  levied 
on  a  horse  by  John  A.  Simmons,  a  constable.  The  horse 
was  sold  at  public  sale,  and  was  purchased  by  Robertus  Sim- 
mons. Staunton  afterwards  moved  the  justice  to  set  aside 
the  sale,  on  the  ground  that  one  of  the  executions  had  been 
quashed,  and  the  other  paid,  before  the  horse  was  sold  by  the 
constable.  The  motion  was  heard  by  the  justice,  but  he  de- 
cided against  it,  and  refused  to  set  aside  the  sale.  The  plain- 
tiff in  the  motion  took  an  appeal  to  the  Circuit  Court,  and  in 
that  court  the  constable  and  the  purchaser,  who  alone  were 
made  parties  to  the  motion,  alleged,  by  way  of  plea  to  the 
motion,  that  the  plaintiff  had  brought  an  action  of  trosoass 
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in  the  Circuit  Court  of  Monroe,  against  John  A.  Simmons, 
the  constable,  for  levying  on  and  selling  the  horse,  and  had 
recovered  a  judgment  of  forty  dollars  damages;  but  it  did 
not  appear  that  this  judgment  had  been  satisfied.  To  this 
plea  the  plaintiff  demurred,  but  his  demurrer  was  overruled, 
and  the  plaintiff  refused  to  plead  over ;  whereupon  judgment 
was  rendered  against  him,  and  he  now  brings  the  case  to  this 
court  by  writ  of  error. 

CuMMiNGS,  for  plaintiff  in  error. 
ToRREY,  contra. 

DARGAN,  C.  J. — We  cannot  perceive  what  influence 
the  judgment  recovered  in  the  Circuit  Court  against  the  con- 
stable, could  have  upon  the  motion  which  was  made  by  the 
plaintiff,  to  have  the  sale  set  aside.  We  think  it  was  wholly 
an  immaterial  matter,  and  the  motion  should  have  been  heard 
and  determined  in  the  same  manner  that  it  would  have  been, 
had  no  such  recovery  been  had.  It  is,  however,  argued  that 
this  recovery  is  a  bar  to  any  other  suit  that  may  be  brought 
to  recover  the  horse  or  its  value.  It  will  be,  however,  time 
enough  to  decide  that  question,  when  the  plaintiff  brings  an- 
other action.  But  if  that  recovery  was  pleaded  in  bar  to  an 
action  of  trover,  not  brought  against  the  same  party  against 
whom  the  judgn.ent  in  trespass  was  recovered,  it  is  probable 
that  the  recovery  alone,  without  a  satisfaction,  would  form 
no  bar,  (see  Spivy  v.  Morris,  18  Ala.  254 ;  Blann  v.  Croche- 
ron,  decided  at  the  present  term).  It  is  not,  however,  neces- 
sary to  decide  that  question  before  it  is  raised,  and  it  cannot 
be  raised,  in  our  opinion,  upon  this  motion.  The  court  be- 
low should  have  decided  the  motion  to  set  aside  the  sale  upon 
its  own  merits,  without  regard  to  the  judgment  that  had  been 
recovered  against  the  constable.  The  matter  alleged  by  way 
of  plea  formed  no  bar  to  the  motion ;  and  the  judgment  must 
be  reversed,  and  the  cause  remanded. 


JANUARY  TERM,  1852. 246 

SmiUi  and  Wife  et  aL  t.  Hooper,  Executor. 


SMITH  AND   AVIFE  et  al.   vs.   HOOPER,  Executor. 

1.  The  husbaud  is  u  ueccBsary  party  to  the  settlement  of  an  estate,  of  which  his 
wife  is  a  di.stributee,  had  iu  the  Court  of  Probate  since  the  passage  of  the  acta 
of  1848  and  1850,  "securing  to  married  women  their  separate  estates." 

2.  Tlierefore,  an  irregular  final  decree  of  settlement  and  distribution,  had  in  the 
Court  of  Probate  by  consent  of  all  the  tlistributees  of  the  estate,  to  which  the 
husband  was  not  a  j)arty,  will  be  le versed  on  writ  of  error  sued  out  by  the 
husband  and  wife  for  the  use  of  the  wife  in  the  name  of  all  the  distributees, 
although  the  wife  appeared  on  the  settlement  by  attorney  in  fact,  and  con- 
sented to  all  the  proceeditigs. 

Error  to  the  Court  of  Probate  of  Dallas. 

BoLiNG  &  Stone,  for  plaintiffs  in  error. 
Geo,  W.  Gayle,  contra. 

PHELAN,  J. — This  was  a  final  decree  in  the  Probate 
Court  of  the  county  of  Dallas,  for  the  settlement  and  distribu- 
tion of  the  estate  of  John  Hooper,  deceased. 

The  testator  died  without  leaving  any  children  who  could 
inherit  his  property,  and  his  brothers  and  sisters  were  his 
heirs  at  law. 

The  parties  to  the  proceedings  in  the  Probate  Court  were 
Z.  L.  Hooper,  the  executor,  who  was  a  brother,  and  Francis 
M.  Hooper,  Joseph  H.  Hooper,  Henry  Hooper,  Henry  W. 
Hundly,  in  right  of  his  wife,  Eliza  L.  Hundly,  and  Martha 
M.  Smith,  the  other  brothers  and  sisters  of  the  deceased,  w  ho 
it  is  stated  in  the  record,  were  all  the  distributees,  and  were 
all  of  full  age.  Some  of  them  appeared  by  attorneys  in  fact 
in  conducting  the  proceedings,  and  such  was  the  case  with 
Martha  M.  Smith,  who  appeared  by  her  attorney  in  fact, 
James  McDearman. 

The  parties,  to  hasten  the  settlement  and  distribution  of  the 
estate,  being  all  of  full  age,  and  many  of  them  residing  at  a 
distance,  consented  that  an  order  should  b6  made  for  the  sale 
of  the  real  estate  of  the  deceased,  in  a  manner  wholly  unau- 
thorized by  the  statute  regulating  such  sales,  and  the  land 
was  sold  accordingly. 

By  the  same  consent,  a  sale  of  the  personal  estate  whi.  h 
was  ordered  was  made  for  cash. 
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By  a  like  consent,  the  acts  of  the  executor  in  conveying  to 
Ohio  certain  slaves  of  the  testator,  which  he  directed  should 
be  done  in  order  to  eftect  their  emancipation,  and  the  appro- 
priation of  three  hundred  dollars  from  the  share  of  each  dis- 
tributee to  defray  the  expense  of  their  removal,  which  was 
a  sum  considerably  below  what  the  testator  had  appropriated 
for  that  purpose,  were  ratified  and  approved. 

A  final  decree  was  rendered  in  favor  of  each  of  the  other 
distributees  against  the  executor,  Z.  L.  Hooper,  for  their  re- 
spective shares,  and  he  was  decreed  to  retain  his  own  share 
after  final  settlement  of  his  accounts,  and  the  parties  all  ac- 
knowledge payment  and  satisfaction  of  their  respective  shares 
on  the  record,  Martha  M.  Smith  acting  as  it  is  said  by  her 
attorney  in  fact,  James  McDearraen. 

After  the  final  decree  aforesaid  was  rendered,  Sexton  W. 
Smith,  one  of  the  plaintiff's  in  error,  propounded  his  interest 
in  the  estate  of  John  Hooper,  deceased,  in  right  of  his  wife, 
Martha  M.  Smith,  in  the  Probate  Court,  by  proper  proceed- 
ings for  that  purpose,  and  was  admitted  to  appear  as  a  party 
in  interest  in  the  settlement  and  distribution  of  the  estate  of 
John  Hooper,  deceased,  and  to  litigate  all  the  matters  con- 
nected with  the  same ;  and  thereupon  a  writ  of  error  was  sued 
out  by  said  Smith  and  wife,  (for  the  use  of  the  wife,)  in  the 
name  of  all  the  distributees,  to  reverse  the  decree  aforesaid. 
These  thing  were  not  actually  done,  but  the  counsel  on  both 
sides  representing  all  the  parties,  to  save  time  and  trouble, 
agree  to  consider  them  as  being  done,  and  to  amend  the  writ 
of  error  and  the  record  accordingly,  and  the  record  and  writ 
of  error  are  so  considered. 

All  the  other  distributees,  appearing  in  this  court  by  coun- 
sel, ask  to  sever  from  Smith  and  -wife  in  the  assignment  of 
errors,  which  is  granted  them ;  and  they  dechne  to  assign 
errors,  and  ask  that  as  to  them  the  decree  of  the  court  below 
may  be  affirmed. 

Smith  and  wife,  (use  of  Mrs.  Smith,)  assign  for  error  the 
several  matters  aforesaid,  touching  the  sale  of  the  prop- 
erty for  cash,  the  sale  of  the  lands,  and  the  agreement  to 
ratify  the  act  of  the  executor,  in  taking  to  Ohio  the  slaves 
directed  to  be  set  free,  and  the  allowance  to  the  executor  to 
defray  the  expense  of  their  removal. 
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As  these  things  were  all  done  by  consent,  and  the  ordinary 
course  of  proceeding  was  dispensed  with,  upon  the  idea  that 
such  consent  would  cure  all  irregularities,  and  as  it  now  ap- 
peal's that  Sexton  W.  Smith,  the  plaintiff  in  error,  as  the 
husband  of  Mrs.  Smith,  was  not  before  the  court  to  make  any 
consent,  it  follows,  as  a  matter  of  course,  that  the  whole  pro- 
ceeding, which  was  done  irregularly  as  upon  consent,  is  erro- 
neous. 

That  the  husband  is  a  party  in  interest  in  the  settlement  of 
an  estate  of  which  hLs  wife  is  a  distributee,  since  the  passage 
of  the  acts  of  this  State,  of  1848  and  1850,  "securing  to  mar- 
ried women  their  separate  estates,"  it  is  needless  to  argue. 
The  words  of  the  statutes,  particularly  of  the  statute  of  1850, 
make  this  manifest.  He  is  thereby  allowed  the  enjoyment 
of  the  income  of  her  estate,  for  his  life,  (with  a  special  pro- 
vision as  to  his  liability  to  be  removed  from  his  trusteeship,) 
without  being  under  an}^  obligation  to  account  for  them  to 
any  one. 

We  would  willingly  respond  to  the  wishes  of  the  other 
plaintiffe  in  error,  and  affirm  the  decree  of  the  court  below 
as  to  them,  if  it  could  be  done  so  as  to  answer  any  good  end; 
but  the  error  which  has  intervened,  is  so  radical  and  exten- 
sive, and  enters  so  thoroughly  into  the  whole  proceedings, 
that  we  deem  it  proper  to  reverse  the  decree  in  toto. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 


ROGERS,  Adm'k.  vs.  GRANNIS  &  Co. 

In  a  suit  ogaiost  an  udmiuistrator  de  bonis  non,  on  a  note  porpoiting  to  have 
been  executed  by  his  intestate,  an  admission  made  by  the  administrator  in 
chief  of  the  genuineness  of  the  signature,  is  not  ailmissible  against  the  de- 
fendant. 

Nor  is  the  implied  admission,  arising  from  judgments  recovered  against  the 
administrator  in  chief  on  notes  signed  in  a  similar  manner,  admissible  evidence 
against  the  administrator  de  bonis  non. 

Error  to  the  Circuit  Court  of  Tuskaloosa. 
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Tried  before  the  Hon.  Geo.  D.  Shortridge. 

Assumpsit  by  C.  B.  Grannis  &  Co.  against  the  plaintiff  in 
error  as  administrator  de,  bonis  non  of  James  McCullough,  de- 
ceased, on  a  note  purporting  to  have  been  executed  by  the 
intestate ;  pleas  (among  others),  non  assumjysit  and  nan  est  fac- 
tum. 

The  plaintiff  offered  to  prove  at  the  trial  the  admissions  of 
the  previous  administrator  as  to  justness  and  genuineness  of 
the  note.  The  defendant  objected  to  this  evidence,  but  the 
court  overruled  his  objection  and  admitted  the  evidence.  The 
plaintiff  also  offered  in  evidence  other  notes  of  the  intestate 
executed  in  a  similar  manner,  and  proved  that  judgments 
were  recovered  on  them  against  the  previous  administrator. 
The  defendant  also  objected  to  this  evidence,  but  the  court 
admitted  it.  The  defendant  excepted  to  the  rulings  of  the 
court,  and  now  assigns  them  as  error. 

E.  W.  Peck,  for  plaintiff  in  error : 

1.  The  declarations  of  Mrs.  McCullough  were  not  compe- 
tent evidence  against  the  plaintiff  in  error. 

2.  They  were  not  proper  evidence,  under  the  issue  of  non 
est  factum^  to  prove  the  execution  of  the  note. 

3.  The  other  notes,  that  purported  to  have  been  made  in 
the  same  way  the  note  in  this  case  appears  to  have  been  made, 
were  improperly  admitted  to  be  read  as  evidence  in  this  case 
against  the  plaintiff  in  error. 

Ormond  &  NicOLSON,  contra: 

The  court  did  not  err  in  admitting  the  testimony  of  Coch- 
ran, proving  the  admission  of  the  former  administrator,  the 
wife  of  the  deceased,  that  the  claim  was  just  and  would  be 
paid.  The  plaintiff  in  error  is  the  administrator  de  bonis  non, 
and  is  bound  by  any  promise  or  admission  made  by  his  pre- 
decessor in  the  administration.  Newhouse  &  Co.  v.  Redwood, 
7  Ala.  598 ;  Paley  on  Agency,  172. 

2.  The  other  notes  of  the  intestate  were  properly  admitted. 
13  Mees.  &  W.  598. 

3.  An  affidavit  to  the  plea  of  non  est  factum  being  made, 
the  only  question  wa.«!,  whether  Haughey,  who  had  signed  the 
note  sued  on,  was  in  fact  the  agent  of  McCullough.     If  it  had 
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been  intended  to  admit  the  agency  of  Haughey,  and  to  deny 
the  factum  of  his  signature,  it  should  have  been  so  slated. 
The  mere  plea  of  non  asswnpsit  only  raised  the  question  of 
agency,  i.  e.  whether  the  signature  of  McCullough's  name  by 
Haughey,  was  equivalent  to  McCullough's  signature  m  de  by 
himself.     Mauldin  v.  Br.  Bk.  at  Mobile,  2  Ala.  Rep.  505. 

Such  being  the  case,  it  was  perfectly  legitimate  to  prove 
the  payment  of  other  notes  signed  by  Haughey  as  agent,  and 
it  could  make  no  difference  that  such  notes  w^ere  sued  on. 
The  omission  to  put  the  fact  of  agency  in  issue,  or  to  make 
any  defence,  was,  in  law,  a  distinct  admission. 

CHILTON,  J. — The  first  question  arising  on  this  record 
is,  whether  the  admissions  of  Mrs.  McCullough,  made  while 
she  was  administratrix  de  bonis  non,  and  which  tend  to  show 
the  genuineness  of  the  note  sued  on,  should  have  been  ad- 
mitted against  the  defendant,  who  is  sued  as  her  successor. 

After  the  best  examination  which  I  have  been  enabled  to 
bestow  upon  this  point,  I  have  been  unable  to  arrive  at  the 
conclusion  that  the  court  properly  received  such  admissions. 

It  is  well  settled  that  the  admission  of  one  of  several  ad- 
ministrators shall  not  be  received  against  another,  though 
they  are  both  defendants  to  the  record,  not  even  to  take  the 
intestate's  note  out  of  the  statute  of  limitations.  Forsyth  v. 
Ganson,  5  Wend.  558  ;  Caruthers  &  Kinkle  v.  Mardis,  3  Ala. 
Rep.  599,  and  cases  there  cited ;  but  this  proceeds  upon  the 
ground  that  otherwise  the  representative  making  the  admis- 
sion would  have  it  in  his  power  to  charge  the  others  with  a 
devastavit.  Does  a  different  principle  apply  when,  instead  of 
being  co-administrators,  one  is  the  successor  of  the  other? 

In  Newhouse  k  Co.  v.  Redwood's  Adm'rs,  7  Ala.  Rep.  598, 
it  was  held  that  the  admissions  of  the  administrator  in  chief 
were  admissible  against  the  administrator  de  bonis  non,  to  take 
the  demand  out  of  the  statute  of  limitations,  in  an  action 
against  the  latter.  It  is  not  necessary  now  to  inquire  whether 
this  decision  can  be  supported,  because,  conceding  its  correct- 
ness, it  does  not  decide  the  case  before  us.  In  that  case 
there  was  a  debt  confessedly  due  from  the  intestate,  and  the 
only  question  was,  whether  it  was  to  be  considered  as  paid  or 
discharged  from  the  lapse  of  time.  The  admission  of  the  ad- 
16 
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ministrator  in  chief  acknowledged  its  then  existence  as  a  sub- 
sisting valid  demand;  in  other  words,  he  acknowledged  the 
justness  of  the  demand  already  existing.  Here,  the  existence 
of  the  demand  is  the  question.  Did  the  intestate  make  the 
note  ?  If  he  did  not,  no  admission  of  the  former  administra- 
tor could  create  a  liability  upon  the  estate,  but  at  most,  could 
bind  him  personally,  if  such  as  could  be  enforced  under  the 
statute  of  frauds. 

The  distinction  between  admissions  which  merely  avoid  the 
statute,  and  those  which  go  to  create  a  liability,  is  recognized 
in  many  cases.     See  cases  cited  in  4  Cow.  493. 

It  is  discretionary  with  the  administrator,  whether  he  will 
plead  the  statute  of  limitations,  and  if  he  make  a  new  prom- 
ise so  as  to  avoid  it,  this  promise,  it  may  be  said,  goes  with 
the  debt,  and  revives  it  against  the  estate,  and  consequently 
against  any  subsequent  representative.  But  it  is  not  in  his 
power  to  create  a  debt  or  liability  against  the  estate,  and  there- 
fore his  admissions  cannot  be  received  against  his  successor. 
To  allow  them  would,  in  many  instances,  work  irreparable 
injury  to  the  estate,  in  charging  it  with  debts  which  have  no 
foundation  in  fact,  and  in  cases  of  this  kind,  compelling  the 
estate  to  lose  the  demand,  or  turning  the  administrator  de  bo- 
nis non  round  upon  the  previous  administrator,  to  recover  for 
making  improper  and  false  admissions.  Indeed,  no  adminis- 
trator de  bonis  non  could  tell  how  the  estate  would  turn  out, 
or  what  course  he  should  pursue  in  its  administration,  if  every 
conversation  or  admission  of  his  predecessor  might  be  receiv- 
ed injuriously  to  affect  it  in  his  hands;  see  Hall,  Eicks  &  Co. 
V.  Darrington,  9  Ala.  Rep.  502.  The  cases  collected  in  Phil- 
lips's Evidence,  (C.  &  H.  notes,)  vol.  2, 167  to  172,  sustain  the 
conclusion  that  such  admissions  should  not  be  received. 

It  follows  that,  as  the  direct  admissions  of  the  previous  ad- 
ministrator could  not  be  received,  the  implied  admission  aris- 
ing from  judgments  against  the  administrator  in  chief,  on 
notes  signed  in  a  similar  manner  by  the  intestate,  was  im- 
properly admitted. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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PARKER  vs.   DOE  ex  dem.  BURGEN  &  PEARSALL. 

1.  Wbeu  a  nousuit  is  takcu  which  is  afterwards,  on  a  subsequent  day  of  the  term, 
set  aside  "on  the  payment  of  all  the  costs  of  suit,"  and  the  costa  are  not  paid 
until  after  the  adjournment  of  court,  the  cause  cannot  be  stricken  from  the 
docket  on  motion. 

2.  A  side  for  taxes  due  the  city,  made  by  the  corporate  authorities  of  the  city  of 
Montgomery,  under  the  power  conferred  upon  them  by  the  act  of  uicorpora- 
tion,  (see  City  Laws.  30,)  lias  the  force  and  effect  of  a  sale  under  judgment 
and  execution  from  the  Circuit  Court ;  a  party,  therefore,  claiming  under  such 
a  sale  umst  show  that  the  requisitions  of  the  statutes,  as  to  the  assessment  of 
taxes  and  the  subsequent  proceedings  relative  thereto,  were  complied  with. 

3.  Parol  evidence  cannot  be  received  to  show  that  a  meeting  of  the  Mayor  and 
Aldennen,  or  board  of  assessors,  was  held,  as  required  by  the  statute,  (City 
Laws,  30,)  for  the  pui-pose  of  coirecting  and  sanctioning  the  assessment. 

4.  When  tlie  record  of  the  proceedings  of  the  corporate  authorities  does  not 
show  that  such  a  meeting  was  held,  the  mere  advertisement  of  the  Mayor 
calling  the  meeting  docs  act  warrant  the  presumption  that  it  was  held. 

5.  Nor  can  the  fact  that  the  meeting  was  held  be  inferred  from  the  fact  that  a 
sale  of  certain  taxable  property,  assessed  to  persons  unknown,  was  ordered  by 
the  City  Council 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Phelan. 

"When  this  case  was  reached  on  the  call  of  the  docket,  the 
plaintiff  in  error,  who  was  the  defendant  below,  moved  the 
court  to  strike  the  cause  from  the  docket,  on  the  ground  that 
it  had  been  previously  disposed  of;  and  to  sustain  the  mo- 
tion, proved  that  at  the  last  term  of  the  court  the  plaintiff 
had  taken  a  nonsuit,  which  was  entered  on  the  minutes  of 
the  court,  and  that  on  a  subsequent  day  of  the  term  the  non- 
suit was  set  aside,  on  the  plaintiff's  application,  "  on  the  pay- 
ment of  all  the  costs  of  suit;"  he  then  proved  by  the  clerk 
that  the  costs  were  not  paid  until  sometime  in  vacation  after 
the  adjournment  of  the  court.  On  this  state  of  facts,  the 
court  decided  that  the  case  was  still  pending  in  court,  and 
overruled  the  motion  to  strike  it  from  the  docket ;  to  which 
defendant  excepted. 

This  was  an  action  of  ejectment  brought  by  the  defendants 
in  error,  against  the  plaintiff,  in  the  Circuit  Court  of  Mont- 
gomery, to  recover  part  of  lot  number  seven,  in  the  City  of 
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Montgomery.  The  plaintiffs  below  proved  that  the  patent  to 
said  lot  was  granted  to  John  Falconer,  and  then  showed  a 
regular  chain  of  conveyances  from  Falconer  to  themselves. 
The  defendant  below  claimed  title  under  a  sale  for  taxes  due 
the  City  Council  of  Montgomery  for  the  year  1840. 

The  plaintiff  in  error  introduced  the  Clerk  of  the  City 
Council  of  Montgomery,  who  testified  that  the  Council  kept 
minutes  of  some  of  its  proceedings,  and  produced  a  book 
which  he  proved  contained  the  minutes  of  the  Council,  from 
which  defendant  read  the  following  orders  and  resolutions: 
"  City  Council  in  session,  30th  April,  1840.  The  following 
resolution  was  offered  by  Aid.  Blue,  and  adopted,  to-wit: 
Eesolved,  That  the  following  persons  be  and  they  are  hereby 
appointed  assessors  of  the  value  of  real  estate  in  the  City  of 
Montgomery  for  the  municipal  year  1840  :  For  ward  No.  1, 
Samuel  Parsons  ;  No.  2,  Lewis  Owen;  No.  3,  John  Murphy." 

"  City  Council  of  Montgomery,  in  session  August  the  5th, 
1840-  The  following  resolution  offered  by  T.  Tarleton  and 
unanimously  adopted,  to-wit :  Resolved  that  a  tax  of  (;ne-half 
of  one  per  cent,  upon  the  value  of  all  real  estate,  within  the 
corporate  limits  of  the  Citj^  of  Montgomery,  be  and  is  hereby 
declared  to  be  the  rate  of  tax  for  the  municipal  year  1840." 

It  was  shown  that  this  tax  was  assessed  and  returned,  ac- 
cording to  the  requisitions  of  the  charter  of  incorporation, 
that  the  lot  in  question  was  assessed  at  $150  value,  and  set 
down  to  an  owner  unknown.  An  advertisement  of  the  Mayor 
was  then  introduced,  and  proved  to  have  been  duly  published, 
in  which  the  owners  of  real  estate  in  the  City  of  Montgomery 
were  notified,  that  the  City  Council  would  meet  on  the  18th 
of  August,  1840,  at  the  Mayor's  office,  "to  hear  and  deter- 
mine upon  all  complaints  which  may  be  made  against  said 
assessment,  and  to  correct  errors,  and  supply  omissions." 

Thorington,  who  was  Mayor  of  the  City  of  Montgomery 
for  the  year  1840,  was  then  introduced  as  a  witness  by  the 
defendant  in  the  court  below,  and  testified,  that  his  recollec- 
tion was  not  very  distinct,  but  had  been  refreshed  by  hearing 
the  notice  read  to  the  jury,  and  he  had  some  recollection  that 
a  meeting  was  held  at  the  time  and  place  mentioned  in  the 
notice,  for  the  purposes  mentioned  in  the  notice,  and  that  he 
had  no  doubt  that  said  meeting  was   held.     The  plaintiff 
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objected  to  this  proof,  and  it  was  ruled  out  by  the  court  in  its 
charge  to  the  jury. 

Neither  the  minutes  of  the  Council,  nor  the  records  of  the 
City,  show  that  the  meeting  spoken  of  by  the  witness  had 
ever  been  held. 

The  defendant  below  then  read  from  the  minutes  of  the 
City  Council  a  resolution  requiring  the  sale  of  lots,  the 
owners  of  which  were  unknown,  and  which  had  been  assessed 
for  the  year  1840,  for  the  payment  of  taxes,  on  the  first 
Monday  in  June,  1841.  The  meeting  at  which  this  resolution 
was  adopted  was  held  on  the  27th  February,  1841.  At  a 
meeting  on  the  22d  March,  1841,  this  sale  was  ordered  to  be 
postponed  until  the  first  Monday  in  July  of  that  year. 

An  advertisement  for  the  sale  of  such  lots,  which  included 
the  one  in  controversy,  was  shown  to  have  been  regularly 
made,  and  in  pursuance  thereof  this  lot  was  sold,  and  was 
purchased  by  the  plaintiff  in  error,  he  being  the  highest  and 
best  bidder  for  the  same.  It  was  further  shown  that  he  com- 
plied with  the  terms  of  the  sale,  and  received  the  tax  collec- 
tor's deed  for  the  premises,  which  he  produced  and  proved 
before  the  jury. 

Upon  this  proof  the  defendant  moved  the  court  to  instruct 
the  jury,  "that  if  they  believed  from  the  evidence  that  there 
was  a  meeting  of  the  City  Council  of  Montgomery,  at  the 
time  specified  in  the  notice  which  had  been  read  to  them  from 
the  newspaper,  for  the  purpose  of  correcting  errors,  and  sup- 
plying omissions,  and  passing  on  the  assessment,  and  rectify- 
ing all  errors,  that  then  the  defendant  was  entitled  to  recover," 
which  charge  the  court  refused  to  give;  but  charged  the  jury, 
that  if  such  a  meeting  of  the  City  Council  was  held  for  that 
purpose,  and  did  pass  upon  said  assessment,  and  rectify  errors, 
and  supply  omissions,  that  if  the  minutes  of  the  City  Council 
did  not  show  the  facts,  then  they  must  find  for  the  plaintiff. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge 
given,  the  defendant  excepted. 

The  defendant  then  requested  the  court  to  charge  the  jury, 
that  if  they  believed  from  the  evidence  that  the  City  Council 
ordered  a  sale  of  the  property  assessed  to  persons  unknown, 
that  then  they  may  presume  from  that  fact  that  the  City 
Council  did  correct  errors,  and  supply  omissions,  and  pass  on 
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the  said  assessment ;  wliicli  charge  the  court  refused,  and  the 
defendant  excepted. 

The  court  instructed  the  jury  that  they  could  not  regard 
the  testimony  of  the  witness  Thorington,  as  in  the  opinion  of 
the  court  the  facts  sought  to  be  proved  by  him  could  only  be 
shown  by  the  minutes  of  the  City  Council,  and  not  by  parol 
evidence.     To  which  the  defendant  also  excepted. 

The  overruling  the  motion  to  strike  from  the  docket,  the 
instructions  given,  and  those  refused  by  the  court,  are  here 
assigned  for  error. 

Harkis,  for  plaintiff  in  error. 

I.  The  first  charge  given  by  the  court  below,  as  shown  in 
the  bill  of  exceptions,  was  an  affirmative  charge,  and  made 
the  title  of  the  defendant  in  the  court  below  to  depend  en- 
tirely upon  the  fact  that  there  was  written  evidence  of  the 
fact  of  the  meeting  of  the  City  Council  for  the  correction  of 
errors,  &c.,  in  the  assessment  of  taxes.  In  was,  in  effect,  an 
instruction  to  the  jury  that,  although  the  defendant  in  the 
court  below  had  proven  every  other  fact  essential  to  the  valid- 
ity of  his  title  except  written  evidence  of  the  meeting  to 
correct  errors,  yet  if  there  was  no  written  evidence  of  the  meet- 
ing to  correct  errors,  &c.,  they  must  find  for  the  plaintiff  in 
the  court  below.  The  charge  made  the  title  of  the  defendant 
in  the  court  below  to  depend  upon  a  fact  which  was  not 
essential  to  its  validity,  and  was  therefore  erroneous.  Nabors 
V.  Camp,  14  Ala.  Rep.  460 ;  Carlisle  v.  Hill,  16  Ala.  Rep. 
398. 

n.  Neither  the  objection  to  the  admissibility  of  the  evi- 
dence of  Col.  Thorington,  nor  the  charge  of  the  court  predi- 
cated upon  it,  made  the  admissibility  and  validity  of  the  tes- 
timony to  depend  upon  the  fact  that  the  proper  preliminary 
proof  to  authorize  its  admission  had  not  been  made.  This 
court  must  therefore  presume  that  it  was  shown  that  the  min- 
utes of  the  City  Council  failed  to  show  that  the  meeting  testi- 
fied  to  by  him  was  held,  Tharp  v.  The  State,  15  Ala.  Rep. 
749 ;  Ware  and  Cowles  v.  Dudley,  16  Ala.  Rep.  745. 

m.  The  charge  of  the  court  makes  the  validity  of  the  title 
of  the  defendant  in  error  to  depend  entirely  upon  the  fact 
that  there  was  written  evidence  of  the  meeting  to  correct  er- 
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rors,  &c. ;  and  there  is  nothing,  either  in  the  common  or 
statute  law,  that  makes  the  validity  of  the  proceedings  of  a 
corporation  to  depend  upon  the  existence  of  written  memo- 
rials of  evidence  of  the  act.  Angell  &  Ames  on  Corpora- 
tions, 233 :  Bank  of  11.  S.  v.  Dandridge,  12  Wheaton's  Rep. 
64 ;  Bassett  v.  Marshall,  9  Mass.  Rep.  312. 

IV.  The  same  presumptions  may  be  drawn  from  the  acts 
of  corporations  that  may  be  drawn  from  the  acts  of  private 
persons.  Middlesex  Husbandmen  v.  Davis,  3  Metcalf,  137 ;  12 
Wheaton,  64 ;  3  Pickering,  336-340 ;  Montgomery  R.  R.  Co. 
V.  Hurst,  9  Ala.  Rep.  513 ;  Bates  v.  State  Bank.  2  Ala.  Rep. 
451. 

Martin  &  Baldwin,  contra. 

The  court  did  not  err  in  refusing  to  strike  the  case  from  the 
docket.     Ex  parte  John  Lowe,  present  term. 

The  charter  of  the  City  of  Montgomery  authorizes  it  to 
pass  such  ordinances  and  by-laws,  not  contrary  to  the  Consti- 
tution and  laws  of  the  State  and  the  United  States,  as  the 
Mayor  and  Aldermen  shall  from  time  to  time  deem  necessary 
and  proper  to  carry  into  effect  the  true  intent  and  meaning  of 
the  act,  and  the  same  to  enforce,  alter  and  repeal.  City 
Laws,  26,  §  5.  An  assessment  of  taxes  by  the  City  Council 
can  be  made  only  by  an  ordinance.  lb.  26,  30.  An  ordin- 
ance is  a  laiv,  a  statute,  a  decree.  2  Bouvier's  Law  Dictionary, 
226 ;  and  in  this  case,  if  not  by  express  enactment,  must  by 
implication  of  law  be  in  writing.  Angel  &  Ames  on  Corp. 
164:  Black's  Com.  475. 

An  assessment,  to  have  the  force  and  effect  of  a  judgment 
and  execution,  to  authorize  the  sale  of  lands,  and  the  seizure 
of  the  body  of  any  citizen  of  the  State,  or  United  States, 
must  be  in  writing ;  on  the  universally  acknowledged  principle 
that  the  title  of  real  estate  will  not  pass,  except  some  memo- 
randum of  the  transfer  shall  be  in  writing,  signed  by  the 
party  to  be  charged,  or  by  some  other  person  by  him  there- 
unto authorized.  An  act  of  this  character  would  be  incon- 
sistent with  the  laws  of  this  State,  aud  expressly  prohibited 
by  the  charter  incorporating  the  City  of  Montgomery.  City 
Laws,  26 ;  Black.  Com.  475. 

The  mode  of  action  prescribed  by  the  charter  of  an  incor- 
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poratiou  must  be  rigidly  pursued.  1  Cranch,  166 ;  Angel  & 
Ames  on  Corp.  167.  Corporations  cannot  make  a  parol  con- 
tract. 1  Black.  Com.  475 ;  Angel  &  Ames,  164.  The  proper 
mode  of  proof  of  the  appointment  of  an  agency,  is  by  the 
production  of  the  record  or  books  of  the  corporation.  Angel 
&  Ames,  219-220.  And  with  much  greater  force  may  it  be 
insisted,  the  acts  of  the  Mayor  and  Aldermen,  affecting  the 
title  of  real  estate,  shall  be  proved  in  like  manner.  Of  the 
transaction  of  a  board  of  directors  or  Councilmen,  there  ought 
to  be  some  written  memorial,  as  the  body  consists  of  several 
persons,  and  there  is  no  other  method  of  authenticating  the 
common  mind.     1  Dev.  &  Bat.  306. 

The  appointment  of  directors  of  a  corporation  cannot  be 
proved  by  reputation.  They  should  be  proved  by  the  min- 
utes of  the  corporation.  7  Cowen,  234.  If  secondary  evi- 
dence can  be  resorted  to  under  any  circumstances  to  prove 
the  action  of  the  Board  of  Mayor  and  Aldermen,  the  exis- 
tance  of  the  record  must  be  proved  and  its  absence  accounted 
for  to  make  tlie  secondary  evidence  admissible.  12  Wheat. 
115. 

LIGOiSr,  J. — The  motion  to  strike  the  case  from  docket  in 
the  court  below  was  rightly  disallowed.  Ex  j^arie  Lowe,  at 
the  present  term. 

It  will  be  impossible  to  consider  the  first  and  third  excep- 
tions separately,  as  they  are  most  intimately  connected ;  and 
if  the  action  of  the  court  below  was  correct  on  the  matter  in- 
volved in  the  third,  then  the  ruling  on  the  point  presented 
by  the  first  would  follow  as  a  consequence.  It  is  manifest, 
also,  that,  at  the  trial,  the  charge  brought  to  our  notice  by  the 
third  exception  must  have  been  prior,  in  point  of  time,  to  the 
others  that  were  given  or  refused. 

It  seems,  that  after  the  witness  (Thorington)  had  been  per- 
mitted to  testify,  against  the  objection  of  the  plaintifis,  the 
court,  in  its  original  charge  to  the  jury,  instructed  them  to 
disregard  this  proof,  as  the  facts  deposed  to  by  him  could  only 
be  shown  by  the  minutes  of  the  City  Council.  These  facts 
were,  that  a  meeting  of  the  council  was  held,  to  pass  on  the 
assessment  of  the  year  1840,  to  correct  errors  and  hear  com- 
plaints. 
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By  the  twelfth  section  of  the  act  of  1837,  entitled,  "An 
act  to  incorporate  the  city  of  Montgomery,"  it  is  provided : 
"  That  the  said  City  Council  shall  cause  an  assessment  of  taxes 
to  be  made  in  each  and  every  year  by  some  proper  and  fit 
person  or  persons ;  the  assessment  naming  the  person  liable 
to  such  taxes  when  known,  and  specifying  the  property  when 
the  owner  is  not  known,  which  assessment  shall  be  returned 
to  the  Mayor,  to  be  laid  before  the  Mayor  and  Aldermen ; 
and  the  Mayor  shall  cause  at  least  ten  days  public  notice  to 
be  given  that  assessment  has  been  made,  and  of  the  time 
when  the  Mayor  and  Aldermen  will  proceed  to  hear  and  de- 
termine upon  all  complaints  which  may  be  made  against  such 
assessment,  and  it  shall  be  their  duty  to  correct  errors,  and 
supply  omissions ;  and  when  the  same  has  been  passed  upon 
by  the  said  City  Council,  the  said  assessment  shall  have  the 
force  and  effect  of  a  judgment  and  execution,  and  may  be 
collected  by  levy  and  sale  of  property,  on  giving  such  notice 
as  is  required  by  law,  on  executions  from  the  Circuit  Court," 
&c.     (Code  of  Laws  of  City  of  Montgomery,  30.) 

By  the  eighth  section  of  the  act  of  1828,  entitled,  "An  act 
to  amqnd  an  act  to  incorporate  the  Town  of  Montgomery," 
and  which  is  still  in  force  since  the  style  of  the  corporation 
is  changed  to  "  the  City  of  Montgomery,"  it  is  provided,  "  that 
the  said  Intendant  and  Councillors  shall  appoint  a  Clerk, 
whose  duty  it  shall  be  to  keep  a  fair  record  of  the  proceed- 
ings," &c. 

It  was  evidently  the  intention  of  the  Legislature  to  require 
the  City  Council  to  keep  a  record  of  all  its  proceedings,  and 
it  provides  an  ofl&cer,  whose  duty  it  shall  be  to  make  out  and 
keep  the  records  thus  required.  The  language  defining  the 
duties  of  the  Clerk  of  the  Council  is  as  strong  in  its  import, 
as  that  employed  in  relation  to  clerks  of  courts. 

The  importance,  indeed  the  absolute  necessity  of  recording 
the  proceedings  of  all  meetings  of  the  council,  held  in  pursu- 
ance of  the  twelfth  section  of  the  act  of  1837,  will  readily  be 
seen,  when  we  advert  to  the  object  of  such  meetings,  and 
the  legal  effect  of  their  proceedings.  No  assessment  of  taxes 
can  be  perfect  or  complete  until  it  has  been  passed  upon  by 
such  a  meeting ;  and  its  acts,  when  the  assessment  is  correct- 
ed and  adjusted  by  them,  are  clothed  with  the  authority  of 
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judgment  and  execution.  Upon  these,  the  tax  collector  can 
proceed  to  sell  the  real  estate  within  the  city  limits,  when  the 
taxes  remain  unpaid,  and  to  this  record  the  plaintiff  in  error 
must  resort  to  make  out  his  title,  for  it  is  well  settled,  that 
when  one  claims  title  under  execution  sale,  he  is  bound  to 
show  a  judgment,  or  his  title  fails. 

By  the  charter  of  the  city  of  Montgomery,  section  twelve, 
supra.,  it  is  further  provided,  "that  all  sales  made  under,  or 
by  virtue  of  such  assessment,  shall  convey  to  the  purchaser 
the  same  title  as  if  sold  by  execution  from  the  Circuit  Court ; 
and  the  collector  of  said  city  shall,  in  case  of  sale  of  real  es- 
tate, give  the  purchaser  a  deed  of  conveyance,  Avhich  shall 
vest  in  the  purchaser  the  same  interest  that  the  person  had 
against  whom  such  tax  was  assessed  at  the  time  of  such  as- 
sessment, and  where  the  owner  is  not  known,  the  entire  equi- 
table and  legal  interest  in  such  real  estate,  discharged  from 
all  liens."  It  is  also  provided  in  the  last  clause  of  the  same 
section,  "  that  the  duties  required  of  the  said  Mayor  and  Al- 
dermen, except  giving  notice  and  issuing  capias  ad  satisfaci- 
endum., may  be  devolved  upon  a  board  of  assessors,  and  the 
assessments  approved  by  them  shall  have  the  same  force  and 
efiect  as  if  approved  by  the  Mayor  and  Aldermen."  By  ex- 
press provision  of  this  section,  the  sale  under  the  assessment 
approved  and  sanctioned  by  the  Mayor  and  Aldermen,  or  by 
the  board  of  assessors  appointed  by  them,  is  to  convey  to  the 
purchaser  such  title,  as  sales  under  writs  of  execution  from 
the  Circuit  Court  would  vest  in  purchasers  under  them. 
When  real  estate  is  thus  sold  under  execution,  unless  a  judg- 
ment can  be  shown  which  will  support  the  execution,  the 
purchaser  takes  no  title,  for  he  purchases  under  a  void  pro- 
cess. The  same  rule  must  apply  here,  and  that  which  the  act 
of  incorporation  substitutes  for  the  judgment  of  the  Circuit 
Court,  that  is,  the  proceedings  of  the  Mayor  and  Aldermen, 
or  their  substitutes,  a  board  of  assessors,  correcting  and  sanc- 
tioning the  assessment,  must  be  shown  to  justify  the  sale  by 
the  tax  collector,  and  support  the  title  of  the  purchaser. 

By  what  testimony  can  the  existence  of  this  judgment,  or 
its  equivalent  be  shown?  In  the  case  of  a  judgment,  the  an- 
swer is  plain :  by  the  record  of  the  court  in  which  it  is  ob- 
tained, and  by  that  alone.     And  one  reason  for  this  is  to  be 
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found  in  the  fact,  that  with  us  real  estate  cannot  be  sold  by 
process  from  any  court  which  is  not  a  court  of  record.  It  is 
highly  improbable  to  suppose  that  the  Legislature  could  have 
intended  to  enable  a  corporation  to  do  that  without  a  record, 
which  it  denied  to  the  inferior  tribunals  of  the  State,  which 
are  not  required  to  keep  a  record  of  their  proceedings ;  and 
especially  is  it  so,  when  we  see  that  by  the  charter  of  this  cor- 
poration it  has  provided  an  officer,  and  made  it  his  duty  to 
keep  a  fair  record  of  its  proceedings.  For  this  reason,  we 
think,  the  Court  might  well  have  refused  to  let  the  testimo- 
ny of  Thorington  go  to  the  jury,  when  it  was  objected  to  by 
the  plaintiffs,  and  that  it  did  not  err,  when  it  instructed  the 
jury  to  disregard  it. 

The  views  here  expressed  do  not  at  all  conflict  with  the 
ruling  of  the  Supreme  Court  of  the  United  States,  in  the  case 
of  the  Bank  of  the  United  States  v.  Dandridge,  (12  Wheat. 
64)  which  was  relied  on  by  the  plaintiff  in  error.  The  deci- 
sion in  that  case  was  influenced  by  the  consideration,  that, 
the  charter  of  the  bank  did  not  require  it  to  keep  a  record  of 
the  acceptance  and  approval  of  the  bonds  of  its  officers ;  and 
as  there  was  no  such  requisition  in  the  charter,  and  the  bond 
of  Dandridge,  as  cashier,  was  filed  among  its  papers,  and  he 
had  acted  in  that  capacity  in  the  Branch  at  Richmond  for  a 
number  of  years,  the  court  said,  the  acceptance  and  approval 
of  the  bond  would  be  presumed.  In  this  case,  however,  we 
have  seen,  the  charter  requires  a  record  to  be  kept  of  the  pro- 
ceedings of  the  corporate  authorities,  and  no  presumption  in 
favor  of  the  acts  of  its  officers  in  tliis  respect  can  be  indulged, 
in  the  absence  of  such  record. 

This  testimony  being  excluded  from  the  jury,  there  remain- 
ed no  evidence  whatever  that  the  meeting  of  the  council  re- 
quired by  the  charter  was  ever  held,  to  act  on  the  assessment 
of  1840 ;  and  consequently,  the  first  charge  asked  for  by  the 
plaintiff  in  error  was  abstract,  and  had  it  been  given,  could 
have  had  no  other  effect  than  to  mislead  the  jury ;  the  court, 
therefore,  very  properly  refused  it.  The  records  of  the  pro- 
ceedings of  the  council,  which  were  produced  and  identified 
by  the  clerk,  did  not  disclose  that  any  such  meeting  had  taken 
place;  and  the  advertisement  of  the  Mayor  calling  such  a 
meeting,  in  the  absence  of  any  record  evidence  of  its  having 
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convened,  would  not  justify  the  presumption  that  it  had  been 
held,  and  that  its  acts  were  such  as  to  perfect  the  assessment, 
and  give  to  it  the  force  and  effect  of  a  judgment  and  execu- 
tion against  those  whose  property  had  been  assessed.  The 
charge  given  by  the  court,  that  the  proceedings  of  the  coun- 
cil could  only  be  proved  by  the  record  of  their  acts,  made 
according  to  the  requirements  of  the  charter,  was  a  fair  ex- 
position of  the  law,  and,  in  our  opinion,  free  from  all  error. 

The  second  charge  asked  was  correctly  refused,  for  it  can- 
not be  tolerated  that  an  act  void  and  improper  in  itself,  unless 
supported  by  another  and  a  previous  one,  should  be  allowed 
to  go  to  the  jury  for  the  purpose  of  creating  a  presumption 
that  the  former  had  been  done.  This  would  be  inverting  the 
rule  of  evidence  in  purchases  under  execution  sales,  and  al- 
lowing the  writ  C'f  execution  to  prove  the  judgment  on  which 
it  purports  to  have  issued ;  instead  of  producing  the  judg- 
ment to  sustain  the  execution  and  sale. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


BILBEERY,  Adm'rx  vs.  MOBLEY. 

1.  The  fiact  that  a  creditor  was  unable  to  collect  his  debt  is  evideuce  tending  to 
show  the  insolvency  ol  the  debtor,  and  is  admissible  for  that  purpose ;  but  it 
may  be  explained  by  showing  that  the  inability  to  collect  did  not  result  from 
the  debtor's  inability  to  pay. 

2.  The  declarations  of  one  in  possession  of  personal  property,  as  to  the  owner- 
ship, are  not  evidence  of  the  condition  of  the  same  property  more  than  three 
years  before  the  declarations  were  made. 

Error  to  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  E.  Pickens. 

This  was  a  trial  of  the  right  of  property  of  cotton,  which 
had  been  levied  on  by  an  execution  against  Isham  Bilberry, 
originally  claimed  by  Henry  Bilberry,  and  the  proceedings 
continued  after  his  death  by  the  defendant  as  his  administra- 
trix.    The  bill  of  exceptions  shows  that  the  plaintiff  below 
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offered  to  prove  the  insolvency  of  the  defendant  in  execu- 
tion, by  proof  of  the  fact,  that  he  was  owing  money  to  a 
witness  who  was  introduced,  and  that  such  witness  had  not 
been  able  to  collect  it  from  him,  without  producing  any  exe- 
cution returned  ^^  nulla  bona."  This  evidence  was  objected 
to,  but  the  objection  was  overruled,  and  the  evidence  ad- 
mitted. 

The  plaintiff's  execution  was  issued  by  a  justice  of  the 
peace  in  December,  1847,  and  there  was  evidence  tending  to 
prove  that  the  property  levied  on  had  been  sold  to  the  de- 
fendant's intestate.  Henry  Bilberry,  for  a  mare.  The  plain- 
tiff offered  to  prove  that  during  the  year  1851,  the  defendant, 
acting  as  administratrix  of  Henry  Bilberry,  claimed  the  mare 
as  her  individual  property,  to  which  the  defendant  also  ob- 
jected, but  the  objection  was  overruled,  and  the  testimony 
admitted.  The  admission  of  the  evidence  objected  to,  is  here 
assigned  for  error. 

George  W.  Gayle,  for  plaintiff  in  error. 

1.  The  evidence  of  the  insolvency  of  the  defendant  in  exe- 
cution was  improperly  admitted.  The  insolvency  of  a  party 
cannot  be  shown  by  the  fact  that  one  man  could  not  collect 
his  debt.  It  may  have  been  that  the  defendant  in  execution 
was  out  of  the  State,  or  had  moved  away.  The  record  does 
not  show  that  the  witness  had  ever  brought  suit,  or  run  an 
execution,  or  that  the  defendant  was  "  embarrassed."  Parker 
V.  Branch  Bank  at  Montgomery,  5  Ala.  Rep.  731. 

2.  The  declarations  of  the  administratrix,  jis  to  the  owner- 
ship of  the  property,  were  improperly  admitted;  first,  be- 
cause she  made  the  declaration  as  administratrix,  and  of 
course  it  could  not  bind  the  estate;  secondly,  because  the 
declaration  was  made  more  than  three  years  after  the  claim 
was  interposed,  and  after  the  issue  in  the  claim  suit  was 
made  up. 

Campbell  &  Bird,  contra. 

1.  The  declarations  of  ownership  were  admissible,  being 
made  by  one  in  possession.  Oden  v.  Stubblefield,  4  Ala. 
Rep.  40 ;  Bliss  v.  Winston,  1  ib.  344 ;  Mobley  v.  Bilberry, 
17  ib.  423. 
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2.  There  was  no  error  in  admitting  the  evidence  of  the 
insolvency  of  the  defendant  in  execution,     5  Ala.  Rep,  731. 

GOLDTHWAITE,  J.— The  first  question  presented  on 
the  record  is  simply,  if  evidence  that  a  creditor  was  unable 
to  collect  his  debt  was  admissible  to  show  the  insolvency  of 
the  debtor.  We  are  of  opinion  that  it  was.  This  evidence, 
standing  by  itself,  and  without  explanation,  warrants  any 
inference  which  could  have  been  drawn  from  it,  had  a  de- 
murrer been  interposed,  and  in  that  case  the  cause  of  the 
inability  of  the  creditor  to  collect  might  have  been  legiti- 
mately referred  to  the  want  of  ability  on  the  part  of  the 
debtor  to  pay.  The  party  against  whom  the  evidence  was 
offered,  could  have  protected  himself  fully  by  a  cross-exam- 
ination, and  have  shown  that  the  failure  of  the  creditor  to 
collect  was  not  in  fact  owing  to  the  inability  of  the  debtor 
to  pay,  or  he  could  have  insisted  before  the  jury  on  the  in- 
sufficiency of  the  evidence.  There  was  no  error  in  admitting 
this  testimony. 

2.  The  evidence  that  the  administratrix,  more  than  three 
years  after  the  execution  had  issued,  by  which  the  property 
was  levied  on,  while  acting  as  the  representative  of  the  claim- 
ant, had  asserted  her  individual  ownership  of  the  mare  for 
which  the  cotton  had  ostensibly  been  sold,  was  improperly 
admitted.  There  was  evidence  tending  to  show  a  sale  of  the 
cotton  to  Henry  Bilberry,  and  the  only  object  in  the  intro- 
duction of  this  testimony,  that  we  can  perceive,  was  to  show 
a  state  of  facts  inconsistent  with  an  actual  and  bona  fide  sale, 
and  thus  proving  that  it  was  fraudulent.  The  sale  must 
have  been  before  the  levy,  and  the  claim  of  the  property  con- 
stituting its  consideration,  by  the  administratrix  of  the  party 
to  whom  it  was  made,  at  an  interval  of  more  than  three 
years,  is  of  itself  too  remote  to  authorize  any  legitimate  con- 
clusion of  the  condition  of  the  same  property  at  the  time  of 
the  sale.  The  evidence  was  therefore  irrelevant,  and  as  it 
may  have  prejudiced  the  party  against  whom  it  was  admitted, 
it  is  an  error  for  which  the  judgment  must  be  reversed,  and 
the  cause  remanded. 
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COLLIER,   EXKC'R,  v.^.  SLAUGHTEH'S  Adm'r. 

1.  A  conditiou  oiuiexed  to  the  vostiug  of  a  legacy  requiring  the  guai'dian's  appro- 
batiou  of  this  legatee's  iiuiniage,  is  uot  in  tcrrorein  only,  when  the  condition  is 
confined  to  marriage  under  twenty-one,  and  there  is  a  limitation  over. 

2.  When  a  legacy  is  given,  to  vest  np)n  tlic  legatee's  arriving  at  the  age  of  twen- 
ty-one, or  marrying  befoi-e  that  time  with  the  approbation  of  her  guarduin, 
and  tlie  legatee  marries  under  twer.ty-one  with  the  consent  of  her  grandfather, 
with  whom  she  is  living  at  tlie  time,  this  is  not  a  «>mpliance  with  the  condi- 
tion, although  at  the  time  her  father  and  mfither  are  dead,  and  she  has  no  le- 
gally constituted  guardian. 

8.  A  testator  by  will  directed  that  his  estate  should  be  kept  together  until  his 
daughter  married  or  attained  the  iige  of  twenty -one,  and  that  in  tlie  meantime 
she,  and  his  three  step-children,  Ellen,  John  and  Lawrence,  should  be  support- 
ed and  educated  out  of  the  pnK-eeds.  Ane>tlier  clause  was  in  tlie  following 
words :  "  When  my  daughter  becomes  of  age,  or  is  mairied,  she  is  to  have  my 
ferm,"  &c.  (describing  it),  "  and  one  half  of  my  personal  estate,  money  on 
hand,  anil  claims  of  even'  kind  due  or  to  l>ecome  due  for  money  or  personal 
estate ;  the  other  half  of  my  personal  estate,  as  just  above  statetl,  1  wish  and 
direct  to  be  equally  divided  amongst  my  three  step-children  aljove  named,  as 
they  respectively  become  of  age,  or  Ellen  maj-  marry  with  the  approbation  of 
her  guardian.  But  in  the  event  that  any  or  all  of  my  step-cliildren  shall  die 
before  they  arrive  of  age,  or  Ellen  may  marry  as  aforesaid,  then  the  amount 
herein  devised  U*  them  or  either  of  them,  as  may  happen,  is  to  be  divided  as 
follows,"  <fec.     It  teas  /icld. 

That  the  legacies  to  the  8tej>childreu  did  not  vest  in  them  absolutely  ujxju  the 
testator's  death,  but  were  contingent  until  the  legatees  respectively  anived 
at  the  age  of  tw^enty-one,  or  Ellen  married  with  the  approbation  of  her  guar- 
dian ;  and  that,  Ellen  having  married  under  twenty-one  without  the  appro- 
bation of  her  guardian,  the  share  of  one  of  the  step-children  who  aftervs'ards 
dietl.  l)efore  reaching  tlic  age  of  twenty-one,  did  not  pass  to  his  personal  rep- 
resentative. 

Error  to  the  Court  of  Probate  of  Limestone. 

James  Robinson  and  J.  W.  Shepherd,  for  plaintiff  in 
error: 

1.  The  legacies  to  the  step-children  did  not  vest  on  the  tes- 
tator's death,  but  were  contingent  until  the  happening  of  the 
specified  event.  The  bill  of  exceptions  shows  that  Ellen  was 
bom  in  1823,  John  in  1825,  and  Lawrence  in  1827,  while 
Amy,  the  testator's  daughter,  was  bom  in  1830  or  1831.  The 
three  step-children,  then,  would  arrive  at  the  age  of  twenty- 
one,  if  they  lived,  before  Amy  became  of  age,  and  probably 
before  her  marriage.    But  the  whole  estate  was  to  be  kept  to- 
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getlier  until  Amy  attained  lier  majority  or  married,  and  this 
is  the  general  intent  of  the  testator.  The  division  then  among 
the  step-children  must  refer  to  the  vesting  of  their  legacies,  and 
not  to  the  time  of  payment.  A  different  construction  would 
make  the  testator  deal  more  kindly  towards  his  step-children 
than  towards  his  own  daughter ;  for  if  each  one  of  the  step- 
children was  entitled  to  have  a  division  of  the  whole  estate, 
and  to  withdraw  his  share  on  attaining  majority,  the  entire 
burthen  of  the  support,  maintenance  and  education  of  the 
others  would  be  thrown  upon  Amy. 

2.  Ellen's  marriage  controlled  the  vesting  of  her  own  share 
only,  and  had  no  connection  with  the  vesting  of  her  brothers' 
shares.  The  testator  did  not  intend  that  all  the  legacies 
should  vest  at  the  same  time.  There  Avas  no  reason  why  the 
shares  of  her  two  brothers  should  be  made  to  depend  upon 
Ellen's  marriage.  They  could  not  in  any  manner  control  or 
affect  her  conduct.  The  condition  which  w^as  annexed  to  her 
marriage  shows  that  it  was  personal,  and  was  not  intended  to 
apply  to  the  shares  of  her  brothers.  Her  share  vested  on  her 
marriage  "with  the  approbation  of  her  guardian,"  or  attain- 
ing twenty-one ;  theirs  vested  only  on  their  arriving  at  twen- 
ty-one. 

3.  But  if  Ellen's  marriage  controlled  the  vesting  of  her 
brothers'  legacies,  then  it  must  be  shown  that  her  marriage 
was  had  "  with  the  approbation  of  her  guardian."  The  proof 
shows  that  her  father  and  mother  were  both  dead  at  the  time 
of  her  marriage,  and  that  no  guardian  was  ever  appointed  for 
her  by  any  court.  The  grandfather,  as  such,  was  not  her 
guardian.  1  Black.  Com.  380 ;  2  Kent's  Com.  220.  And 
even  if  he  were,  the  "written  consent''''  which  he  gave  was 
not  equivalent  to  "  approbation.''''  It  was  the  duty  of  Ellen, 
after  she  arrived  at  the  age  of  fourteen,  to  apply  to  the  proper 
court  for  the  appointment  of  a  guardian.  In  default  of  her 
so  doing,  the  legacies  could  not  vest  upon  her  marriage.  Mar- 
riage with  approbation  was  a  condition  precedent  to  the  vest- 
ing of  the  legacies.  If  void,  as  a  condition,  still  it  was  good 
as  a  limitation  of  time ;  it  marks  the  time  at  which  the  lega- 
cies were  to  vest. 

4.  The  condition  does  not  fall  within  any  of  the  classes  of 
conditions  which  are  held  void  because  in  restraint  of  mar- 
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riage,  1.  It  is  a  condition  precedent.  2.  It  is  confined  to 
marriage  under  tiventy-one.  3.  There  is  a  bequest  over.  4. 
Marriage  with  approbation  is  only  one  of  two  events^  on  either 
of  which  the  legacies  will  vest.  1  Jarm.  on  Wills,  836 ;  1 
Powell  on  Devises,  282  ;  Scott  v.  Tyler,  2  Brown's  Ch.  431 ; 
Smith's  Lead.  Cas.  in  Eq.  vol.  2,  89,  (71  Law  Lib.  266.) 

R.  C.  Brickell  and  Wm.  H.  Walker,  contra: 

1.  This  is  a  vested  legacy,  to  be  divested  upon  certain  con- 
tingencies. It  has  the  usual  accompaniment  of  a  vested  leg- 
acy, viz :  the  gift  of  the  interest  or  use.  8  Ala.  687 ;  6  Paige, 
641. 

2.  But  conceding  that  the  legacies  did  not  vest  until  the 
marriage  of  Ellen,  they  certainly  vested  in  all  the  step-chil- 
dren upon  the  happening  of  that  event.  The  testator  evi- 
dently intended  that  all  the  legacies  should,  in  one  contin- 
gency, vest  at  the  same  time,  viz :  the  marriage  of  Ellen. 
The  language  of  the  clause  certainly  makes  the  shares  of  her 
brothers  depend  upon  Ellen's  marriage,  just  as  her  own  share, 
and  there  is  nothing  unreasonable  in  such  a  bequest.  When 
the  language  is  clear  and  explicit,  as  in  this  case,  the  court 
cannot  make  a  will  for  the  testator,  by  adding  words  which 
entirely  change  the  meaning  of  the  clause.  Roper  on  Lega- 
cies, 1460. 

3.  There  was  a  substantial  compliance  with  the  condition 
imposed  upon  Ellen  to  marry  "  with  the  approbation  of  her 
guardian."  It  is  a  settled  rule  of  law,  that  conditions  prece- 
dent, which  are  to  create  an  estate,  ought  to  receive  a  liberal 
construction,  and  if  the  condition  be  performed  as  near  to  the 
intent  as  possible,  it  will  be  sufiicient.  Crabb's  Real  Proper- 
ty, vol.  2,  §  253.  At  the  time  of  the  testator's  death,  Ellen 
had  no  guardian,  and  he  appointed  none  for  her.  She  took 
no  estate  under  the  will  which  could  pass  to  a  guardian. 
Hence  the  testator  could  not  have  intended  to  require  the  con- 
sent of  any  particular  person,  but  only  to  guard  against  an 
improvident  marriage,  by  requiring  the  approval  of  the  per- 
son who  happened  at  the  time  to  stand  in  the  relation  of  guar- 
dian. There  is  no  diflference  here  between  ^^ consent"  and 
^'  approbationy  When  consent  is  required  and  given,  however 
rdwctantly,  it  is  sufficient.    Dashwood  v.  Bulkley,  10  Ves.  261. 
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The  consent  of  the  grandfather  in  this  case  was  sufficient. 
Ellen  had  lived  with  him  from  the  time  of  the  testator's  death 
up  to  the  time  of  her  marriage,  and  he  stood  in  loco  parentis 
to  her.  If  he  had  taken  possession  of  her  estate,  the  court 
would  have  treated  him  as  her  guardian,  and  made  him  ac- 
count as  such.  9  Porter,  636.  So,  he  could  have  maintained 
an  action  for  her  abduction.  7  Watts,  502,  cited  in  Reeve's 
Domes.  Eel.  293,  The  restriction  imposed  by  the  will  is  pre- 
cisely the  same  imposed  by  statute.  Could  this  court  hold 
that  the  penalty  given  by  the  statute  is  recoverable  of  the 
clerk,  for  having  issued  the  license  of  marriage  upon  the  writ- 
ten consent  of  the  grandfather  ?  If  not,  it  must  be  because 
there  was  a  substantial  compliance  with  the  requisitions  of 
the  statute. 

4.  But  if  the  condition  was  not  performed,  it  was  dispensed 
with.  The  duty  of  appointing  a  guardian  devolved  upon  the 
Orphans'  Court,  and  that  court  having  neglected  to  perform 
its  duty,  EUen  cannot  be  made  responsible  for  its  default. 
Where  a  literal  compliance  becomes  impossible,  from  una- 
voidable circumstances,  and  without  the  party's  default,  it  is 
sufficient  that  it  be  complied  with  as  near  as  may  be.  1  Sto- 
ry's Equity,  §  291.  Where  the  condition  becomes  impossi- 
ble, by  the  death  of  the  person  whose  consent  was  required, 
the  condition  is  dispensed  with.  White  &  T.'sLead.  Cas.  vol. 
2,  326.  Where  written  consent  was  required  by  the  will,  the 
courts  have  dispensed  with  it,  and  held  verbal  consent  suffi- 
cient, 12  En.  Ch.  R.  19  ;  1  Sun.  &  St.  165.  Where  the  con- 
dition has  been  performed  to  a  reasonable  intent,  the  court  has 
dispensed  with  the  ^ant  of  circumstances,  1  Atkyns,  361. 

DARGAN,  C.  J.— Wilham  E.  Collier,  by  his  last  will  and 
testament,  directed,  that  after  the  payment  of  his  debts,  all 
his  estate  should  be  kept  together  until  his  daughter  Amy 
should  marry  or  attain  the  age  of  twenty-one  years,  and  in 
the  mean  time  she  was  to  be  supported  and  educated  from 
the  proceeds  of  his  estate.  After  making  some  provision  for 
the  jfather  and  mother  of  the  testator's  deceased  wife,  the  will 
proceeds  in  the  following  language ;  "It  is  also  my  wish  that 
my  three  step-children,  Ellen  F.,  John  R.,  and  Lawrence  S. 
Slaughter,  shall  be  kept,  supported,  and  educated  out  of  the 
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proceeds  of  my  estate,  until  the  marriage  or  mature  age, 
as  above  stated.  When  my  daughter  become  of  age,  or  is 
married,  she  is  to  have  my  farm  in  Limestone  county,  on 
which  I  now  reside,  with  all  the  improvements  and  appur- 
tenances, and  one-half  of  all  my  personal  estate,  money  on 
hand,  and  claims  of  every  kind,  due  or  to  become  due,  for 
money  or  personal  estate.  The  other  half  of  my  personal  es- 
tate, as  just  above  stated,  I  wish  and  direct  to  be  equally 
divided  amongst  my  three  step  children  above  named,  as  they 
respectively  become  of  age,  or  Ellen  may  marry  with  the 
approbation  of  her  guardian.  But  in  the  event  that  any  or 
all  of  my  step  children  shall  die,  before  they  arrive  of  age,  or 
Ellen  may  marry,  as  aforesaid,  then  the  amount  herein  de- 
vised to  them,  or  either  of  them,  as  may  happen,  is  to  be  di- 
vided as  follows,  to  wit ;  one-half  of  such  share  to  my  daugh- 
ter, one-fourth  to  the  children  of  Dr.  Young,  and  the  other 
fourth  to  the  children  of  C.  E.  Collier." 

The  step  children  named  in  the  will  are  all  older  than 
the  testator's  daughter,  and  Ellen  is  the  eldest  of  the  step 
children.  After  the  death  of  the  testator,  Ellen  married 
George  W.  Marshall.  She  was  about  fifteen  years  of  age  at 
the  time  of  marriage,  but  had  no  guardian.  Before  her 
marriage,  however,  she  applied  to  the  acting  executor  of  the 
will  for  his  consent  to  marry,  but  he  refused.  She  then  ap- 
plied to  her  grandfather,  with  whom  she  was  living,  and  he 
also  refused  to  give  his  consent,  and  persisted  in  his  refusal, 
until  he  was  informed  that  if  he  did  not  consent,  the  parties 
would  elope  and  marry  elsewhere.  He  then  consented  to 
the  issuance  of  the  marriage  license,  but  the  parties  were  not 
married  at  his  house. 

Shortly  after  the  marriage  of  Ellen,  Lawrence  S,  Slaughter 
died,  being  a  minor  at  the  time  of  his  death,  and  his  adminis- 
trator claims  the  legacy  bequeathed  to  him  by  the  testator. 
These  facts  give  rise  to  the  material  question  in  the  case, 
which  is  this ;  Was  the  legacy  so  vested  in  Lawrence  S. 
Slaughter  at  the  time  of  his  death,  as  to  be  transmissible  to 
his  representatives? 

It  is  too  clear  to  admit  of  argument,  that  the  legacies  did  not 
vest  absolutely  in  the  step  children  by  the  death  of  the  testator. 
They  could  not  demand  payment  until  they  arrived  at  age, 
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or  until  Ellen  F.,  the  step  daughter,  married  with  the  appro- 
bation of  her  guardian ;  for  the  will  expressly  gives  the  lega- 
cies over,  if  either  of  the  step  children  died  before  either  of 
these  events.  The  legacies  were  then  conditional,  and  be- 
came vested  in  the  legatees  upon  the  happening  of  the  one 
or  the  other  of  these  contingencies,  and  if  neither  of  them 
happened  during  the  life  of  Lawrence  S.,  his  administrator 
takes  no  interest  in  the  legacy,  nor  can  he  call  the  executor  of 
the  testator  to  an  account,  or  demand  payment  of  the  legacy. 
As  the  legatee  died  before  he  attained  the  age  of  twenty- 
one,  his  legacy  passed  over  to  those  who  were  to  take  in  that 
event,  unless  it  became  vested  by  the  marriage  of  his  sister, 
Ellen  F. ;  for  by  the  terms  of  the  will,  we  think  it  clear  that 
the  testator  intended,  that  if  Ellen  should  marry  with  the 
consent  of  her  guardian,  before  she  attained  the  age  of  twenty- 
one,  then  all  the  step  children  named  in  the  will  became  im- 
mediately entitled  to  their  legacies,  and  the  subsequent  death 
of  one  of  them  before  he  attained  his  majority  would  not  de- 
vest his  title,  so  as  to  enable  those  in  remainder  to  take,  but 
the  legacy,  being  vested  by  the  marriage,  passed,  upon  the 
death  of  the  legatee,  to  his  representatives.  The  sole  ques- 
tion, therefore,  is,  did  the  marriage  of  Ellen  vest  the  legacies 
in  the  step  children  ?  In  order  to  do  this,  we  are  all  of  the 
opinion  that  the  marriage  must  have  been  with  the  consent 
of  her  guardian.  This  pre-requisite  to  the  marriage,  in  order 
to  make  it  have  the  effect  to  vest  the  legacies,  the  testator,  by 
his  will,  required,  and  we  do  not  see  how  we  could  hold  the 
pre-requisite  unnecessary.  It  is  true,  that  there  are  many 
cases  to  be  found  where  marriage  with  consent  is  held  to  be 
in  terrorem  only,  and  if  the  legatee  marry  without  consent, 
he  will  not  thereby  forfeit  his  legacy :  but  where  marriage 
with  consent  is  only  one  of  two  conditions  upon  which  the 
legacy  is  to  vest,  as  where  it  is  to  vest  upon  marrying  with 
consent,  or  at  a  particular  age,  say  twenty-one,  I  have  found 
no  case  which  holds  that  the  consent  required  by  the  testator 
was  in  terrorem  merely,  and  that  the  marriage,  within  itself, 
and  without  the  required  consent,  would  vest  the  legacy. 
In  the  case  of  Hemmings  v.  Munckly,  1  Coxe,  Ch.  E.  89, 
the  testator  gave  a  legacy  to  his  daughter  on  her  attaining 
the  age  of  twenty-eight  years,  or  day  of  marriage,  which- 
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ever  should  first  happen,  provided  his  daughter  should  marry 
with  the  consent  of  his  executor  in  trust.  The  daughter 
married  without  the  required  consent,  and  died  before  she 
attained  the  age  of  twenty-eight.  It  was  held,  that  the  legacy 
had  not  vested.  The  cise  of  Scott  v.  Tyler,  2  Brown  Ch.  R. 
431,  is  to  the  same  eftlct ;  see  also  Jarman  on  Wills,  Vol.  1, 
888. 

Nor  can  such  conditions  be  held  invalid,  as  being  in  restraint 
of  marriage.  The  authorities  above  referred  to  show  this, 
and  besides,  many  prudential  reasons  may  concur  in  influenc- 
ing a  parent  to  desire  to  restrain  the  marriage  of  his  child, 
at  least  until  he  attains  the  age  of  majority,  unless  such  mar- 
riage should  take  place  with  the  consent  of  some  one  whose 
experience  might  be  some  protection  against  an  imprudent 
or  improvident  marriage.  The  question,  then,  is  narrowed 
down  to  this ;  did  Ellen  marry  with  the  consent  of  her  guard- 
ian, within  the  meaning  of  the  testator?  We  are  of  the  opin- 
ion that  the  testator  meant  that  she  should  marry  with  the 
consent  of  her  legally  appointed  guardian,  or  at  least,  with 
the  consent  of  one  who  in  law  would  be  considered  such. 
But  the  grandfather,  as  such,  is  not  the  guardian  of  his 
grandchild,  and  the  marriage  with  his  consent  was  not  a 
compliance  with  the  condition.  It  has,  however,  been  urged, 
that  a.*  Ellen  had  no  guardian,  she  could  not  comply  with 
the  condition,  or  more  nearly  comply  than  by  marrying  with 
the  consent  of  her  grandfather,  with  whom  she  resided.  But 
according  to  our  law,  she  could,  by  her  own  act,  have  had 
one  appointed,  whose  consent  would  have  been  a  legal  com- 
pliance with  the  condition.  She  therefore  could  have  mar- 
ried during  minority,  with  the  consent  of  her  guardian  legally 
appointed,  but  she  has  not  done  this,  and  therefore  has  not 
complied  with  the  condition.  The  consequence  is,  that  nei- 
ther of  the  legacies  vested  upon  the  marriage  of  Ellen ;  they 
still  remained  contingent  until  the  legatees  should  attain  the 
age  of  twenty-one,  and  Lawrence  having  died  before  he  was 
twenty-one,  his  legacy  passed  over  to  those  entitled  upon 
that  contingency.  It  follows,  that  the  decree  of  the  Probate 
Court  must  be  reversed,  as  the  administrator  of  of  Lawrence 
is  not  entitled  to  the  legacy. 
1'  Decree  reversed,  and  cause  remanded- 
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JOHNSON  AND  WIFE  vs.  KINO. 

1.  In  assumpsit  against  husband  and  wife,  on  a  note  executed  by  the  wife  dum 
tola,  two  writs  having  been  issued,  but  only  one  sei-ved  on  each  defendant  in 
different  counties,  it  is  not  error  to  refuse  a  motion  to  quash  the  writs,  on  the 
ground  that  there  was  no  endorsement  showing  that  they  were  for  one  and 
the  same  cause  of  action.  Such  objections  must  be  pleaded  in  abatement, 
if  the  defendant  wishes  to  avail  himself  of  his  right  to  review  the  decision  of 
the  court  below. 

2.  Persons  who  sign  their  names  to  a  note  will  be  presumed  to  be  joint  makers, 
in  the  absence  of  any  thing  to  the  contraiy  on  the  face  of  the  note. 

3.  When  suit  is  brought  against  husband  and  wife  on  a  note  executed  by  the 
wife  dum  sola,  the  husband  may  set-off  one-half  of  the  amount  paid  by 
him  before  suit  brought  on  a  judgment  which  was  recovered  against  the  wife 
dum  sola  and  the  plaintiff,  on  a  note  executed  by  them  jointly. 

4.  But  he  cannot  set  off  such  a  payment  made  by  him  after  the  institution  of  the 
suit 

5.  Therefore,  where  two  such  judgments  were  recovered,  one  of  which  was  paid 

by  the  husband  before,  and  the  other  after  the  institution  of  the  suit,  a  charge 
that  he  was  entitled  "to  set-off  one-half  of  the  amount  paid  by  him  on  said 
judgments,"  is  properly  refused. 

Error  to  the  Circuit  Court  of  Washington. 
Tried  before  the  Hon.  John  Bragg. 

This  was  an  action  brought  by  King  against  Johnson  and 
wife,  on  a  note  made  by  Mrs.  Johnson  before  her  marriage 
with  Johnson. 

Two  writs  were  issued  in  this  case  precisely  alike ;  one  was 
executed  on  Johnson  by  the  sheriff  of  Mobile,  and  the  other 
on  his  wife,  by  the  sheriff  of  a  different  county.  It  is  not  said 
in  the  endorsement  on  the  writ,  that  they  are  both  for  the 
cause  of  action.  The  defendant  moved  to  quash  for  this  cause, 
which  the  court  refused,  and  the  defendant  excepted. 

At  the  trial  the  plaintiff  introduced  his  note,  and  proved 
that  Mrs.  King,  the  maker  of  the  note,  had  intermarried  with 
the  defendant  Johnson,  in  November,  1844,  and  there  was  no 
proof  when  the  note  was  made,  other  than  that  famished  by 
the  face  of  the  note,  which  bore  date  1st  October,  1844.  It 
was  proved  that  plaintiff  was  the  son  of  Mrs.  Johnson,  and 
that  Johnson  and  his  wife  had  separated  in  1848,  and  had 
not  lived  together  since.     The  defendant  Johnson  introduced 
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the  records  of  two  judgments  recovered  against  plaintiff  and 
his  mother,  the  defendant's  wife,  and  proved  that  both  of  the 
judgments  were  founded  upon  notes  made  by  plaintiff  and  his 
mother,  on  both  of  which  plaintiff 's  name  was  signed  first. 
One  of  these  judgments  was  paid  by  defendant  Johnson  after 
his  marriage,  and  before  this  suit  was  brought.  The  other 
judgment  was  recovered  against  defendant  Johnson  and  his 
wife  in  October,  1846,  and  was  paid  by  Johnson,  but  when, 
is  not  specified.  The  defendant  proved  that  plaintiff  was  a 
business  man,  and  that  he  and  his  mother,  defendant's  wife, 
lived  together  at  the  time  the  notes  on  which  these  judgments 
were  obtained  were  made ;  that  he  controlled  her  business 
and  hat  I  but  little  property  of  his  own. 

The  defendant  requested  the  court  to  charge  the  jury ;  1. 
That  it  was  necessary  in  order  to  enable  the  plaintiff  to  re- 
cover of  said  Johnson,  to  prove  that  the  note  was  made  be- 
fore the  marriage  of  Johnson  with  Mrs.  King,  and  that  the 
date  of  the  note,  under  the  circumstances  of  the  case,  was  not 
sufficient  proof  of  that  fact ;  which  request  the  court  refused, 
and  charged  that  the  note  wjvs  prima  facie  proof  that  it  was 
made  on  the  day  it  bears  date. 

2.  That  the  jury  had  the  right  to  infer  fix)m  the  evidence 
that  on  the  two  notes,  upon  which  judgments  were  obtained 
against  plaintiff  and  his  mother  as  aforesaid,  the  said  plaintiff 
was  principal  and  his  mother  surety,  and  that  in  such  case, 
the  defendant  could  set  off  the  amount  of  said  notes  against 
the  note  in  suit.     This  also  the  court  refused. 

3.  That  in  this  case  the  parties  must  be  considered,  in  the 
absence  of  all  proof,  joint  makers  of  said  notes,  and  that 
when  one  of  two  joint  makers  pays  a  note  made  by  both,  in 
the  absence  of  all  other  evidence,  he  was  entitled  to  contri- 
bution from  his  co-maker,  and  that  defendant  was  thus  en- 
titled to  set  off  one-half  of  the  amount  paid  by  him  upon  said 
judgments.     This  was  also  refused. 

The  refusal  of  the  motion  to  quash,  and  of  the  charges  afore- 
said, are  assigned  for  errror. 

D.  Smith  and  O.  S.  Jewett,  for  plaintift'  in  error : 
1.  The  note  was  not,  of  itself,  evidence  in  this  cause,  un- 
less its  execution  was  first  proved.     Because  '*  on  the  com- 
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mon  counts,  and  other  forms  of  pleading,  other  than  a  decla- 
ration on  a  written  instrument  itself,  the  written  instrument 
is  not  evidence  unless  proved  beforehand."  4  Porter,  527 ;  5 
ib.  154. 

It  is  urged  that  this  is  not  a  suit  upon  the  note.  A  suit  upon 
the  note,  alone^  would  not  charge  Johnson,  the  husband,  as 
he  was  no  party  to  the  instrument.  His  liability  arises  out 
of  his  marriage,  and  the  duty  which  that  imposes  on  him  to 
pay  the  wife's  debts,  contracted  previously  to  marriage.  The 
declaration  in   this   case  charges  the  defendant  by  alleging, 

first,  the  making  of  the  note  by  the  wife,  on  the day  of 

October,  1844 ;  second,  the  marriage  of  the  maker  subse- 
quently with  James  Johnson ;  and  deduces  the  liability  from 
these  two  facts ;  the  proof  of  which  are  necessary  to  make 
out  a  case. 

Now,  if  the  suit  arose  from  the  instrument  alone ;  that  is, 
the  suit  was  "  founded  on  any  writing,"  it  would  have  been 
necessary  to  plead  7ion  est  factum.  But  being  founded  on  the 
writing  and  the  marriage,  the  plea  of  non  assumpsit  was  suf- 
ficient to  require  the  plaintiff  to  prove  the  allegations  in  the 
declaration ;  and  such  being  the  case,  the  writing  was  not 
proof  of  any  thing,  till  its  own  execution  was  proved. 

2.  The  judgments,  at  least  one  half  of  them,  paid  by  John- 
son, should  have  been  allowed  under  the  plea  of  off-set. 

Because  every  note,  judgment,  &c.  against  several  persons, 
is  a  joint  and  several  obligation  of  each  person.  The  plain- 
tifi"  was  equally  liable  with  James  Johnson  to  pay  the  judg- 
ments, which  Johnson  had  paid  in  full,  and  the  latter  having 
paid  the  entire  judgment,  was  entitled  to  a  contribution  from 
King,  of  one-half;  that  half  should  have  been  allowed  as  an 
off-set,  and  the  refusal  to  allow  it  was  error.  Fitzpatrick, 
Ad'mr.  v.  Hill,  9  Ala.  Rep.  787,  and  cases  referred  to.  See 
also,  6  Ala.  780  ;  3  ib.  257 ;  10  ib.  516  ;  ib.  557 ;  2  ib.  71 ; 
14  ib.  201 ;  12  ib.  225;  11  ib.  548 ;  16  ib.  465. 

Williams  &  Cocke,  for  defendant  in  error : 
I.  There  was  no  error  in  refusing  to  quash  the  writ,  be- 
cause, 1.  There  was  no  irregularity,  the  second  being  but  an 
alias  to  bring  in  Mrs.  Johnson,  as  to  whom  a  return  of  non 
est  on  the  original  writ  had  been  made,  and  no  endorsement 
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on  it  was  required  by  any  statute.  2.  If  there  was  an  irre- 
gularity, it  could  only  be  reached  by  plea  in  abatement,  and 
the  defendants  having  pleaded  to  the  merits,  the  irregularity 
was  thereby  waived. 

II.  The  date  of  the  note  was  •prima  fade  evidence  of  the 
time  when  it  was  made,  and  if  it  in  fact  was  made  at  a  differ- 
ent time  it  was  incumbent  on  the  party  insisting  on  it  to 
prove  it. 

III.  The  demands  offered  as  sets-off  by  the  defendants  be- 
low were  not  proper  subjects  of  set-off  in  this  action.  The 
debt  sued  on  was  a  joint^  and  not  a  joint  and  several  debt, 
and  in  an  action  against  two  for  a  joint  debt,  a  debt  due  from 
the  plaintiff  to  one  of  the  defendants,  cannot  be  the  subject  of 
set  off.  6  N.  H.Rep.  27  ;  15  Maine  Rep.  268  ;  6  Iredell,  338; 
7  Smedes  &  M.  9;  Cheves'  L.  R.  50;  5  Blackf.  37,  585;  2 
Leigh's  Rep.  493 ;  7  B.  &  C.  217 ;  18  Ala.  316. 

IV.  But  if  the  demands  sought  to  be  set  off  were  proper  sub- 
jects of  set  off,  the  last  two  charges  asked  should  not  have 
been  given,  because  those  charges  embrace  hoth  the  demands 
alleged  to  have  been  paid  by  Johnson,  and  the  bill  of  excep- 
tions fails  to  show  that  the  one  last  mentioned  was  paid  before 
the  commencement  of  the  plaintiff 's  action,  which  was  essen- 
tial to  make  it  a  good  set-off,  3  Ala.  256  ;  and  as  the  bill  of 
exceptions  is  to  be  construed  most  strongly  against  the  party 
excepting,  and  the  court  below  had  a  right  to  refuse  the 
charge  as  asking  too  much,  this  court  cannot  reverse. 

PHBLAN,  J. — The  motion  to  quash  was  properly  refused. 
And  even  if  it  had  not  been,  this  court  will  not,  in  such  a 
case,  review  the  decision  of  the  court  below,  on  a  motion  to 
quash.  If  the  party  wishes  to  avail  himself  of  the  right  to 
review  the  decision  upon  such  objections,  he  must  plead  them 
in  abatement 

The  note  itself  was  evidence  of  all  it  contained,  and  proved 
its  own  date,  in  the  absence  of  stronger  proof  to  the  contrary, 
as  much  as  its  amount :  and  there  is  no  difference  in  the  rule 
in  this  respect,  when  husband  and  wife  are  sued  on  a  note 
given  by  the  wife  when  sole,  from  what  it  would  be  in  any 
other  case  of  suit  on  a  note.  The  statute  which  makes  the 
note  proof,  makes  no  distinction.  Clay's  Dig.  340,  §  162. 
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The  second  charge  requested  by  defendant  embraces  the 
proposition,  that  when  a  note  is  signed  by  two  persons,  the 
person  signing  his  name  first  is  to  be  presumed  to  be  the  prin- 
cipal and  the  other  a  surety.  Although  it  most  usually  hap- 
pens, that  where  one  party  to  a  note  is  principal  and  the  other 
surety,  the  principal  signs  his  name  first,  it  would  be  alto- 
gether unsafe  to  establish  such  a  rule  as  that  for  which  de- 
fendant below  contends,  namely,  that  this  shall  be  the  pre- 
sumption in  all  cases  where  there  are  more  makers  than  one 
to  a  note  or  bond.  Joint  makers  sign  in  the  same  way,  and 
the  old  rule  is  the  safe  one  that,  in  the  absence  of  any  thing  to 
the  contrary  on  the  face  of  the  note,  all  who  sign  shall  be 
considered,  not  principal  and  surety,  but  joint  makers.  The 
facts  that  the  plaintiff  chiefly  attended  to  business  for  his 
mother,  and  had  but  little  property  of  his  own  at  the  time 
these  notes  were  made,  add  nothing  to  the  force  of  the  other 
point,  and  create  no  such  presumption  in  themselves.  This 
charge  was  properly  refused. 

This  brings  us  to  the  consideration  of  the  last  charge  re- 
quested, and  refused. 

If  plaintiff  and  his  mother  signed  the  notes,  upon  which 
judgments  were  afterwards  recovered  against  the  defendant 
Johnson,  and  he  paid  them  or  either  of  them  before  suit 
brought,  he  Avouldbe  entitled  to  setoff  one-half  of  the  amount 
so  paid,  against  the  demand  of  the  plaintiff  in  this  action. 
The  plaintiff  and  his  mother,  in  the  absence  of  proof  to  the 
contrary,  were  joint  makers  of  the  notes,  upon  which  these 
judgments  were  recovered,  by  the  rule  just  stated  above,  and 
being  such  were  liable  to  contribution  as  between  themselves. 
When,  therefore,  defendant  Johnson,  as  husband  of  Mrs. 
King,  was  compelled  to  pay  these  judgments,  he  would  suc- 
ceed to  her  right  to  claim  contribution  of  the  other  joint 
maker,  the  plaintiff.  He  could  have  sued  plaintiff  for  the 
amount  and  recovered,  and  it  follows,  that  he  would  have  the 
right  to  set  off  the  amount  in  this  action  when  sued  by  plain- 
tiff. 

Upon  examining  this  request  to  charge,  it  will  be  found  to 
lay  down  correctly  the  doctrine  as  to  the  right  of  contribu- 
tion and  of  set  off,  but  it  proceeds  to  ask  the  court  to  instruct 
the  jury,  that  defendant  was  entitled  to  set  off  one-half  of  the 
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amount  paid  by  him  on  said  judgments.  Here  the  request  was 
too  broad.  The  proof  would  not  justify  such  a  charge.  There 
was  proof  that  he  had  paid  both  the  judgments^  but  there  was 
no  proof  that  he  had  paid  but  one  of  them  before  plaintiff 
brought  suit.  To  have  given  the  charge  as  requested,  would 
have  been  to  instruct  the  jury  that  he  could  recover  one-half 
of  both,  and  this  would  not  have  been  proper ;  and  according 
to  the  principle  settled  in  a  multitude  of  cases,  where  the 
charge  requested  is  not  correct,  taken  as  a  whole,  the  court 
may  properly  refuse  to  give  it. 

There  is  no  error,  and  the  judgment  below  is  affirmed. 


STEPHENS  vs.  WESTWOOD. 

1.  When  the  Government  of  the  United  States  has  made  an  appropriation  of 
land  to  an  Indian  reservee,  under  the  treaty  with  the  Creek  tiibe  of  Indians  of 
24th  March,  1832,  a  patent  subsequently  issued  by  the  Government  cannot 
defeat  the  prior  right  of  the  Indian  or  his  legal  vendee. 

2.  But  although  the  patent  in  such  case  may  be  void,  on  accoimt  of  the  previous 
appropriation  of  the  same  land  to' an  Indian  reservee,  yet  the  fact  of  tiie  previ- 
ous appropriation  cannot  be  proved  by  the  bare  recitals  in  another  patent  sub- 
sequently issued,  so  as  to  enable  the  junior  grantee  to  recover  against  the 
older. 

8.  In  trespass  to  try  titles,  where  the  plaintiff  claims  under  patent  from  the 
United  States  Government  to  himself  as  the  legal  vendee  of  an  Indian  reservee 
under  the  treaty  of  March  24,  1832,  and  the  defendant  claims  under  an  older 
patent  from  the  Government,  the  plaintiff  must  prove  the  location  of  the  In- 
dian reservee,  as  well  as  that  he  succeeded  to  the  rights  of  such  reservee. 

Error  to  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  N.  Cook. 

This  was  an  action  of  trespass  quare  cUmsumfregit  brought 
as  well  to  try  titles  as  to  recover  damages  from  Stephens,  the 
defendant,  for  his  wrongful  entry  and  detention  of  certain 
premises  described  in  the  declaration. 

Upon  the  trial,  the  plaintiff  produced  a  patent  from  the 
United  States  Government  to  himself,  dated  10th  December, 
1846,  for  the  land  in  controversy ;  proved  possession  in  de- 


276  ALABAMA. 


Stephens  v.  Westwood. 


fendant  at  and  before  the  issue  of  the  writ,  and  the  value  of 
the  rents,  and  closed.  This  patent  recites  that  the  land  con- 
yejed  by  it  was  an  Indian  reservation,  and  that  Seehe- 
charche,  one  of  the  heads  of  families  belonging  to  the  Creek 
tribe  of  Indians,  became  entitled  to  it  by  virtue  of  the  treaty 
made  by  the  Government  with  that  tribe  on  the  24th  March, 
1832 ;  that  said  reservee,  by  the  approbation  of  the  Presi- 
dent of  the  United  States,  had  duly  sold  the  same  to  Nat. 
Macon,  Thornton  &  Co.,  who  sold  to  G.  E.  Thomas  &  Co., 
who  sold  to  the  plaintiff,  reciting  the  dates  of  these  mesne  con- 
veyances. 

The  defendant  below,  who  is  the  plaintiff  in  error,  also 
claimed  the  land,  and  introduced  two  patents  from  the  Gov- 
ernment, one  to  himself,  dated  1st  May,  1838,  and  the  other 
to  William  K.  Stephens,  for  another  portion  of  the  land  sued 
for,  dated  5th  April,  1837.  It  appears  by  the  recitals  in 
these  patents  that  this  land  was  sold  under  and  according  to 
the  act  of  Congress  of  24th  April,  1820.  Defendant  below 
also  proved  that  he  had  been  in  the  possession  of  the  land 
since  1836,  and  offered  some  proof  conducing  to  show  that 
the  Indian's  improvement  was  not  upon  the  land  in  contro- 
versy ;  but  this  proof  was  rejected  by  the  court,  who  charged 
the  jury,  that  notwithstanding  the  defendant's  patents  were 
older  than  the  plaintiffs,  yet  the  recitals  in  plaintiff's  patent 
showed  an  antecedent  estate  in  the  plaintiff  and  those  under 
whom  he  claimed,  and  authorized  him  to  recover  the  land 
from  the  defendant.  To  this  charge  the  defendant  below  ex- 
cepted, and  among  other  things,  which  it  is  not  material  now 
to  notice,  assigns  the  same  for  error  in  this  court. 

Rice,  for  plaintiff  in  error. 

The  plaintiff  in  error,  to  support  his  claim  to  the  land,  read 
in  evidence  two  patents,  (one  to  himself,  the  other  to  his 
brother,)  one  dated  6th  April,  1837,  the  other  dated  1st  May, 
1838,  both  founded  on  a  prior  entry  and  certificate  at  the 
land  ofl&ce  in  Montgomery,  and  proved  that  he  had  been  in 
possession  of  the  land  sued  for  since  1836 ;  the  patent  subse- 
quently issued  for  the  same  land  to  the  defendant  in  error, 
bearing  date  10th  December,  1845,  cannot,  by  its  mere  reci- 
tals, without  any  evidence  aliunde  of  their  truth,  annul  or 
destroy  the  prior  patents  to  plaintiff  in  error. 
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Although  the  recitals  in  a  patent  may  be  evidence  of  the 
facts  recited,  as  against  "  a  mere  stranger,  showing  no  title 
whatever,"  (as  intimated  in  Jones  v.  Inge,  6  Porter  336,)  yet 
such  recitals  are  not  evidence  (or,  at  all  events,  not  suflScient 
evidence)  of  their  truth,  as  against  a  senior  patentee  of  the 
same  land  long  in  the  actual  possession  of  the  land,  to  destroy 
and  annul  the  older  patent.     Masters  v.  Eastis,  8  Porter  368. 

The  question  in  this  case  is,  which  patent  is  void  ?  The 
senior  patent  is  regular  on  its  face.  Whoever  heard  that  a 
senior  patent,  regular  on  its  face,  could  be  defeated  by  the 
production  of  a  junior  patent  to  a  different  person,  without 
proofa^mnofe  whatever  tending  to  show  the  invalidity  of  the 
senior  patent? 

In  the  case  of  Sally  Ladiga  v.  Roland,  2  Howard  (U.  S.) 
Rep.,  the  patents  to  the  defendants  were  assailed  by  evidence 
aliunde,  by  parol  evidence.  Such  was  the  course  taken  in  the 
case  hereafter  cited  in  7  S.  &  M.  363.  Such  evidence  (parol 
evidence)  is  always  admissible  to  show  whether  or  not  public 
ofl&cers  have  issued  a  patent  for  land  forbidden  by  law  to  be 
entered  or  granted;  because,  whether  they  have  done  so  or 
not,  is  a  jurisdictional  fact,  which  may  always  be  shown  by 
parol  evidence.  Of  course  such  evidence  aliunde  is  admissi- 
ble for  either  party  to  assail  the  patent  of  his  adversary.  And 
the  court  should  have  allowed  plaintiff  in  error  thus  to  show 
the  invalidity  of  the  patent  to  defendant  in  error ;  the  evidence 
offered  being  such  as  tended  to  that  result.  Doe  ex  dem. 
Strother  v.  Cuthey,  1  Murphey's  Rep.  162  ;  Hit-tuk-ho-mi  v. 
Watts,  7  Smedes  &  Marsh  363. 

To  show  that  jurisdictional  facts  may  always  be  proved  or 
disproved  by  parol  evidence,  see  index  to  the  3  vol.  of  Phil- 
lips' Evidence,  title  Jurisdiction. 

All  the  exceptions  taken  are  relied  on. 

Allison,  contra: 

1.  The  recitals  in  the  patent,  to  the  defendant  in  error,  are 
conclusive  of  the  facts  as  recited.  5  Porter's  Reports,  Jones 
and  Parsons'  Heirs  v.  Inge  and  Mardis'  Heirs,  page  327 ;  9 
Ala.  Rep.,  Crommelin  v.  Minter  et  al.,  594. 

2.  The  land  was  appropriated  to  the  Indian  by  the  loca- 
tion, and  it  was  separated  from  the  mass  of  public  lands,  and 
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it  was  not  subject  to  sale  by  tbe  United  States.  13  Peters' 
Reports,  Wilcox  v.  Jackson,  498  ;  9  Ala.  Rep.,  Crommelin 
V.  Minter,  594. 

3.  The  patent  to  the  plaintiff  in  error  is  void.  2  Howard's 
U.  S.  Rep.,  Ladiga  v.  Roland  et  al.,  581 ;  9  Ala.  Rep.  594. 

4.  The  title  of  the  purchase  of  an  Indian  reservee  relates 
back  to  the  contract.  16  Ala.  Rep.,  Nolen  &  Thompson  v. 
Heirs  of  Gwjn,  725. 

CHILTON,  J. — The  charge  of  the  court,  as  to  the  effect  of 
the  recitals  in  the  junior  patent,  was  clearly  erroneous.  It  is 
true  that  if  the  Government  of  the  United  States  had  made  an 
appropriation  of  the  land  in  question  to  the  Indian  reservee  un- 
der the  treaty  of  24th  March,  1832,  or  it  may  be,  that  if  the 
Indian  actually  had  an  improvement  upon  the  land,  and  was 
the  head  of  a  Creek  family,  and  resided  on  the  land  at  the 
date  of  the  treaty,  and  claimed  it  as  his  reservation,  even 
though  the  Government  had  never  recognized  his  claim,  that 
in  either  case  (and  certainly  in  the  case  first  supposed)  the 
United  States  could  not  deprive  the  Indian  reservee,  or  those 
wbo  succeeded  to  his  rights  in  accordance  with  the  require- 
of  the  treaty,  of  the  land  in  controversy ;  and  that  a  patent, 
subsequently  issued  by  the  Government,  could  not  defeat  the 
prior  right  of  the  Indian  or  his  legal  vendee.  Ladiga  v. 
Roland,  2  How.  U.  S.  Rep.  581 ;  Wilcox  v.  Jackson,  13  Pe- 
ters' Rep.  498 ;  Crommelin  v.  Minter  et  al.,  9  Ala.  Rep.  594. 
In  such  case,  the  Government  would  have  no  title  to  the  land 
granted,  or  having  the  mere  title,  would  have  no  authority  of 
law  to  disregard  the  previous  appropriation  and  issue  a  pa- 
tent to  another  person. 

But  although  the  older  patent  in  this  case  may  be  void,  be- 
cause of  a  previous  appropriation  of  the  same  land,  by  the 
Government,  to  the  Indian  reservee,  this  fact  cannot  be 
proved  by  the  bare  recitals  in  the  subsequent  patent,  so  as  to 
enable  the  junior  grantee  to  recover  against  the  older. 

In  Johnson  v.  McGehee  &  Thomas,  1  Ala.  Rep.  186,  the 
plaintiffs,  McGehee  &  Thomas,  introduced  the  assignment  of 
the  Creek  tribe  of  Indians  to  their  grantors  of  the  ,  land  sued 
for,  the  deed  from  such  grantors  to  them,  and  a  patent  from 
the  Government  to  their  grantors  reciting  the  previous  loca- 
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tion  of  the  land  under  this  treaty,  its  sale  bj  the  chiefs,  the 
approval  by  the  President  of  such  sale,  and,  in  consequence 
of  all  which,  the  land  was  granted  to  the  persons  named  in 
the  patent.  The  patent  was,  however,  issued  by  the  United 
States  after  the  action  was  brought,  but  if  the  recitals  were 
allowed,  as  proof,  it  was  clear  that  the  plaintifis,  whose  rights 
accrued  before  the  patent  issued,  were  entitled  to  recover. 
The  court  held  that  the  recitals  did  not  dispense  with  proof 
of  the  setting  apart,  or  "location"  of  the  land  by  the  Govern- 
ment under  the  treaty,  or  that  the  assignment  of  the  land  by 
the  tribe  had  been  approved  by  the  President.  To  the  same 
effect  is  the  case  of  Jones  &  Parsons'  Heirs  v.  Mardis'  Heirs, 
5  Por.  Rep.  327.  As  against  a  trespasser,  these  recitals 
would  be  received,  if  the  action  had  been  brought  after  the 
patent  issued ;  but  the  defendant,  in  this  case,  occupies  prima 
fade  a  very  different  stand  in  court.  He  has  the  highest 
evidence  of  legal  title  derived  from  the  Government,  the 
source  of  title,  acquired  many  years  anterior  to  the  issue  of  the 
patent  to  the  plaintiff  below ;  and  the  Government  cannot, 
by  a  recital  in  the  subsequent  patent  that  the  former  patent 
was  void,  render  it  inoperative.  This  would  be  the  effect  of 
these  recitals ;  for,  if  they  are  to  be  regarded  :is  evidence, 
they  clearly  show  that  the  United  States  had,  previous  to  the 
issue  of  the  first  patent,  disposed  of  the  land  to  the  Indian 
reservee. 

We  tliink  the  plaintiff  below,  under  the  circumstances  of 
this  case,  must  prove  the  location  of  the  Indian,  as  well  as 
that  he  succeeded  to  the  rights  of  the  reservee.  The  mode 
by  which  this  may  be  done  is  sufficiently  indicated,  by  the 
decision  in  the  case  of  Johnson  v.  McGehee  k  Thomas,  Su- 
pra. See,  as  to  the  effect  of  recitals  upon  a  previous  grant, 
1  Greenl.  Ev.  §§  23,  24,  and  notes  to  third  edition,  in  which 
the  cases  are  collated. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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BRANCH  BANK  AT  DECATUR  vs.  McCOLLUM. 

degraffenreid  vs.  the  same. 

1.  Pending  a  trial  of  the  right  of  property  in  slaves  levied  on  under  ^./o.,  -wheth- 
er such  trial  be  by  action  of  detinue,  or  by  claim  suit  under  the  act  of  1812, 
the  lien  of  the  plaintiff  in  execution  continues,  and  its  operation  only  is  sus- 
pended. 

2.  The  return  of  a  sheriff  on  a  writ  of  ^  fa.,  that  "the  property  levied  on  was 
claimed  by  another,  and  not  sold  for  want  of  indemnity,"  does  not  authorize 
the  conclusion  that  he  has  parted  with  the  possession  of  it;  and  unless  he  re- 
turns the  property  to  the  defendant  in  execution,  or  delivers  it  to  the  party 
claiming  it,  the  lien  of  the  execution  continues. 

3.  Where  a  sheriff,  having  sold  property  under  sundry  executions,  applies  to  the 
court  out  of  which  they  issued,  for  directions  how  to  appropriate  the  money, 
and  several  of  the  plaintiffs  in  execution  except  to  the  ruling  of  the  court  on 
such  application,  but  one  writ  of  error  is  allowable,  to  which  all  must  be 
made  parties. 

Error  to  the  Circuit  Court  of  Franklin. 
Tried  before  the  Hon.  S.  C.  Posey. 

The  sheriff  of  Franklin  county  made  application  to  the 
Circuit  Court  to  direct  him  how  to  apply  certain  moneys  in 
his  hands,  arising  from  the  sale  of  three  slaves,  which  had 
been  levied  on  and  sold  under  sundry  executions  against 
James  C.  Kennerly.  The  several  judgments  on  which  these 
executions  issued,  may  be  thus  described : 

DeGraffenreid  et  al.  commenced  suit  by  attachment  against 
said  James  C.  Kennerly,  on  the  29th  March,  1843,  and  on 
the  same  day  caused  their  attachment  to  be  levied  on  the 
three  slaves,  Robert,  Joe,  and  William.  By  the  sheriff's  re- 
turn on  the  attachment,  the  slaves  were  taken  out  of  his  pos- 
session by  the  coroner  of  the  county,  by  virtue  of  a  writ  in 
his  hands  in  an  action  of  detinue  instituted  by  James  Ken- 
nerly and  others,  as  trustees  of  Mrs.  Kennerly.  DeGraffen- 
reid et  oL  obtained  judgment  in  their  attachment  suit,  at  the 
March  term,  1844,  and  immediately  sued  out  a  writ  oi  fi.fa. 
on  their  judgment,  which  not  being  satisfied,  they  sued  out 
other  writs  regularly  after  each  term,  until  1848,  when  the 
slaves  were  sold  by  the  sheriff,  the  action  of  detinue  having 
been  decided  against  the  claimants.  Before  the  issuance  of 
DeGraffenreid's  attachment,  the  Branch  Bank  at  Decatur  had 
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caused  a  writ  of/,  fa.^  issued  on  a  judgment  in  its  favor 
against  Kennerly,  Bowen  &  Mays,  to  be  placed  in  the  hands 
of  the  sheriff  of  Frankhn,  who  levied  it  on  the  three  slaves 
above  named,  with  others,  and  afterwards  made  the  following 
return  on  it:  "The  property  was  claimed  by  the  attorney  of 
Mrs.  Kennerly,  the  wife  of  J.  C.  Kennerly,  and  was  not  sold 
for  want  of  indemnity."  Another  /.  fa.  on  the  same  judg- 
ment was  immediately  issued,  and  levied  on  the  same  negroes, 
on  which  the  sheriff  returned  that  the  negroes  had  been 
taken  out  of  his  possession  by  the  coroner,  as  above  stated. 
Other  writs  of  ji.  fa.  were  irregularly  issued  on  the  same 
judgment  until  the  sale. 

Various  other  writs  of  ji.  fa.  in  favor  of  the  Branch  Bank 
at  Decatur,  and  other  plaintiffs,  against  said  Kennerly,  came 
to  the  hands  of  the  sheriff  of  Franklin,  before  the  attachment 
of  DeGraffenreid,  and  were  levied  on  these  slaves.  But  du- 
ring the  pendency  of  the  action  of  detinue  against  the  sheriff, 
none  of  the  plaintiffs  issued  executions  on  their  judgments 
regularly.  The  action  of  detinue  was  pending  from  May, 
18-43,  to  1848. 

In  1848,  after  the  termination  of  the  suit  against  the  sheriff, 
writs  oi  fi.  fa,  on  all  the  judgments  being  in  his  hands,  the 
sheriff  sold  the  slaves,  and  the  proceeds  of  sale  being  insuffi- 
cient to  satisfy  all  the  executions,  he  applied  to  the  court  for 
instructions  how  to  appropriate  it.  The  court  gave  prece- 
dence to  the  execution  of  the  Branch  Bank  at  Decatur,  first 
above  described,  which  came  to  the  hands  of  the  sheriff  on 
the  20th  October,  1842.  It  then  directed  that  the  balance  of 
the  money  should  be  applied  pro  rata,  to  the  satisfaction  of 
the  several  other /./a*,  which  came  to  the  hands  of  the  sheriff 
before  DeGraffenreid's  attachment,  viz:  No.  1115  or  2500, 
Branch  Bank  at  Decatur  v.  Kennerly,  Bowen  &  Messenger, 
came  to  hand  25th  January,  1843 ;  No.  2636,  William  H. 
Crittenden  v.  James  C.  Kennerly,  received  20th  March,  1843 ; 
No.  2300,  Planters'  Bank  of  Tennessee  v.  J.  C.  Kennerly, 
received  28th  March,  1843 ;  No.  2260,  Gorman  v.  Kennerly, 
received  28th  March,  1843 ;  Barton  &  Co.  v.  Kennerly,  recei- 
ved 28th  March,  18 13. 

DeGraffenreids  excepted  to  the  ruling  of  the  court  in  allow- 
ing the  other  executions  above  named  precedence  over  theirs, 
18 
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and  now  assign  it  for  error.  The  Branch  Bank  at  Decatur, 
also,  excepted  to  the  ruling  of  the  court  in  relation  to  the 
case  "No.  1115  or  2500  " 

Each  party  sued  out  a  writ  of  error,  but  by  consent  of  par- 
ties the  writ  of  error  in  the  ca.se  of  DeGraffenreid  v.  McCol- 
lum was  dismissed,  and  the  record  made  a  part  of  the  case  of 
liie  Branch  Bank  at  Decatur  v.  McCollum  et  al. 

Okmond  k  NicoLSON,  for  DeGraft'enreid,  contended : 

1.  That  the  Branch  Bank  at  Decatur  had  lost  its  lien,  by 
tlie  execution  being  returned  for  want  of  indemnity.  Otey 
V.  Moore,  17  Ala.  280. 

2.  That  all  the  antagonist  executions  had  lost  their  liens, 
by  not  having  been  regularly  kept  up  from  1844  to  1848, 
during  tlie  pendency  of  the  action  of  detinue. 

Jno.  a.  Nooe,  for  the  Branch  Bank  at  Decatur,  contended: 

1.  That  the  execution  in  favor  of  the  Bank,  to  which  the 
court  gave  priority,  was  entitled  to  precedence  over  all  tbe 
others.  It  was  not  necessary  to  issue  executions  regularly 
during  the  pendency  of  the  action  of  detinue.  2  vStew.  &  P. 
390 ;  Clay's  Digest  317,  §32. 

2.  That  the  failure  to  indemnify  the  sheriff,  as  shown  by 
his  return,  did  not  postpone  the  lien  of  the  execution.  Clay's 
Digest,  209,  §44;  3  Ala.  493;  10  Smedes  &  M.  184. 

3.  That  the  other  execution  in  favor  of  the  Bank,  No.  1115 
or  2500,  was  entitled  to  priority  over  all  the  other  executions 
with  which  it  was  placed  on  an  equality,  because  it  first  came 
to  the  hands  of  the  sheriff. 

LIGrON,  J.— It  is  contended,  on  the  part  of  B.  k  F.  DeGraf- 
fenreid,  that  they  arc  entitled  to  the  satisfaction  of  their  judg- 
ment before  the  other  execution  creditors  of  Kennerly,  be- 
cause, pending  the  action  of  detinue  for  the  trial  of  the  right 
to  the  slaves  levied  on  by  the  sheriff,  they  caused  writs  of  fi. 
fa.  to  be  regularly  issued  on  their  judgment,  and  the  other 
creditors  did  not.  We  cannot  give  our  assent  to  this  propo- 
sition ;  on  the  contrary,  our  opinion  is,  that  so  far  as  the  slaves 
sought  to  be  recovered  in  the  action  of  detinue  are  concerned, 
a  regular  re-issue  of  writs  of  fi.  fa.  was  not  necessary,  to  con- 
tinue the  lien  of  those  creditors  whose  executions  had  been 
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already  levied  upon  them.  Pending  that  suit,  the  liens  con- 
tinued as  they  were  at  its  commencement,  and  their  operation 
only  was  suspended. 

To  this  effect  is  the  case  of  Mills  v.  Williams  et  al.  2  Stew. 
&  P.  390.  In  that  case,  the  proceeding  by  which  the  opera- 
tion of  the  lien  of  Williams  was  suspended,  was  a  claim  suit 
under  the  act  of  1812.  In  this,  the  suspension  resulted  from 
an  action  of  detinue,  in  which  the  plaintiflfe  obtained  posses- 
sion of  the  slaves  by  executing  the  bond  required  by  the  stat- 
ute. There  is  no  diflference,  however,  between  the  two  me- 
thods of  proceedings,  so  far  as  they  affect  the  lien  of  the  exe- 
cution creditors. 

It  is  also  insisted,  that  B.  &  F.  DeGraffenreid  should  have 
been  preferred  to  the  Branch  Bank  at  Decatur,  so  far  as  the 
money  arising  from  the  sale  of  the  slaves,  Bob  and  William, 
is  concerned.  They  predicate  this  claim  upon  the  following 
facts :  These  slaves  wore  levied  upon  by  the  sherifl*  under  a 
Ji.  fa.,  in  favor  of  the  Branch  Bank  at  Decatur  against  James 
C.  Kennerly,  several  days  before  the  attachment  in  favor  of 
DeGraffenreid  was  issued,  or  levied.  On  the  Ji.  fa.  thus  levi- 
ed, the  sheriff  made  a  return  in  these  words:  "  The  property 
was  claimed  by  the  attorney  of  Mrs.  Kennerly,  and  not  sold 
for  want  of  indemnity."  The  fair  and,  indeed,  the  only  legi- 
timate interpretation  of  this  return  is,  that  the  sheriff  still  re- 
tained the  possession  of  the  slaves,  on  which  he  had  made 
the  levy,  but  demanded  indemnity  before  he  would  sell, 
which  had  not  been  given  at  the  date  of  his  return.  This 
view  of  the  return  brings  this  branch  of  the  case  directly 
under  the  rule  laid  down  by  this  court,  in  the  case  of  Pick- 
ard  et  al.  v.  Peters,  3  Ala.  493,  in  which  it  is  said,  "  when 
the  sheriff  demands  a  bond  of  indemnity  from  the  plaintiff, 
which  is  not  given,  he  may  deliver  the  property  levied  on  to 
the  person  from  whose  possession  it  was  taken,  but  if  he  does 
not  do  so,  but  retains  it,  the  lien  contimiesJ'' 

This  case  is  clearly  distinguishable  from  that  of  Otey  v. 
Moore,  17  Ala.  280,  in  which  it  was  held,  that  the  lien  of  an 
execution  creditor  should  be  postponed,  in  favor  of  the  rights 
of  a  purchaser  for  valuable  consideration.  In  that  case,  the 
sheriff  required  indemnity,  which  was  not  given,  and  he  re- 
delivered  the  slave  to  the  defendant  in  execution,  returned  the 
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writ  of  ^.  fa,  into  the  court  out  of  which  it  issued,  and  before 
an  alias  was  sued  out  Moore  became  the  purchaser  of  the 
slave.  In  this  case,  from  all  that  appears  in  the  record,  the 
sheriff  did  not  part  with  the  possession  of  the  slaves  after  the 
levy,  until  they  were  taken  from  him  by  the  coroner,  by  au- 
thority of  the  writ  in  detinue.  Thus  far,  we  can  see  no  error 
in  the  judgment  of  the  Circuit  Court. 

But  the  court  below,  after  directing  one  of  the  executions 
in  favor  of  the  Branch  Bank  at  Decatur  to  be  fully  paid,  pro- 
ceeds to  direct  that  the  remainder  of  the  money  in  the  hands 
of  the  sheriff  be  paid  jiro  rata^  to  the  fi.  fa.  numbered  1115 
or  2500,  in  favor  of  the  Branch  Bank  at  Decatur,  and  the  fi. 
fas.  in  favor  of  the  Planter's  Bank  of  Tennessee,  William  H. 
Crittenden,  Barton  &  Bro.  and  M.  Gorman.  In  this  the  court 
below  erred ;  for  the  execution  of  the  Branch  Bank  at  Deca- 
tur, thus  placed  on  an  equality  with  the  others,  appears  to 
have  come  to  the  hands  of  the  sheriff  nearly  a  month  before 
that  of  Crittenden,  and  more  than  two  months  before  the 
others  with  which  it  was  classed,  and  there  is  nothing  in  the 
record  to  show  that  the  priority  of  lien  thus  obtained  was 
ever  lost  or  impaired. 

By  the  consent  of  the  parties,  the  writ  of  error  in  the  case 
of  B.  &  F.  DeGraffenreid  against  McCoUum  et  al.  is  dismissed, 
and  the  record  brought  up  under  it  is  made  a  part  of  the  case 
of  the  Branch  Bank  at  Decatur  against  McCollum  et  al.  in  this 
court.  In  cases  like  the  present,  but  one  writ  of  error  is  al- 
lowable, in  which  all  the  parties  below  must  be  made  parties 
to  the  record  here. 

For  the  error  pointed  out  above,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded. 


HALL,  Adm'r,  vs.  HUDSON,  Adm'r. 

■  ^vi 
A  paper  purporting  to  be  a  decree  on  the  final  settlement  of  an  estate,  signed  by 
the  Judge  of  the  Orphans'  Court  and  filed  among  the  papers  of  the  cause,  with 
the  endorsement  thereon,  "  Decree  in  Est.  of  J.  H.  deceased,  filed  2d  Mt  niaj, 
April,  1847,"  also  signed  by  the  judge,  is  not  t2ie  judgment  of  the  court  untH 
entered  of  record. 
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Error  to  the  Court  of  Probate  of  Tuakaloosa. 

On  the  final  settlement  of  the  estate  of  James  Hudson,  de- 
oeased,  which  was  had  at  a  special  term  of  the  Orphans'  Court 
pf  Tuskaloosa  County,  on  the  second  Monday  in  April,  1847, 
the  presiding  judge  made  out  his  decree  of  distribution,  in 
which  he  decreed  four  hundred  and  seventeen  dollars  to  the 
administrator  of  James  Hudson,  Junr.  This  decree  was  signed 
by  the  judge,  and  endorsed,  "Decree  in  Est.  of  James  Hud- 
son, deceased.  Filed  2d  Monday  April,  1847,"  (the  endorse- 
ment also  being  signed  by  him,)  and  filed  among  the  papers 
of  the  cause  in  the  ofl&ce  of  the  clerk ;  but  no  entry  of  record 
in  relation  thereto  was  made.  On  the  12th  of  July,  1850,  a 
scire  facias  issued  in  favor  of  the  administrator  of  James  Hud- 
son, Junr.  alleging  the  rendition  of  the  decree,  and  that  no 
execution  had  issued  thereon,  and  calling  on  the  administra- 
tors of  James  Hudson,  Senr.  to  show  cause  why  execution 
should  not  issue.  The  defendants  appeared,  and  pleaded 
"nul  tiel  record"  to  the  scire  facias,  and  judgment  was  ren- 
dered for  them.  The  facts  as  to  the  decree  not  being  record- 
ed, &c.  appear  from  a  bill  of  exceptions  which  was  taken  on 
the  trial. 

P.  &  J.  L.  Martin,  for  plaintiff  in  error: 

The  only  question  presented  in  this  case  arises  upon  the 
construction  of  the  statute  to  be  found  in  Clay's  Digest,  304, 
§§  42,  37. 

We  contend  that  the  decree  rendered  in  the  case  by  the 
Judge  of  the  Orphans'  Court,  is  complete,  as  here  presented ; 
that  the  requisition  upon  the  clerk  to  enter  it  upon  the  re- 
cord, can  have  no  effect  whatever  upon  its  validity,  whether 
performed  or  not.     The  section  is  directory  to  the  clerk. 

Ormond  &  NicOLSON,  for  defendants : 

What  is  a  judgment?  It  is  the  mind  or  determination  of 
the  court,  audibly  expressed,  and  recorded  by  the  appropri- 
ate organ  of  the  court,  and  when  so  recorded  imports  abso- 
lute verity.  It  follows  necessarily,  that  until  it  is  so  record- 
ed it  is  not  a  judgment  There  cannot,  at  common  law,  be  a 
court  of  record  without  this  ministerial  oflBcer  to  register  ita 
determiaationa,  and  when  so  registered  they  become  recorda 
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3  Black.  Com.  24 ;  6  Bac.  Ab.  title  Scire  Facias ;  2  Saunders, 
71,  marginal  note  2,  which  shows  that  scire  facias  will  only  lie 
upon  a  judgment. 

It  is  true,  that  by  statute  the  judge  is  in  some  instances  also 
the  clerk  of  the  court,  but  that  does  not  change  the  principle 
in  the  slightest  degree,  nor  supersede  the  necessity  of  the  re- 
gistration of  the  decision.  In  such  cases  the  judge  acts  in 
both  capacities,  and  in  such  cases  the  recording  of  the  opinion 
or  decision  of  the  court  is  just  as  necessary  to  constitute  a 
judgment  as  if  the  offices  were  held  by  different  persons. 

What,  then,  is  called  the  judgment  in  this  case  ?  It  is  a 
mere  written  statement  of  the  judge,  signed  by  him,  on  a  loose 
paper,  without  any  registration  or  recording  thereof,  or  any 
minute,  note,  or  memorandum  made  of  it  on  any  of  the  books 
of  the  office.  And  this  pap?r,  without  any  authentication 
further  than  is  evidenced  by  the  paper  itself,  because,  nearly 
four  years  afterwards,  it  is  found  in  the  file  of  papers  of  the 
cause  of  which  it  purports  to  be  the  judgment,  is  called  the 
judgment  of  a  court  of  record.  This  is  not  such  a  solemn  act 
that  an  execution  can  issue  thereon  to  deprive  a  citizen  of  his 
Dioperty. 

2.  We  have  stated  the  common  law  idea  of  a  court  of  re- 
cord, in  exact  conformity  to  which  is  the  statute  creating  this 
court.  A  clerk  is  provided  for  the  court,  whose  duty  is  to 
enter  "  all  orders  and  decrees  made  by  the  court,"  Clay's  Di- 
gest, 297,  §  2  ;  and  until  this  is  done,  neither  at  common  law 
nor  under  this  statute,  is  there  any  judgment  or  decree  of  the 
court  upon  which  process  can  issue.  We  admit  that  a  judg- 
ment or  decree  imperfectly  entered,  or  omitted  to  be  entered 
by  the  clerk,  where  the  evidence  of  the  rendition  of  the  judg- 
ment exists  in  an  authentic  form,  may  be  rendered  nunc  pro 
tunc.  But  the  question  here  is  not  to  amend  the  judgment 
or  enter  it  nunc  pro  tunc,  but  to  revive  it,  that  is,  we  are  called 
on  to  show  cause  why  the  party  should  not  have  execution 
of  his  judgment. 

GOLDTHWAITE,  J.— The  legal  issue  upon  the  plea  of 
nul  tiel  record  was,  in  the  opinion  of  the  court,  correctly  de- 
termined. The  Orphans'  Court  was  a  court  of  record,  and 
the  entry  of  the  judge,  however  full  it  might  be,  did  not  be- 
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come  the  judgment  of  the  court  until  entered  of  record.  3 
Blackstone's  Com.  24.  The  statute  (Clay's  Digest,  304,  §  42) 
was  not  intended  to  alter  this  rule,  but  to  authorize  the  issue 
of  executions  against  an  executor  or  administrator  for  the 
amount  decreed,  after  it  had  become  the  judgment  of  the 
court,  as  in  case  of  judgments  at  law. 

We  do  not,  by  this  decision,  determine  that  a  judgment  of 
the  Orphans'  Court  can  be  revived  by  scire  facias^  understand- 
ing the  counsel  to  waive  all  other  points  than  the  one  deter- 
mined. 

The  judgment  is  aflfirmed. 


CROSBY  vs.  BRANTLY. 

\.  When  a  judgment  by  default  is  reudered  m  the  Circuit  Coui-t  ou  an  appeal 
from  the  judgment  of  a  Justice  of  the  Peace,  and  the  caufe  of  action  i«  on 
open  account  for  a  less  sum  than  twenty  dollars,  the  record  must  show  that 
proof  was  made  to  the  court  of  tlie  correctness  of  the  demand  :  and  if  it  do«8 
not,  the  judgment  will  be  reversed. 

Error  to  the  Circuit  Court  of  Conecuh. 
Tried  before  the  Hon.  Robert  Dougherty. 

Watts,  Judge  &  Jackson,  for  plaintiff  in  error. 
No  counsel  for  defendant. 

PHELAN,  J. — The  action  below  was  on  an  open  account, 
for  a  sum  less  than  twenty  dollars,  and  was  brought  to  the 
Circuit  Court  by  appeal.  The  judgment  was  by  default,  and 
the  record  does  not  show  that  any  proof  was  made  to  the 
court  of  the  correctness  of  the  demand.  This  was  an  error, 
as  this  court  has  expressly  decided,  in  Kenum  v.  Henderson, 
6  Ala.  132,  and  Witherington  v.  Brantly,  18  ib.  197. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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POE,  SHERIFF  vs.  DORRAH. 

}.  The  interest  whieh  will  disqualify  a  -witnees  from  testifying  must  b«  some 
legal,  certain  and  immediate  interest  in  the  result  of  the  suit  itaelf,  or  in  the 
record  thereof  as  an  instrument  of  evidence  to  support  his  own  claims,  or  to 
protect  him  from  an  admitted  liability. 

2.  The  payment,  by  the  sheriff,  of  a  judgment  recovered  against  himself  for  hie 
£ulure  to  make  the  money  on  an  execution,  is  not  a  satisfaction  of  the  original 
judgment,  imless  the  defendant  adopts  the  payment,  and  insists  upon  it  as  s 
satisfaction  of  the  judgment  against  himself 

3.  The  surety  on  a  replevin  bond,  which  has  been  returned  forfeited,  is  a  compe- 
tent witness  for  the  plaintiff  in  an  action  against  the  sheriff  for  failing  to  make 
the  money  on  the  execution. 

4.  If  the  sheriff  pays  off  and  discharges  the  judgment  against  himself,  and  the 
surety  on  the  forthcoming  bond  insists  on  such  payment  as  a  satisfaction  of 
the  judgment  on  which  he  has  become  liable  by  reason  of  the  forfeiture  of  the 
bond,  he  thereby  becomes  liable  to  the  sheriff  for  money  paid  for  his  use. 

5.  Secondary  evidence  of  the  contents  of  an  execution  is  admissible,  upon  proof 
that  it  has  been  returned  to  the  clerk's  office,  and  that  diligent  search  has  there 
been  made  for  if,  both  by  the  clerk  and  the  party's  attorney.  The  presump- 
tion of  its  loss  being  onee  established  will  continue,  until  there  is  some  evi- 
dence that  it  had  been  foimd  since  the  searcL 

6.  The  release  by  the  plaintiff  of  his  own  property,  which  had  been  levied  on  as 
the  property  of  the  defendant  in  execution,  does  not  discharge  the  sheriff  from 
liability,  for  not  making  the  money  out  of  property  which  really  belonged  to 
the  defendant 

7.  Nor  can  the  sheriff  claim  to  be  dischai^ed  from  liability,  because  the  plaintiff 
releases  a  levy  on  property  to  which  a  claim  is  interposed  by  a  third  person, 
and  bond  given  to  try  the  right  of  property  according  to  the  statute. 

Error  to  the  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  William  R.  Smith. 

This  was  a  proceeding,  by  motion,  against  the  sheriff  of 
Fayette  to  recover  of  him  the  amount  of  an  execution  issued 
in  favor  of  Elizabeth  Donah  against  Thomas  J.  Parkenson, 
upon  the  suggestion  that  he  could  have  made  the  money  by 
proper  diligence.  Upon  the  trial,  it  appeared  that  an  attach- 
ment had  been  issued  at  the  suit  of  the  plaintiff  against 
Parkenson,  and  levied  on  certain  property,  which  was  replev- 
ied by  giving  bond  with  one  Warbington  as  security  for  its 
delivery.  It  further  appeared  that  judgment  had  been  ren- 
dered in  the  attachment  suit,  and  execution  had  been  issued 
thereon,  which  was  returned  "no  property  found."     The  re- 
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plevy  bond  was  then  returned  forfeited.  To  fix  the  liability 
of  the  sheriff,  the  plaintiff  introduced  the  testimony  of  War* 
bington,  the  security  on  the  replevy  bond ;  the  sheriff  object- 
ed to  his  competency  as  a  witness  on  the  ground  of  interest, 
but  his  objection  was  overruled,  and  he  excepted.  The  exe- 
cution itself,  which  was  issued  on  the  judgment  rendered  in 
the  attachment  suit,  was  not  produced,  and  to  lay  the  founda- 
tion for  secondary  evidence,  the  plaintiff  proved  by  her  at- 
torney that  about  two  years  before  the  trial,  he  and  the 
former  clerk  of  the  court  had  diligently  searched  the  office, 
and  it  could  not  be  found,  and  then  offered  to  read  the  exe- 
cution docket,  showing  that  the  execution  was  issued  on  the 
24th  of  May,  1842,  and  had  been  returned  by  the  sheriff 
with  his  return  endorsed  theron,  prior  to  the  time  the  search 
for  it  was  made.  To  this  evidence  the  sheriff  objected,  but 
his  objection  was  overruled. 

It  was  also  in  proof  that  the  sheriff  had  levied  the  execu- 
tion on  land  in  the  possession  of  Parkenson,  of  value  suffi- 
cient to  satisfy  the  judgment,  but  that  this  levy  was  dis- 
charged by  order  of  the  plaintiff,  as  she  claimed  it  as  her 
own,  and,  upon  the  trial  of  this  motion,  introduced  a  deed 
tending  to  show  that  it  was  hers.  It  further  appeared,  that 
subsequent  to  the  return  of  the  original  execution,  upon 
which  this  motion  is  founded,  an  execution  had  been  issued 
on  the  replevy  bond  against  both  Parkenson  and  Warbing- 
ton,  which  was  levied  on  personal  property,  but  it  was 
claimed  by  a  third  person,  and  affidavit  made  for  the  purpose 
g(  trying  the  right  of  property,  but  the  plaintiff  also  released 
the  levy  on  this  property;  the  testimony  of  Warbington 
tended  to  prove,  that  the  sheriff  could  have  made  the  money 
on  the  original  execution  against  Parkenson  by  proper  dili- 
gence. 

Upon  this  testimony  the  sheriff  requested  the  court  to 
charge  the  jury,  that  the  discharge  of  the  levy  made  upon 
the  land  by  the  plaintiff,  and  the  subsequent  acts  of  returning 
the  bond  forfeited,  and  the  issuance  of  an  execution  on  said 
bond,  discharged  him  from  liability,  which  the  court  refused 
to  give ;  other  instructions  were  prayed,  which  were  refused, 
but  it  is  not  material  to  state  them. 

P.  &  J.  L.  Mabtin,  for  plaintiff  in  error. 
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1.  Warbington  was  directly  interested,  and  should  not  have 
been  allowed  to  testify.  18  Ala.  659 ;  14  ib.  244 ;  11  ib. 
659. 

2.  The  proof  made  of  the  loss  of  the  execution  was  not 
sufl&cient  to  let  in  secondary  evidence  of  its  contents;  and 
the  mode  of  proving  its  contents  was  not  sufficient. 

3.  The  issuance  of  a  second  execution  on  the  forfeited  bond 
waived  the  claim,  if  any,  on  the  first  against  the  sheriff. 

4.  The  release  of  the  levies  discharged  the  sheriff. 

5.  The  course  of  the  plaintiff  in  error  was  proper  under 
the  statute,  after  the  land  levied  on  was  released,  in  demand- 
ing the  property  attached.  If  the  defendant  in  error  intend- 
ed to  rely  on  the  liability  of  the  sheriff,  for  failing  to  make 
the  money  on  the  first  execution,  she  ought  to  have  prevent- 
ed the  issuance  of  the  second.  The  lapse  of  time  between 
the  return  of  the  execution  and  the  making  of  this  suggestion 
is  proper  here  to  be  considered.     See  16  Ala.  130. 

E.  W,  Peck,  contra. 

1.  The  deposition  of  the  witness,  Warbington,  was  proper- 
ly admitted.  To  exclude  a  witness  on  the  ground  of  interest, 
he  must  have  a  certain  and  direct  interest  in  the  event  of  the 
cause,  or  an  interest  in  the  record  for  the  purpose  of  evidence. 
1  Starkie  Ev.  20 ;  3  Porter  433 ;  Gould  v.  James,  6  Cowen 
369.  It  is  not  sufficient  that  he  is  interested  in  the  question 
merely.  The  verdict  must  establish  something  in  his  favor 
or  against  him.  3.  U.  S.  Digest,  page  688,  §  42,  and  the  ca- 
ses cited,  j^articularly  Harraise  v.  Maxwell,  5  Halsted's  Rep. 
297.  In  this  case,  the  witness,  in  contemplation  of  law,  had 
no  interest  either  in  the  record  or  the  event  of  the  cause ; 
whether  the  defendant  in  error  succeeded  or  failed  in  her  mo- 
tion against  the  plaintiff  in  error,  the  liability  of  the  witness 
would  remain  the  same.  Moony  k  Black  v.  Parker,  18  Ala. 
708,  and  the  cases  cited. 

2.  On  the  question  raised  on  the  admissibility  of  the  exe- 
cution docket,  I  insist,  1st.  That  was  evidence,  without  ac- 
counting for  the  loss  of  the  execution ;  but  2d.  If  it  was  not, 
the  evidence  of  its  loss  was  sufficient  to  let  in  the  execution 
docket  as  secondary  evidence.  Mordecai  v.  Beal,  8  Porter 
535 ;  Swift  v.  Fitz  Hugh,  9  Porter  39;  Jones  v.  Scott,  2  Ala. 
Rep.  58  ;  Sturdevant  v.  Graves,  5  Ala.  Rep.  435. 
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DARGAN,  C.  J. — We  will  consider  the  questions  raised 
in  this  case  in  the  order  in  which  they  were  made  at  the  bar. 
First,  was  Warbington  a  competent  witness  for  the  plaintiff? 
The  rule  is  now  recognized  by  all  courts  professing  to  be  gov- 
erned by  the  common  law,  that  the  interest  which  will  render 
a  witncvss  incompetent  to  testify,  must  be  some  legal,  certain, 
and  immediate  interest,  in  the  result  of  the  suit  itself,  or  in 
the  record  thereof  as  an  instrument  of  evidence  to  support 
his  own  claims,  or  to  protect  him  from  an  admitted  liability. 
Greenl.  Ev.  Vol.  1,  §  386 ;  Moore  and  Jones  Adm.  v.  Hen- 
derson, 18  Ala.  Rep.  232.  If  the  interest  be  not  of  this  char- 
acter, but,  on  the  contrary,  be  remote  or  contingent,  and  not 
certain  and  immediate,  the  witness  is  competent  to  testify, 
and  such  remote  or  contingent  interest  will  go  to  his  credibil- 
ity, but  not  to  his  competency.  This  general  rule  all  admit, 
and  it  is  in  the  application  of  it  to  particular  cases,  that  the 
conflict  of  opinion  in  the  judgment  of  courts  is  to  be  found. 
This  conflict,  however,  does  not  impair  the  rule,  and  we  must 
test  each  and^every  case  by  it. 

The  facts  of  this  case  show  that  Warbington  was  liable  to 
the  plaintiff  as  the  security  of  Parkenson,  for  the  same  debt 
foi  which  the  sheriff  is  sought  to  be  charged  for  his  neglect 
But  the  judgment  that  was  recovered  against  the  sheriff,  for 
his  neglect  to  make  the  money  on  the  execution  against 
Parkenson,  within  itself  could  not  apellate  as  a  satisfaction  or  dis- 
charge of  the  liability  of  the  witness.  Something  else  must 
be  done  besides  the  mere  recovery.  It  must  be  paid,  and 
the  defendant  in  the  execution,  under  our  decisions,  must  in- 
sist upon  such  payment,  as  a  satisfaction,  thus  recognizing  it  as 
a  payment  made  for  his  benefit  and  at  his  request.  Rutland's 
Adm.  V.  Pippin,  7  Ala.  Rep.  419 ;  Roundtree  v.  Weaver,  8 
Ala.  Rep.  314 ;  13  Ala.  Rep.  357 ;  Mooney  and  Black  v.  Par- 
ker, 18  Ala.  Rep.  708.  These  authorities  hold,  that  if  a  sheriff 
shall  pay  the  amount  of  an  execution,  to  discharge  himself 
from  liability  for  neglect  in  not  making  the  money,  the  de- 
fendant may  avail  himself  of  such  payment  to  have  the  judg- 
ment satisfied,  but  he  thereby  becomes  liable  to  the  sheriff  for 
money  paid  for  his  use.  Whether,  then,  the  payment  by  the 
sheriflf  of  the  judgment  against  him,  for  his  omission  to  make 
the  money,  would  ever  be  a  satisfaction   of  the  judgment 
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against  the  original  defendant,  does  not  depend  exclusively 
upon  the  mere  payment  by  the  sheriff  of  the  judgment  against 
him,  but  upon  the  further  fact,  whether  the  defendant  in  ex- 
ecution will  so  consider  it,  and  thereby  adopt  it  as  his  own ; 
for  if  he  does  not,  the  judgment  against  him  remaining  unsat- 
i^ed  may  be  enforced. 

To  this  extent  we  have  been  driven  by  the  decisions  of 
our  predecessors,  and  whether  right  or  wrong,  we  must  abide 
by  the  rule  they  have  thus  established.  Perhaps  it  would  have 
been  better,  to  have  held  that  the  payment  by  a  sheriff  to  dis- 
charge himself  from  liability,  for  failing  to  make  the  money 
on  an  execution,  could  not  be  invoked  by  the  defendant  in 
the  execution,  as  a  satisfaction  of  the  judgment  against  him. 
But  the  law  is  settled  otherwise.  Admitting,  then,  that  the 
defendant  in  execution  may  insist  on  such  payment  as  a 
satisfaction,  and  thus  render  himself  liable  to  the  sheriff  for 
money  paid,  will  he  do  it  ?  That  is  uncertain ,  it  is  contin- 
gent. Neither,  therefore,  the  rendition  of  judgment  against 
the  sheriff,  nor  his  subsequent  payment  of  it,  within  them- 
selves, and  without  more,  would  discharge  the  witness  from 
his  liability ;  it  requires  another  voluntary  act  to  be  done  by 
the  defendant  in  execution,  which  he  mi.y  or  may  not  do,  at 
his  election.  Whether,  therefore,  the  liability  of  the  witness 
would  ever  be  discharged  by  the  proceedings  against  the 
sheriff,  depends  on  a  contingency,  and  consequently  he  was 
legally  competent  to  testify. 

It  may,  however,  be  said,  that  the  witness  himself  might 
insist  upon  the  payment  made  by  the  sheriff,  as  a  satisfaction 
of  the  judgment  which  he  had  become  liable  to  pay  by  reason 
of  the  forfeiture  of  the  bond  on  which  he  was  security.  To 
this  we  should  answer,  that  if  he  could,  he  would  thereby 
adopt  such  payment  as  his  own,  and  become  immediately 
liable  to  the  sheriff  for  money  paid  for  his  use.  His  interest, 
therefore,  even  in  that  point  of  view,  would  be  balanced. 
We  are  not,  however,  to  be  understood  as  deciding  that  a 
security  upon  a  forthcoming  bond  can  adopt  the  payment 
made  by  a  sheriff  in  discharge  of  his  liability  for  neglect,  and 
thus  have  the  judgment  against  the  original  defendant  satis- 
fied. All  we  intend  to  say  is,  if  that  could  be  allowed,  under 
the  decisions  we  have  referred  to,  he  would  be  considered  as 
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adopting  for  his  own  benefit  the  payment  by  the  sheriff,  and 
therefore  would  be  responsible  to  him  for  money  paid.  In 
no  point  of  view  can  we  see  that  the  witness  was  incompe- 
tent from  interest. 

2.  In  regard  to  the  admission  of  the  secondary  evidence  of 
the  contents  of  the  execution,  the  court  did  not  err.  The  ex- 
ecution was  returned  to  the  clerk's  office  before  the  search 
was  made  for  it ;  and  it  was  proved  that  diligent  search  was 
made  for  it,  both  by  the  clerk,  who  is  the  keeper  of  the 
records,  and  by  the  plaintiff 's  attorney.  The  presumption  is 
that  it  was  then  lost,  and  of  course  this  presumption  would 
continue,  until  there  was  some  evidence  that  it  had  been  found 
since  the  search  was  made.  The  cases  of  Jones  v.  Scott,  2 
Ala.  59,  and  Sturdevant  v.  Graves,  5  Ala.  Rep.  show  that 
the  predicate  for  letting  in  the  secondary  proof  was  entirely 
sufficient. 

3.  In  reference  to  the  instructions  prayed  by  the  defend- 
ant, it  is  enough  to  say,  that  they  were  properly  rejected. 
A  plaintifi"  in  an  execution  surely  has  the  right  to  order  his 
own  property  to  be  released,  if  the  sheriff  levies  upon  it  as 
the  property  of  the  defendant.  Nor  can  this  discharge  the 
sheriff  from  his  liability,  for  neglect  in  not  making  the 
money  out  of  property  which  in  fact  belongs  to  the  defend- 
ant. Nor  can  the  sheriff  claim  to  be  exempt  from  liability, 
because  the  plaintiff  releases  a  levy  on  property  claimed  by 
a  third  person,  and  who  interposes  his  claim  to  try  the  right 
of  property.  The  plaintiff  may  know  the  claim  is  just,  or 
be  unwilling  to  enter  into  a  controversy  about  it.  He  has 
the  right  to  release  a  levy  so  made,  but  the  exercisj  of  this 
right  within  itself  cannot  absolve  the  sheriff  from  liability 
for  his  own  neglect  in  not  making  the  money,  especially 
when  the  liability  by  the  sheriff  had  been  incurred  long 

t  before  such  levy  was  made. 

"We  can  perceive  no  error  in  the  record,  and  the  judgment 
must  be  afQjrmed. 
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SCOTT  vs.  COXE'S  Adm'rs.  .« 

1.  When  the  admissibility  of  evidence  depends  upon  the  existence  of  a  prelimi- 
nary fact,  it  is  the  duty  of  the  presiding  judge  to  decide  the  question  of  its 
existence,  though  he  may,  if  he  chooses,  take  the  opinion  of  the  jury  upon  it. 

2.  The  fact  that  the  plaintiff  was  frequently  seen  to  purchase  groceries  from  the 
defendant,  who  was  the  only  grocer  in  the  ^^llage,  does  not  warrant  the  pre- 
sumption that  he  purchased  his  entire  supply  from  him,  so  as  to  authorize  proof 
of  the  amount  of  groceries  necessary  for  his  family,  or  actually  consumed  by 
them,  durng  the  time  such  purchases  were  being  made. 

3.  The  fact  that  a  merchant,  or  grocer,  employs  no  clerk,  furnishes  no  reason  for 
dispensing  with  the  ordinary  rules  of  evidence  in  proving  his  accounts. 

Error  to  ttie  Circuit  Court  of  Chambers. 
Tried  before  tbe  Hon.  Robert  Dougherty. 

Assumpsit  by  the  defendants  in  error  against__Scott,  to  re- 
cover upon  certain  promissory  notes  made  by  him  to  their 
intestate.     On  the  trial,  Scott  attempted  to  establish  an  in- 
debtedness of  the  intestate  to  him  for  articles  of  provisions, 
liquors,  &c.,  sold  by  him  to  the  intestate  in  his  life  time. 
The  proof  on  this  point,  as  disclosed  by  a  bill  of  exceptions 
taken  at  the  trial,  was,  that  Scott,  about  the  17th  April,  1848, 
commenced  keeping  a  family  grocery,  and  selling  such  arti- 
cles as  sugar,  coffee,  flour,  salt,  cheese,  raisins,  liquors,  spices, 
and  all  other  articles  of  provisions  usually  kept  in  a  family 
grocery  of  the  kind ;    that  he  sold  usually  on  a  credit  of 
twelve  months  to  solvent  purchasers ;  that  the  intestate  re- 
sided in  the  \dllage  in  which  this  grocery  establishment  was 
kept,  but  died  on  22d  February,  1850 ;  that  from  the  first  of 
April,  1848,  until  the  first  of  February,  1850,  the  defendant 
Scott  was  the  only  person  in  the  village  of  whom  such  arti- 
cles could  be  purchased,  except  for  a  portion  of  the  year 
1848,  during  which  time  there  was  another  similar  establish-  • 
ment  in  the  same  village.     It  was  shown  that  during  this 
time  the  intestate  was  seen  to  buy  groceries,  almost  daily  from 
the  defendant  below  at  some  times,  and  at  other  times  not  so 
fi'equently ;  that  he  bought  sugar,  ^alt,  flour,  coffee,  liquors, 
and  many  other  articles  for  family  use,  but  the  witness  who 
proved  this  did  not  know  the  amount  or  value  of  such  arti- 
cles ;  that  the  intestate's  family  then  consisted  of  himself,  his 
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wife,  four  children  and  two  slaves ;  that  he  lived  in  good 
style,  and  frequently  had  company  at  his  house,  and  fre- 
quently gave  parties.  It  was  proved  also  that  Scott  had  no 
clerk,  but  kept  his  own  books,  and  carried  on  in  the  same 
house  the  business  of  retailing  ardent  spirits  by  license ;  that 
the  intestate  drank  a  great  deal,  and  frequently  bought  li- 
quors for  himself  and  to  treat  his  friends  with,  and  would 
sometimes  throw  down  a  dollar  on  such  occasions  and  take 
some  drinks  and  go  off,  saying  he  would  call  and  take  out  the 
balance.  It  is  recited  by  the  bill  of  exceptions,  that  at  this 
stage  of  the  proof,  the  defendant  offered  to  prove,  by  a  wit- 
ness who  lived  very  near  the  intestate,  and  who  was  ac- 
quainted with  the  size  of  his  family  and  mode  of  living,  how 
much  sugar,  coffee,  flour  and  salt,  according  to  the  judgment 
of  the  witness,  it  would  require  to  supply  the  wants  of  the 
intestate  and  his  family  per  month  in  the  latter  part  of  1848 
and  the  year  1849.  This  evidence  the  plaintiffs  moved  to 
reject,  and  the  court  sustained  the  motion. 

The  defendant  then  offered  by  the  witness  aforesaid  to 
prove  how  much  of  the  above  articles  of  provision  the  intes- 
tate and  his  family  consumed  during  the  year  1849,  and  this 
was  rejected  by  the  court  as  illegal.  The  rejection  of  this 
evidence  is  the  matter  assigned  for  error. 

Samuel  F.  Rice,  for  plaintiff  in  error. 

1.  When  it  is  proved  that  the  owner  of  a  family  grocery 
has  furnished  a  person  for  a  definite  period  with  family  gro- 
ceries, and  that  the  owner  of  the  grocery  had  no  clerk  during 
the  time,  and  that  the  family  of  the  person  so  furnished  with 
such  family  groceries  consisted  of  himself,  his  wife,  his  four 
children  and  two  slaves,  &c.,  &c.,  &c.,  and  when  there  is  no 
direct  or  positive  proof  of  the  quanUty  of  the  articles  so 
bought  from  such  grocery,  the  law  will  permit  a  witness  who 
lived  very  near  to  the  purchaser  of  such  articles  during  the 
period  whilst  the  purchaser  was  getting  the  articles,  and  who 
knew  his  mode  of  living^  and  the  size  of  his  family,  to  state  to 
the  jury  how  much  of  such  articles,  according  to  the  judg- 
ment of  the  witness,  it  would  require  to  supply  the  wants  of 
such  purchaser  and  his  family  per  month. 

And  the  law  will  also  permit  such  witness  to  state  to  the 
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jury  how  much  sugar,  coffee,  salt  and  flour,  according  to  his 
judgment,  such  purchaser  consumed  for  the  use  of  his  family 
in  the  year  1849,  especially  after  it  had  been  proved,  in  addi- 
tion to  the  above  facts,  that  there  was  no  other  family  gro- 
cery in  the  town  where  all  the  parties  resided  in  the  year 
1849,  and  that  the  purchaser  was  seen  by  witnesses  buying 
groceries  at  this  only  grocery  almost  daily,  &c.,  and  that  the 
purchaser  himself  is  dead. 

If  such  evidence  is  rejected,  how  can  a  grocer,  who  has  no 
clerk,  and  sells  on  credit,  ever  prove  his  account  after  his  cus- 
tomer dies?  Such  a  case  does  not  admit  of  higher  or  better 
evidence  or  more  satisfactory  proof,  than  was  offered  and  re- 
jected in  the  present  suit.  Eembert  et  al.  v.  Brown,  14  Ala. 
Rep.  365,  and  cases  there  cited  ;  Chenault  v.  Walker,  14  Ala. 
Rep.  151 ;  Com.  v.  Thompson,  3  Dana,  301. 

No  counsel  for  the  defendants. 

CHILTON,  J. — The  court  properly  rejected  the  evidence 
offered.  If  admissible  in  any  aspect,  it  could  only  have  been 
received  upon  the  hypothesis  that  all  the  articles  which  were 
consumed  by  the  intestate  and  his  family,  or  which  were  re- 
quired to  supply  the  family,  were  purchased  of  Scott,  during 
the  period  when  the  intestate  was  in  the  habit  of  making  pur- 
chases. The  proof  which  was  rejected,  depending  for  its 
legality  upon  this  preliminary  fact,  it  was  for  the  court  to  de- 
termine whether  the  fact  upon  which  it  depended  was  estab- 
lished. "It  is  the  province  of  the  presiding  judge,"  says 
Greenleaf,  "to  determine  all  questions  on  the  admissibility 
of  evidence  to  the  jury,  as  well  as  to  instruct  them  in  the  rules 
of  law  by  which  it  is  to  be  weighed.  Whether  there  is  any 
evidence  or  not,  is  a  question  for  the  judge,  but  whether  it  is 
suf&cient,  is  a  question  for  the  jury.  And  if  the  decision  of 
the  question  of  admissibility  depends  on  the  decision  of  other 
questions  of  fact,  these  preliminary  questions  of  fact  are  first 
to  be  tried  by  the  judge,  though  he  may,  if  he  chooses,  take 
the  opinion  of  the  jury  upon  them."     1  Greenl.  Ev.  §  49. 

It  is  not  sufiicient  that  there  may  be  some  evidence  tending 
to  prove  the  preliminary  fact ;  it  must  be  established  to  the 
satisfaction  of  the  court  by  competent  proof.  In  the  case  be- 
fore us  it  was  not  proved ;  and  the  court  would  be  wholly 
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unwarranted  in  concluding,  that  because  the  intestate  made 
frequent  purchases,  he  bought  of  the  defendant  his  entire  sup- 
ply. Such  a  conclusion  would  be  an  obvious  n(m  sequitur. 
Yet  it  is  upon  this  assumption  that  the  proof  offered  would 
depend  for  all  its  force ;  since,  if  the  intestate's  estate  is  not 
to  be  charged  with  all  the  provisions  and  liquors  that  the 
family  consumed,  or  which  were  required  for  consumption, 
the  amount  of  the  indebtedness,  as  deducible  from  the  quan- 
tity and  value  of  the  articles  furnished,  is  left  as  uncertain  as 
before  the  proof  was  int'*oduced. 

The  fact  that  the  defendant  below  kept  no  clerk,  cannot  af- 
fect the  admissibility  of  this  evidence.  To  decide  that  it  is  ad- 
missible on  this  ground,  would  be  to  hold  out  a  premium  for 
persons  to  dispense  with  the  ordinary  means  of  proof;  for,  if 
this  proof  under  the  circumstances  in  this  case  be  legitimate,  it 
might  often  turn  out  that  the  shopkeeper  would  recover  for 
articles  which  others  have  furnished,  or  recover,  not  for  arti- 
cles actually  purchased,  but  for  what  the  party  ought  to  have 
procured  had  he  properly  provided  for  his  family.  A  rule 
which  would  lead  to  such  consequences  could  not  be  tolerated. 

The  cases  cited  do  not  sustain  the  proposition  contended 
for  by  the  counsel,  but  are  altogether  consistent  with  the  views 
we  have  above  expressed,  which  we  think  are  supported  by 
several  decisions  of  this  court. 

In  Grant  v.  Cole  &  Co.  8  Ala.  519,  it  is  said,  "  there  can  be 
no  doubt  that  a  merchant's  account,  like  any  other  fact,  may  be 
established  by  circumstantial  evidence,  but  these  circumstances 
must  not  be  remote  or  far-fetched,  but  such  as  afford  a  reason- 
able presumption  of  the  fact  attempted  to  be  deduced  from 
them."  In  that  case  it  was  held,  that  proof  that  the  plaintiffs 
and  their  clerks  kept  correct  books,  and  charged  promptly 
all  articles  purchased  at  the  store,  did  not  warrant  the  infer- 
ence that  the  particular  account  was  correct,  and  that  such  a 
presumption  from  the  fact  was  a  mere  conjecture.  The  same 
was  said  as  applicable  to  proof  "  that  the  goods  charged  were 
suitable  to  the  wants  of  the  family  of  the  defendant,  and  that 
he  traded  considerably  with  .the  plaintiffs,  and  was  frequently 
at  their  store."  See  also  to  the  same  point.  Hale  et  al  v. 
Brown,  11  Ala.  Rep.  87,  95;  Barker  v.  Sample,  6  ib.  255. 

It  sometimes  happens,  that  from  considerations  of  public 
19 
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convenience  and  necessity,  the  rules  of  evidence  as  to  the  ad- 
missibility of  proof  are  relaxed  when  applied  to  a  particular 
class  of  cases,  which,  from  their  peculiar  circumstances,  are 
regarded  as  constituting  exceptions  to  the  general  rule  ;  but 
the  case  before  us  falls  within  none  of  these  exceptions. 
Let  the  judgment  be  afl&rmed. 


HINSON   vs.  WALL. 


1.  A  mere  memorandum  of  the  clerk  stating  the  amount  of  damages  assessed  by 
the  jury,  with  the  words,  "  theu  judgment  for"  the  sum  so  found,  added,  doefe 
not  constitute  a  judgment  on  which  an  action  of  debt  can  be  maintained,  al- 
though the  clerk  certifies,  in  proper  form,  that  it  is  "a  true  and  perfect  tran- 
script and  exemplification  of  the  record." 

2.  The  proceedings  of  the  courts  of  the  several  States  composing  the  United 
States,  will  be  presumed  to  be  goTorned  by  the  common  law,  until  the  con- 
trary is  shown. 

Error  to  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  E.  Pickens. 

Wall  brought  debt  against  Hinson,  on  the  record  of  Ansoii 
Circuit  Court  in  the  State  of  North  Carolina,  to  which  Hin- 
son pleaded  nul  tiel  record,  and  other  pleas. 

On  the  trial  in  the  court  below,  the  plaintiif  oifered  in  evi- 
dence a  record  duly  certified,  in  which  the  judgment  entry 
in  the  Circuit  Court  of  Anson  county,  in  North  Carolina,  is  in 
these  words :  "  The  following  jury  was  sworn  and  empannel- 
led  (here  follow  twelve  names,)  who  find  all  the  issues  in  fa- 
vor of  the  plaintifi",  and  assess  his  damage  to  five  hundred 
and  eighty-five  dollars ;  then  judgment  at  September  term, 
1844,  $585  ;  the  costs  arising  in  this  suit,  due  to  the  county, 
to  witnesses,  and  ofiicers  of  court,  is  $134  92."  The  clerk  of 
that  court  certifies  that  the  record  in  which  this  entry  ap- 
pears, is  "a  true  and  perfect  transcript  and  exemplification 
of  the  record,"  &c.  The  judge's  certificate,  conforming  to  the 
requisition  of  the  act  of  Congress,  is  also  attached. 

To  the  reading  of  this  record  as  evidence  of  a  judgment 
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against  him,  the  defendant,  by  his  counsel,  objected,  but  his 
objection  was  overruled,  and  he  excepted. 

The  defendant  requested  the  court  to  instruct  the  jury,  that 
the  judgment  entry  contained  in  the  record,  with  the  certifi- 
cates, (which  were  admitted  to  be  regular,)  was  not  sufficient 
of  themselves  to  authorize  a  recovery  in  this  case ;  which 
the  court  refused,  and  instructed  the  jury  that  the  record  and 
judgment  entry,  with  the  certificates,  were  sufficient  to  au- 
thorize a  recovery,  without  further  proof.  To  the  refusal  of 
the  court  to  charge  as  requested,  and  to  the  charge  given,  the 
defendant  excepted,  and  the  case  is  brought  here  for  revision 
on  writ  of  error. 

Elmore  and  Bolling,  for  plaintiff  in  error: 

The  court  erred  both  in  admitting  the  record  as  evidence, 
and  instructing  the  jury  that  the  record  and  judgment  entry 
and  agreement  were  sufficient  to  authorize  a  recovery  with- 
out further  proof.  Tombecbee  Bank  v.  Strong's  Exr.  1  S.  & 
P.  187 ;  same  Bk.  v.  Godbold,  3  Stewart,  240. 

The  pleadings  of  plain tift*  below  allege  there  was  a  judg- 
ment in  North  Carolina  for  $719  yVo-  The  defendant  be- 
low alleged  by  plea  that  there  was  no  such  record.  If  this 
court  should  be  of  opinion  that  the  judgment  entry  is  suffi- 
cient as  to  the  amount  found  by  the  jury,  there  is  certainly 
no  judgment  for  the  cost,  and  the  jury  only  certify  $585 ;  and 
unless  there  is  a  j  udgment  for  the  cost,  the  court  instructed 
the  jury  erroneously,  and  also  erred  in  admitting  the  record 
as  evidence.  If  the  record  was  offered  as  evidence  only  of  a 
judgment  for  $585,  the  plaintiff'  should  have  disclosed  that  to 
be  the  purpose  for  which  he  offered  it.  Kenan  v.  Holloway, 
16  Ala.  Rep.  61.  If  the  record  was  evidence,  the  charge  of 
the  court  was  too  broad.  Under  the  pleadings,  the  special 
instructions,  if  any  was  necessary,  should  have  been  asked 
by  plaintiff  below. 

Included  in  the  judgment,  if  there  is  any,  is  the  clerk's 
charge  for  the  transcript  and  his  seal,  and  called  by  him  costs. 
There  is  no  judgment,  but  only  a  memorandum  of  the  clerk. 

Geo,  W.  Stone,  for  defendant  in  error: 

1.  The  judgment  entry  is  sufficient.    It  contains  the  par- 
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ties  litigant,   the  verdict,  and  the  amount  of  the  judgment 
These  are  the  only  facts  which  the  judgment  need  show, 

2.  Each  State  has  the  right  to  determine  its  own  forms  of 
pleadings  and  judgments.  If  the  record  shows  who  were  the 
parties,  that  a  verdict  was  rendered,  and  the  amount  of  the 
judgment,  and  the  certificate  conforms  to  the  act  of  Congress, 
our  courts  are  bound  to  accord  to  it  absolute  verity.  Crawford 
V.  Simonton,  7  Porter,  110 ;  McRae  v.  Stokes,  3  Ala.  401 ; 
White  V.  Strother,  11  ib.  720.  The  act  of  Congress  makes 
the  certificates  supply  the  place  of  evidence,  and  they  prove 
the  proceedings  to  be  in  due  form,  and  that  the  court  had 
jurisdiction.  Several  of  the  decisions  cited  below  hold,  that 
this  court  will  ex  officio  take  notice  of  the  laws  and  forms  of 
judicial  proceedings  in  other  States.  Could  not  a  recovery 
be  had  upon  the  record  of  a  judgment  from  Louisiana,  or 
New  York,  or  any  other  State  where  the  common  law  has 
been  abolished  or  changed,  without  any  other  proof  than  that 
afforded  by  the  certificates.  Could  not  a  recovery  be  had 
upon  a  judgment  recovered  in  a  statutory  action ;  as  in  our 
trials  of  the  right  of  property  ;  or  summary  proceedings  against 
officers?  5  Litt.  350;  4  Cowen's  R.  296 ;  1  Johns.  Cases,  238; 
9  Cranch,  122  ;  7  ib.  48 ;  13  Serg.  &  R.  362. 

3.  The  exceptions  raise  only  the  plain tifi"  's  right  to  recover. 
No  point  is  made  by  the  record  as  to  the  amount  of  the  re- 
covery to  which  he  is  entitled.  Nor  is  any  discrimination 
made  between  the  different  items  which  constitute  his  de- 
mand. 

LIGON,  J. — The  court  below  erred  in  allowing  the  record 
to  go  to  the  jury,  as  evidence  of  a  judgment  for  the  sum 
claimed  in  the  declaration,  against  the  objection  of  the  de- 
fendant. The  plea  was  mil  tiel  record.,  and  the  paper  offered, 
although  regularly  certified,  contains  no  judgment  against  the 
defendant  in  the  suit  in  North  Carolina.  That  which  pur- 
ports to  be  a  judgment,  is,  at  most,  but  a  memorandum  of 
the  clerk,  and  not  the  solemn  act  of  the  court,  which  finally 
declared  and  adjudged  the  rights  of  the  parties  in  the  suit  to 
which  it  pertains.  Tombecbee  Bank  v.  Godbold,  3  Stew.  240. 

It  is  insisted,  however,  that  this  may  be  the  form  in  which 
judgments  are  regularly  entered  in  the  courts  of  North  Caro- 
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HtU^  aad  if  such  entry  would  be  effectual  there  as  a  judgment, 
the  same  force  and  effect  should  be  allowed  to  it  in  this  State. 
We  are  not  inclined  to  deny  the  proposition,  that  a  judg- 
ment, good  in  a  sister  State,  would  be  good  here ;  but,  until 
the  contrary  appears,  we  must  hold  that  the  common  law 
prevails  in  North  Carolina,  and  thus  holding,  we  cannot  do 
otherwise  than  conclude  that,  the  entry  recited  in  the  exem- 
plification, offered  in  evidence  in  this  case  in  the  court  below, 
is  not  a  judgment  of  the  court. 

If  the  memorandum  in  the  record  is,  in  fact,  regsirded  ae 
a  good  judgment  entry  in  the  State  of  North  Carolina,  it 
might  be  so  averred  in  the  declaration,  and  the  laws  or  prac- 
tica  of  that  State  would  be  evidence,  when  rightly  presented, 
to  establish  it. 

The  court  not  only  erred  in  allowing  the  record  to  go  to 
the  jury,  but  also  in  refusing  the  charge  asked,  and  giving 
the  one  excepted  to. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


LEE  vs.  HOUSTON,  Admr. 

1.  The  Circuit  Courts  have  authority,  under  the  statute  of  1824,  (Clay's  Digest 
822,  §  55,)  to  amend  a  judgment  at  any  time  within  three  years  after  its  ren- 
dition, by  the  correction  of  any  clerical  error  or  mistake,  where  there  is  suffi- 
cient matter  apparent  on  the  record  to  amend  by. 

2.  A  remittitur  of  the  damages  recovered  in  an  action  of  assumpsit  having  been 
entered  by  mistake,  the  judgment  was  set  aside  at  the  next  term  of  the  court, 
on  the  motion  of  the  plaintiff,  and  plaintiff  then  dismissed  his  suit ;  and  at  a 
subsequent  term,  the  latter  judgment  was  amended  nunc  pro  tune,  so  as  shoir 
that  the  defendant  had  appeared  and  consented  to  the  vacating  of  the  first 
judgment.    Held, 

That  the  appeai-ance  and  consent  of  the  defendant  to  the  vacation  of  the  judg- 
ment must  be  considered  as  a  waiver  of  the  proof  required  by  the  statute, 
or  as  a  judicial  admission  of  the  facts  necessary  to  authorize  the  court  to  set 
aside  the  judgment 

Error  to  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  George  Goldthwaite. 

In  this  case  a  judgment  was  rendered  in  favor  of  the  de- 
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fendant  in  error  against  the  plaintiff  in  error,  at  the  Fall 
Term,  1848,  of  the  Circuit  Court,  for  five  hundred  dollars 
damages,  with  a  remittitur  of  the  damages.  At  the  Spring 
Term,  1849,  a  motion  was  made  by  the  plaintiff  in  the  judg- 
ment to  set  it  aside,  on  the  ground  that  a  remittitur  of  the 
damages  had  been  entered  through  mistake,  or  misapprehen- 
sion, when  in  fact  no  part  thereof  had  been  paid  or  satisfied. 
On  this  motion  the  judgment  rendered  at  the  Fall  Term, 
1848,  was  vacated,  and  the  plaintiff  then  dismissed  his  suit. 
At  the  Fall  Term,  1851,  the  judgment 'rendered  at  the 
Spring  Term,  1849,  was  amended  nunc  pro  tunc,  so  as  to 
show  that  the  defendant  had  appeared  and  consented  to  the 
vacating  of  the  first  judgment. 

R  H.  Smith,  for  plaintiff  in  error. 

The  Circuit  Court  had  no  jurisdiction  to  make  the  order  re- 
voking the  judgment  of  the  previous  term ;  nor  the  one  nunc 
pro  tunc. 

Its  powers  do  not,  at  common  law,  extend  to  amending 
judgments  after  the  term  at  which  they  are  rendered,  Arm- 
strong V.  Robertson  &  Barnwell,  2  Ala.  168-9 ;  nor  can  the 
Circuit  Court,  by  statutory  power,  do  more  than  to  amend  its 
process  and  pleadings  before  final  judgment,  or  after  judg- 
ment do  more  than  amend  any  clerical  error,  when  there  is 
sufficient  matter  apparent  on  the  record  to  amend  by.  Same 
authority,  page  169-70. 

The  judgment  setting  aside  that  of  the  previous  term,  and 
assigned  as  error,  was  not  for  a  clerical  error,  nor  was  there 
any  thing  to  amend  by.  It  was  an  act  in  reference  to  a  sub- 
ject matter  of  which  the  court  had  no  jurisdiction.  K  it  was 
unauthorized,  the  judgment  nwnc  pro  tunc  cannot  aid  it,  for 
consent  cannot  give  jurisdiction.  State  of  Rhode  Island  v. 
Massachusetts,  12  Peters  719,  20;  Grignoni  v,  Aston,  2  How. 
U.  S.  Rep.  319 ;  Wyatt  v.  Judge,  7  Port.  37,  38 ;  Cullum 
V.  Casey  &  Co.,  1  Ala.  351 ;  1  Scam.  249 ;  2  Porter  345. 

Even  conceding,  for  argument,  that  consent  could  give  ju- 
risdiction, it  was  only  a  consent  to  do  what  the  motion  asked, 
to-wit :  to  set  aside  the  remitter  of  damages,  and  not  to  set 
aside  the  judgment  and  dismiss  the  case,  and  the  court  erred  in 
going  beyond  the  motion  in  its  judgment. 
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Williams  &  Bliss,  contra: 

1.  The  court  having  jurisdiction  of  the  subject  matter,  or 
of  such  proceedings  by  provision  of  statute,  the  appearance  of 
the  parties  in  court  gave  jurisdiction  of  them  also,  and  the 
parties  having  then  consented,  it  cures  all  defects.  See 
Clay's  Digest  288,  §§  2,  38,  13,  4;  14  Ala.  Rep.  293  ;  9  Ala. 
Rep.  399. 

2.  The  party  consented  that  just  such  judgment  should  be 
entered  as  was  entered. 

GOLDTHWAITE,  J.— Conceding  that,  by  the  common 
law,  courts  did  not  possess  the  power  of  amending  judgments, 
at  any  term  after  their  rendition,  there  can  be  no  doubt  that 
under  the  act  of  1824,  Clay's  Dig.  322,  §  55,  the  Circuit  Court 
has  the  authority  to  amend  a  judgment,  at  any  time  within 
three  years  after  its  rendition,  by  the  correction  of  any  clerical 
error  or  mistake  of  the  clerk,  where  there  is  sufficient  matter 
apparent  on  the  record  to  amend  by.  This,  we  understand, 
to  be  conceded,  but  it  is  insisted  that  the  record  discloses  that 
the  action  of  the  court  below,  in  setting  aside  the  judgment, 
was  not  predicated  on  any  mistake  or  clerical  error,  and  that 
there  was  nothing  apparent  on  the  face  of  the  record  to 
amend  by ;  that  the  act  of  the  court  was  therefore  in  refer- 
ence to  a  subject  matter,  of  which  it  had  no  jurisdiction.  We 
think  the  fallacy  of  this  argument  consists,  in  confounding  the 
subject  matter  of  jurisdiction  with  the  evidence  which  may 
be  required  to  support  it ;  the  statute  confers  upon  courts  the 
power  to  amend  judgments  after  the  term  at  which  they  are 
rendered,  and  this  is  jurisdiction;  the  same  statute  restricts 
the  exercise  of  this  power  to  cases  in  which  the  evidence 
shows  a  clerical  error,  or  mistake  of  the  clerk,  and  sufficient 
matter  upon  the  record  to  a  iiend  by. 

The  question  as  to  jurisdiction  being  settled,  there  is  but 
little  difficulty  in  the  case.  In  King's,  Admr.  v.  Armstrong,  14 
Ala.  293,  it  was  held,  that  although  a  summary  proceeding 
against  a  sheriff  for  a  default,  in  failing  to  make  the  money  on 
an  execution,  did  not  survive  against  an  administrator,  yet  it 
was  competent  for  him  to  appear,  and  make  himself  a  party 
by  consent,  and  that  in  such  case,  the  court  having  jurisdic- 
tion of  the  subject  matter  and  the  person,  the  parties  could 
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waive  any  objection  of  form  or  substance,  either  to  the  man- 
ner in  which  the  defendant  was  brought  into  court,  or  in 
which  the  cause  of  action  or  defence  was  developed.  So  in 
the  case  under  consideration,  the  jurisdiction  of  the  subject 
matter,  if  not  conferred  by  the  common  law,  was  given  by 
the  statute  before  referred  to ;  by  the  appearance  of  the  par- 
ties the  court  obtained  jurisdiction  of  the  person,  and  thus 
having  complete  jurisdiction,  the  consent  of  the  plaintiff  in 
error  to  the  vacation  of  the  judgment,  must  be  considered  as 
a  waiver  of  the  proof  required  by  the  statute,  or  as  a  judicial 
admission  of  the  facts  necessary  to  authorize  the  court  to  set 
aside  the  judgment. 

After  the  judgment  was  set  aside,  it  is  clear  that  the  plain- 
tiff below  could  dismiss  his  case. 

The  judgment  must  be  afl&rmed. 


NORRIS,  STODDEE  &  Co.  vs.  COTTRELL  et  al. 

1.  In  assumpsit  on  a  promissoiy  note,  a  judgment  by  de£ault  having  been  ren- 
dered, the  clerk  of  the  court  made  a  mistake  in  computing  the  interest  due  on 
the  note,  and  judgment  was  entered  for  less  than  the  amount  really  due.  The 
defendant  took  the  case  to  the  Supreme  Court,  by  writ  of  error,  at  the  t€rm 
next  ensuing,  but  neglected  to  file  the  transcript,  and  the  judgment  was  affirm- 
ed on  certificate.  Held, 
That  the  plaintiff  in  the  original  judgment  is  entitled  to  go  into  equity  to 
have  the  mistake  corrected.     (Dargan,  C.  J.  and  Chilton,  J.  dissenting.) 

Ebror  to  the  Chancery  Court  of  Lowndes. 
Tried  before  the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  the  plaintiffs  in  error  against  the  de- 
fendante  in  error,  and  sets  out  the  following  state  of  facts.  A 
judgment  by  default,  in  assumpsit  on  a  promissory  note,  was 
rendered  at  the  Spring  Term,  1845,  of  the  Lowndes  Circuit 
Court,  in  favor  of  the  complainants  against  the  defendants  in 
error.  The  clerk  of  the  court,  at  the  time  of  entering  up  the 
judgment,  made  a  mistake  in  the  computation  of  interest,  and 
entered  up  judgment  for  less  than  the  amount  really  due. 
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The  defendants  sued  out  a  writ  of  error  upon  this  judgment, 
and  superseded  the  execution  by  giving  bond ;  but  having 
neglected  to  file  the  transcript,  the  judgment  of  the  court  be- 
low was  affirmed  on  certificate,  at  the  next  ensuing  term  of 
the  Supreme  Court,  and  before  the  mistake  was  discovered. 
At  the  Fall  Term,  1847,  of  the  Circuit  Court  of  Lowndes,  the 
mistake  having  been  discovered,  a  motion  was  made  in  that 
court  to  correct  the  mistake  and  amend  the  judgment,  which 
was  granted,  and  the  judgment  was  amended  accordingly. 
This  j  udgment  was  subsequently  reversed  by  the  Supreme 
Court,  upon  the  ground  that  the  judgment  of  the  Circuit 
Court  was  merged  in  the  subsequent  judgment  of  affirmance 
in  the  Supreme  Court,  and  that  the  Circuit  Court  no  longer 
had  the  power  to  amend  it.  After  this,  a  petition  was  filed 
in  the  Supreme  Court  to  have  the  mistake  there  corrected, 
which  was  denied,  on  the  ground  that  there  was  nothing  in 
this  court  to  amend  by.  The  bill  further  alleges,  that  com- 
plainants had  often  requested  defendants  to  correct  the  mis- 
take, and  that  they  refused  to  do  so. 

The  answer  of  Cottrell  admits  all  the  material  allegations 
of  the  bill,  but  alleges  that  he  was  only  a  surety  on  the  note 
on  which  judgment  was  rendered,  and  that  his  principal  and 
co-surety  were  both  insolvent.  He  insists  that  the  mistake 
was  the  result  of  the  complainants'  own  negligence,  that  their 
remedy  was  complete  at  law,  and  that,  having  lost  their  re- 
medy at  law  by  their  own  neglect,  they  could  not  be  relieved 
in  equity. 

The  chancellor  dismissed  the  bill  for  want  of  equity,  and 
his  decree  is  now  assigned  for  error. 

Lapsley  &  HuNTEB,  for  plaintiffs  in  error : 
1*  A  record  is  nothing  more  than  a  written  memorial  of 
the  contract  of  the  parties,  or  the  action  of  the  court  upon  it, 
made  by  a  public  officer  authorized  by  law  to  perform  that 
function,  and,  like  any  other  memorial  or  written  evidence, 
may  be  amended  in  matters  of  mistake  by  a  Court  of  Chan- 
cery. Bouv.  Law  Die.  Title  Record  ;  Story's  Equity,  §§  160, 
166 ;  Jeremy's  Eq.  Juris.  Book  3,  Chap.  4,  §  5  ;  Comyn's  Di- 
gest, Title  "  Chancery,  3  W  ;"  Burnesley  v.  Powell,  1  Vesey, 
Sr.  289. 
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2.  This  is  an  ancient  and  original  ground  of  equity  juris- 
diction, which  is  not  taken  away  by  the  statutory  jurisdiction 
conferred  uj)on  the  courts  of  law.  Tindall  v.  Childress  &  May, 
2  Stew.  &  P.  250 ;  Crawford  v.  Childress,  1  Ala.  482. 

3.  But  in  this  case  there  was  no  remedy  at  law,  either  by 
a  judgment  nunc  pj-o  twnc,  or  by  an  independent  action.  Ste- 
phens V.  ISTorris,  Stodder  &  Co.  15  Ala.  79 ;  Oliver  v.  Holt, 
11  Ala.  574. 

4.  As  to  the  question  of  diligence ;  in  the  first  place,  that 
question  does  not  arise.  The  bill  is  to  correct  the  Supreme 
Court  entry,  which  was  made  wrong  in  consequence  of  the 
erroneous  certificate  of  the  clerk  below,  which  followed  the 
erroneous  judgment  entry;  and  in  the  second  place,  the  com- 
plainants have  not  been  guilty  of  any  negligence.  The  stat- 
ute makes  it  the  sworn  duty  of  the  clerk  to  compute  the  in- 
terest in  such  cases,  and  suitors  cannot  be  held  responsible  for 
his  mistakes. 

I.  B,  Stone,  contort,  : 

1.  The  party  had  his  remedy  at  law,  and  lost  it  by  his  own 
negligence  and  inattention.  The  general  rule  is,  that  if  a 
party  becomes  remediless  at  law  by  his  own  negligence  and 
inattention,  equity  will  leave  him  to  bear  the  consequences. 
1  Story's  Eq.  §  146 ;  4  John.  Ch.  E.  566 ;  5  Porter,  547,  and 
cases  there  cited. 

2.  It  was  the  duty  of  the  plaintiffs  in  error  to  have  looked 
over  the  judgment  entry,  and  to  have  seen  that  the  judgment 
was  rendered  up  for  the  proper  amount.  Having  failed  to  do 
so,  they  cannot  be  relieved  in  a  court  of  equity.  McGrew  v. 
The  Tombeckbee  Bank,  5  Porter,  547;  13  Ala.  Rep.  540; 
Drew  V.  Hayne,  8  Ala.  Rep.  438. 

3.  Equity  will  not  interfere  unless  all  the  parties  concerned 
can  be  placed  in  statu  quo.  The  record  shows  that  the  princi- 
pal is  now  insolvent,  the  co-surety  is  dead,  his  estate  insol- 
vent and  finally  settled.  If  the  court  should  undertake  to 
correct  the  mistake  at  this  late  period,  manifest  injustice  would 
be  done  to  innocent  persons. 

PHELAN,  J. — The  mistake  which  occurred  in  the  calcu- 
tion  of  the  interest  was  clearly  a  mistake  of  the  clerk.  The 
statute  devolves  upon  him  expressly  the  duty  of  calculating 
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the  interast,  when  a  judgment  by  default  is  rendered  on  a 
note,  bill,  or  other  writing  ascertaining  the  plaintiff's  demand. 
Clay's  Dig.  325,  §  70. 

The  right  to  correct  such  a  mistake  as  this,  by  motion  to 
amend  in  the  same  court  in  which  it  occurs,  at  any  time  with- 
in three  years  from  its  occurrence,  is  conferred  by  statute  upon 
the  party  affected  by  it.     Clay's  Dig.  322,  §  55. 

The  original  judgment  in  this  case  was  removed  by  defend- 
ant, by  writ  of  error,  to  the  Supreme  Court,  at  the  term  next 
succeeding  that  of  the  court  below  at  which  it  was  rendered. 
The  plaintiff"  in  error  in  that  case  neglected  to  file  the  trans- 
cript, and  the  judgment  below  was  afiirm.cd  on  certificate.  In 
this  way  the  judgment  below  was  merged  in  the  judgment  of 
this  court,  and  no  effectual  motion  to  amend  under  the  stat- 
ute could  be  made  anywhere ;  not  in  the  court  below,  for  it 
no  longer  had  jurisdiction  of  the  case,  Wiswall  v.  Munroe,  4 
Ala.  19 ;  and  not  in  this  court,  for  there  was  nothing  in  the 
record  to  amend  by.  Stephens  et  al.  v.  Norris,  Stodder  & 
Co.  15  Ala. 

To  hold  that  the  mistake  of  the  clerk,  in  which  this  state  of 
affairs  originated,  or  the  act  of  the  defendant  in  error  in  suing 
out  his  writ  of  error  on  that  judgment,  should,  either  sepa- 
rately or  taken  together,  have  the  effect  to  deprive  the  plain- 
tiff of  the  remedy  given  him  by  statute,  to  amend  by  motion 
within  three  years,  and  leave  him  without  any  other  reme- 
dy, on  the  ground  that  this  had  been  lost  by  his  laches,  is  not 
consistent  with  sound  reason  or  justice.  He  was  not  respon- 
sible for  the  act  of  the  one,  and  could  in  no  wLse  control  that 
of  the  other,  and  upon  well  settled  principles,  he  cannot  be 
prejudiced  by  either  or  both. 

The  cases  of  McGrew  v.  The  Tombeckbee  Bank,  5  Porter, 
547,  13  Ala.  540,  and  Drew  v.  Hayne,  8  Ala.  438,  to  which 
we  have  been  cited  by  the  counsel  for  defendant  in  error,  are, 
as  we  conceive,  entirely  distinguishable  from  the  case  at  bar, 
in  the  fact  that  here  we  find  no  neglect  properly  imputable  to 
the  plaintiflfe  in  error,  for  the  mistake  in  the  calculation  of  the 
interest  in  the  Circuit  Court.  The  statute  allowed  him  three 
years  to  find  out  and  correct  this  by  motion.  But  if  the  law 
allows  him  to  repose  on  the  calculation  of  the  clerk  at  all,  it 
will  not  hold  him  to  the  duty  of  detecting  the  mistake  by  the 
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inspection  of  the  certificate,  which  is  issued  to  him  when  the 
case  is  taken  to  the  Supreme  Court  by  the  defendant ;  for  that 
contains  only  the  amount  of  the  judgment  below,  without 
showing  what  is  principal  and  what  is  interest,  and  in  this  the 
clerk  would  necessarily  embod v  his  own  mistake,  A^thout  any 
of  the  means  for  its  detection  which  existed  in  the  record  that 
the  plaintiff  in  error  declines  to  bring  up.  See  the  case  of 
Mechanics'  Bank  of  New  York  v.  Minthorne,  19  Johnson,  244. 

Under  such  circumstances,  the  case  was  a  clear  one  for  the 
exercise  of  the  old  and  acknowledged  jurisdiction  of  a  court 
of  equity  to  correct  mistakes,  and  the  court  below  erred  in 
dismissing  the  bill. 

The  decree  of  the  court  below  dismissing  the  bill  is  re- 
versed, and  the  cause  remanded. 

CHILTON,  J. — This  bill,  in  my  opinion,  was  properly 
dismissed.  The  ground  of  equity  asserted  by  it  is,  that  the 
clerk  in  computing  the  amount  of  the  note  made  a  mistake, 
computing  it  at  too  small  a  sum,  and  that  the  judge  entered 
up  judgment  for  the  sum  thus  ascertained.  If  chancery  has 
jurisdiction  to  correct  this  alleged  mistake,  it  seems  to  me 
there  would  be  no  stopping  point  for  such  a  jurisdiction.  If 
the  mistake  of  the  clerk  is  a  ground  of  equity,  the  mistake 
of  the  jury  or  of  the  judge,  by  parity  of  reasoning,  is  equally 
so.  The  party  is  as  much  bound  to  be  present  and  superin- 
tend, either  by  himself  or  his  counsel,  the  calculation  of  the 
clerk  and  entry  of  the  judgment  for  the  proper  amount,  as 
he  is  to  attend  to  the  verdict  of  the  jury  and  the  judgment 
thereon  rendered.  In  either  case,  if  an  error  is  committed, 
he  has  his  remedy :  in  the  first,  by  moving  to  correct  the 
judgment ;  in  the  second,  by  asking  for  a  new  trial.  If,  how- 
ever, he  waits  until  either  remedy  at  law  is  taken  away,  he 
has  no  right  to  come  into  chancery.  It  was  his  duty  to  have 
been  in  court,  and  protect  his  interest;  and  failing  to  do  this, 
it  ia  impossible,  it  seems  to  me,  to  say  that  he  has  been  guilty 
of  no  laches. 

It  is  said,  it  was  the  duty  of  the  clerk  to  make  a  correct 
calculation,  and  if  he  fail  to  do  so,  the  party  who  had  a  right 
to  repose  on  his  act  should  not  be  prejudiced.  The  same  may 
be  said  of  the  act  of  the  jury  or  of  the  judge,  and  upon  the 
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same  principle,  if  either  commit  an  error,  or  mistake,  the  party 
may  come  into  equity  for  relief.  But  the  constant  rule  of 
decision  has  been,  to  deny  relief  in  the  nature  of  a  new  trial 
at  law.  The  party  should  have  sought  the  new  trial  in  the 
law  court,  and  having  allowed  the  court  to  pass  without  doing 
so,  he  is  remediless. 

The  Chief  Justice  concurs  with  me  in  this  opinion. 


MARTIN  vs.  BLACK'S  Ex'rs. 

1.  A  promise  in  writing  to  pay  the  debt  of  another,  in  consideration  of  forbear- 
ance to  sue,  is  fouu(Ied  on  sufBcicnt  consideration,  and  is  valid  in  law. 

2.  But  if  the  creditor  has  not  the  legal  right  to  sue  at  any  time  during  which  he 
prf)mi8e8  to  forbear  suit,  the  promise  to  pay  in  consideration  of  such  forbear- 
ance IS  without  consideration,  and  consequently  voi<l. 

3.  Letters  of  administration  on  the  estate  of  a  deceased  debtor  having  be«D 
granted  on  the  1st  October,  1847,  the  defendant,  who  was  his  mother,  prom- 
ised the  creditor,  that  if  he  would  not  proceed  to  subject  the  property  of  the 
estate  to  the  payment  of  his  debt  "until  the  crop  of  cotton  made  in  the  year 
1 847  on  the  plantation  of  the  deceased  was  sold,  which  probably  would  be 
durinff  the  ensiting  Spring,"  she  would  pay  the  debt  The  creditor  forbore 
to  institute  suit  against  the  estate,  and  afterwards  brought  assumpsit  against 
the  defendant,  on  her  written  promise.     Held, 

That  the  promise  was  founded  on  sufBcient  consideration. 

4.  A  promise  to  pay  the  debt  of  another,  which  is  not  reduced  to  writing,  and  is 
not  beneficial  to  the  promisor,  is  within  the  statute  of  frauds,  and  void. 

5.  A  promise  to  pay  out  of  the  assets  of  the  estate  of  the  deceased  debtor  wiD 
not  bind  the  administrator  personally. 

Error  to  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  E.  Pickens. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff, 
to  recover  the  amount  of  a  note  given  to  the  plaintiff  by 
William  W.  Black,  for  sixty-seven  dollars  and  thirty-three 
cents,  which  the  plaintiff  alleged  that  the  defendant,  Margaret 
Black,  promised  to  pay.  Upon  the  trial,  a  bill  of  exceptions 
was  taken,  which  shows  that  William  W.  Black,  the  maker 
of  the  note,  died,  and  one  Harris  was  appointed  his  adminis- 
trator, on  the  1st  of  October,  1847,  and  on  the  18th  of  the 
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same  month,  the  defendant,  who  was  the  mother  of  William 
W.  Black,  promised  the  plaintifi",  that  if  he  wouM  not  take 
any  steps  to  subject  the  property  of  the  estate  to  the  pay- 
ment of  his  debt,  until  the  crop  of  cotton  raised  on  the  estate 
could  be  sold,  which  would  be  in  the  Spring  of  1848,  she 
would  pay  it.  This  promise  was  shown  to  have  been  in 
writing.  It  was  further  proved,  that  the  plaintiJff's  claim, 
and  some  others,  were  in  the  hands  of  Mr.  Colclough  for  col- 
lection, and  Margaret  Black  was  desirous  to  employ  him  as 
an  attorney,  to  have  the  letters  of  administration  granted  to 
Harris  revoked,  and  to  have  herself  appointed  administra- 
trix, but  he  refused  to  be  employed,  unless  she  would  agree 
to  pay  the  claims  in  his  hands  for  collection  against  the  es- 
tate, one  of  which  was  the  claim  sued  on;  and  in  considera- 
tion of  obtaining  his  services,  she  did  promise  to  pay  said 
claims  out  of  the  proceeds  of  the  crop  of  cotton  raised  on 
the  estate.  The  proof  also  showed  that  Colclough  acted  as 
her  attorney,  had  the  letters  issued  to  Harris  revoked,  and 
administration  granted  to  the  defendant,  for  which  she  paid 
him  one  hundred  dollars  as  a  fee.  But  this  last  promise,  to 
pay  the  debt  out  of  the  proceeds  of  the  crop  of  cotton,  in 
consideration  of  the  services  of  Mr.  Colclough,  was  not  in 
writing.  Upon  this  testimony,  the  court  instructed  the  jury, 
in  effect,  that  there  was  no  consideration  for  the  first  promise, 
which  had  been  reduced  to  writing,  and  that  the  second 
promise,  which  was  not  reduced  to  writing,  was  within  the 
statute  of  frauds,  and  consequently  the  plaintiff  could  not 
recover.  The  plaintiff  excepted  to  these  charges,  and  brought 
the  case  to  this  court  to  reverse  them. 

Watts,  Judge,  &  Jackson,  for  plaintiff  in  error. 

1.  Forbearance  is  a  sufiicient  consideration  for  a  promise 
to  pay  debt  of  third  person.  See  Story  on  Contracts,  §  435  ; 
§  438,  439,  440,  441 ;  Story  on  Con.  §  431,  authorities  there 
cited ;  Lee's  Adm.  v.  Fontaine  and  Freeman,  10  Ala.  Kep. 
755. 

The  case  of  Brown  v.  Barnes,  in  6  Ala.  Eep.  694,  saying 
that  the  promise,  to  be  binding,  must  be  beneficial^  is  not  sup- 
ported by  the  elementary  authorities.  An  injury  to  the 
promisee  is  equally  good  as  a  consideration.     See  Story  on 
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Contracts,  cited  above,  and  also  Chitty  on  Contracts.  But 
the  case  at  bar,  as  disclosed  by  the  record,  shows  a  benefit 
to  the  promisor.  The  facts  upon  which  the  second  charge 
was  predicated  clearly  show  a  fjenejit  to  the  promisor,  and 
thus  bring  it  within  the  principles  of  the  decision  in  6  Ala. 
Rep.  even  if  it  does  not  too  much  restrict  the  true  principle. 
2.  The  promise  upon  which  the  first  charge  is  based,  was 
in  writing,  and  was  upon  sufficient  consideration.  See  author- 
ities above  cited. 

I.  B.  Stone,  contra. 

1.  The  first  promise  is  without  any  consideration.  It  pur- 
ports to  have  been  made  upon  the  consideration  of  forbear- 
ance to  sue,  when  it  appears  from  the  evidence,  that  there 
was  no  person  that  could  be  sued,  until  the  expiration  of  the 
very  time  for  which  forbearance  was  sought.  The  promise 
was  made  on  the  18th  day  of  October,  1847,  only  seventeen 
days  after  the  first  gi*ant  of  administration,  and  therefore,  by 
the  statute  (Clay's  Dig.  192),  no  suit  could  have  been  com- 
menced until  the  1st  of  April,  A.  D.  1844. 

2.  i'orbearance  to  sue  is  not  a  good  consideration,  unless 
there  is  some  person  that  can  be  sued.  See  Chitty  on  Con- 
tracts, seventh  American  Ed.  36,  and  note ;  4  East,  455 ;  1 
Smith,  188. 

3.  The  first  promise  appears  to  have  been  abandoned, 
and  in  December,  after  Mrs.  Black  had  been  appointed  ad- 
ministratrix, another  agreement  was  made,  upon  the  ex- 
press consideration,  that  if  Colclough  would  aid  and  assist 
Mrs.  Black  in  the  management  of  the  administration,  she 
would  tben  pay  the  debts  in  his  hands  for  collection  against 
her  son's  estate.  Upon  this  express  understanding  and 
agreement,  the  evidence  shows,  that  after  the  services  had 
been  rendered  by  Colclough,  he  charged  Mrs.  Black  one  hun- 
dred dollars  for  the  services  thus  rendered^  thus  directly  violating 
the  agreement  himself;  and  this  being  the  case,  Mrs.  Black 
was  no  longer  bound  by  it. 

4.  If  Mrs.  Black  paid  for  the  legal  services  of  Colclough, 
out  of  her  own  funds  (and  the  evidence  shows  this),  where  is 
the  consideration  to  support  the  promise  to  pay  the  claims  of 
the  creditors  of  the  estate  ? 
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5.  If  there  was  any  consideration  at  all  to  support  the 
promise,  it  should  have  been  in  writing ;  it  certainly  could 
not  be  contended  that  it  was  beneficial  to  the  promisor. 

6.  The  rule  is  understood  to  be,  that  if  the  consideration 
upon  which  the  promise  is  made,  is  beneficial  to  the  promisor, 
then  the  promise  is  not  within  the  statute  of  frauds;  but  if 
the  consideration  is  not  beneficial  to  the  promisor,  then  the 
promise  must  be  in  writing,  otherwise  it  is  void.  See  Brown 
V.  Barnes,  6  Ala.  Rep.  694. 

7.  The  promise  to  pay  the  debt  of  the  plaintiff  in  error, 
was  a  promise  to  pay  out  of  the  assets  of  the  estate,  and 
therefore  was  not  binding  personally  upon  the  administra- 
trix. See  particularly,  2  Lomax  on  Executors,  279,  and  au- 
thorities there  referred  to. 

D  AUG  AN,  C.  J. — This  was  assumpsit  brought  by  the 
plaintiff"  against  the  defendants,  to  recover  of  them  the 
amount  of  a  note  executed  by  William  W.  Black  to  the 
plaintiff",  which  the  defendants'  testatrix  promised  to  pay. 
The  facts  on  which  the  plaintiff"  relies  to  charge  the  defen- 
dants are  these :  William  W.  Black  died  in  Lowndes  county, 
and  letters  of  administration  were  granted  to  one  Harris  on 
the  first  of  October,  1847.  About  the  18th  of  October  of  the 
same  year,  the  defendant's  testatrix  promised  in  writing 
that,  if  the  plaintiff  would  not  proceed  to  subject  the  property 
of  the  estate  to  the  payment  of  his  debt  until  the  crop  of  cot- 
ton made  in  the  year  1847  on  the  plantation  of  the  deceased 
was  sold,  which  probably  would  be  during  the  ensuing 
Spring,  she  would  pay  the  debt.  The  plaintiff  forebore  to 
sue  the  estate,  and  in  November,  1848,  brought  this  action. 
The  court  charged  the  jury  that  the  promise  was  without 
consideration,  and  therefore  void. 

The  rule  of  law  is  well  settled,  that  if  one  promise  to  pay 
the  debt  of  another  in  consideration  of  forbearance  to  sue, 
that  such  promise,  if  reduced  to  writing,  is  valid  in  law,  be- 
ing founded  on  sufficient  consideration.  Bacon's  Abr.  vol.  1, 
title  assumpsit,  page  425 ;  Story  on  Contracts,  §§,  431,  435, 
438.  On  the  other  hand,  it  is  equally  well  settled,  that  for- 
bearance to  sue  implies^the  right  to  sue,  and  consequently,  if 
the  party  to  whom  the  promise  to  pay  is  made,  had  not  the 
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legal  right  to  sue  at  any  time  during  which  he  promised  to 
forbear  suit,  then  the  promise  to  pay  is  without  consideration, 
and  consequently  void.     Bacon's  Abr.  Supra ;  4  East,  455. 

Applying  these  two  well  settled  principles  to  the  promise 
under  consideration,  we  think  the  court  erred.  It  is  true, 
that  under  our  law  a  creditor  of  an  estate  has  not  the  right 
to  sue  the  administrator,  until  after  six  months  from  the  grant 
of  administration ;  consequently  the  plaintiff  in  this  case  could 
not  have  sued  until  April,  1848 ;  but  after  the  first  of  April, 
he  had  the  right  to  sue,  and  according  to  the  bill  of  excep- 
tions, he  promised  to  forbear  suit  during  the  Spring  of  1848 ; 
he  therefore  promised  not  to  sue  during  the  months  of  April 
and  May  after  his  right  to  sue  was  complete.  This  was  a 
sufficient  consideration. 

2.  We  think  there  was  no  error  in  the  second  charge  that 
was  given.  The  second  promise  relied  on  by  the  plaintiff 
was  not  reduced  to  writing,  and  we  cannot  see  that  it  was 
beneficial  to  the  defendant ;  therefore  it  is  within  the  statute, 
and  void.  Brown  v.  Barnes,  6  Ala.  694.  Another  reason 
that  would  render  the  second  charge  harmless,  if  not  techni- 
cally correct,  is,  that  the  second  or  verbal  promise  was  to  pay 
out  the  assets  of  the  estate,  as  we  construe  it ;  and  such  a 
promise  will  not  bind  the  administrator  personally,  when  it  is 
not  founded  on  some  new  consideration. 

For  the  error  in  the  first  charge,  the  judgment  is  reversed 
and  the  cause  remanded. 


McDonnell  vs.  branch  bank  at  Montgomery. 

1.  As  a  general  rule,  the  agency  of  a  party  must  be  proved  by  other  evidence 
th:ii)  his  more  acts,  before  it  can  be  properly  assumed  that  such  acts  are  binding 
on  the  principal. 

2.  But  if  the  agent  is  discharging  as  deputy  the  duties  of  a  public  office  conferred 
up>n  another,  anJ  his  acts  are  of  such  a  continuous  character  as  reasonaMy  to 
justify  tlie  inference  that  the  principal,  if  a  faithful  public  officer,  must  Live 
known  of  them,  an  J  would  not  have  permitted  the  deputy  t'hus  to  act  without 
authority  for  so  doing,  in  such  case  the  acts  themselves  become  very  strong  ev- 
idence of  the  agent's  authority  to  perform  them. 

20 
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8.  The  fact  of  agency  is  an  inference  to  be  drawn  by  the  jury;  and  however 
strongly  the  proof  may  tend  to  establish  such  inference,  still  it  is  an  inference 
of  fact,  which  the  court,  as  matter  of  law,  cannot  assume. 

i.  The  debtor  has  the  right  to  direct  the  application  of  a  payment  made  to  his 
creditor ;  and  if  he  fails  to  give  such  direction,  then  the  creditor  may  apply  it ; 
but  if  only  one  demand  is  proved  to  exist,  and  a  payment  is  made  without  any 
direction,  the  law  applies  it  to  the  payment  of  that  demand. 

5.  liMien  a  clerk  has  collected  money  on  a  judgment,  the  statute  of  limitations 
does  not  begin  to  run  in  his  favor  until  he  is  guilty  of  some  default  with  re- 
spect to  it ;  if  he  is  shown  to  have  converted  it,  a  demand  is  unnecessary,  and 
the  statute  begins  to  run  from  the  time  of  the  conversion ;  but  if  no  conver- 
sion is  shown,  the  statute  begins  to  run  from  the  time  of  a  refusal  to  pay  on 
demand. 

6.  The  demand  in  such  case  must  be  made  within  a  reasonable  time  after  the  col- 
lection ;  and  what  is  a  reasonable  time  must  depend  upon  the  peculiar  circum- 
stances of  e.ach  particular  case. 

Error  to  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  George  D.  Shortridge. 

This  vvaa  an  actiou  of  assumpsit  by  the  Bank  against 
McDonnell,  the  plaintiff  in  error.  Pleas:  Non  assumpsit, 
statute  of  limitations  and  payment.  Verdict  and  judgment 
for  the  Bauk. 

The  questions  presented  for  revision  arise  out  of  a  bill  of 
exceptions,  from  which  it  appears,  that  in  March,  1839,  the 
Bank  recovered  a  judgment  in  the  Circuit  Court  of  Barbour, 
of  which  court  said  McDonnell  was  at  that  time  the  clerk, 
against  some  one  who  is  not  named  in  the  record,  for  the  sum 
of  $134  48.  It  did  not  appear  that  any  execution  had  ever 
issued  on  said  judgment ;  but  one  McNab,  who  was  proven 
by  one  witness  to  have  acted  as  the  general  deputy  clerk  at 
tbe  date  of  the  rendition  of  the  judgment,  and  from  thence 
occasionally  until  1844,  had  written  across  the  judgment, 
"  received  in  full  of  this  judgment  $138  48."  There  was  no 
evidence  that  McNab  had  been  sworn  in  as  deputy,  or  that 
be  had  any  appointment  from  the  defendant  in  writing,  and 
his  memorandum  above  copied  was  all  the  evidence  that  the 
money  recovered  by  said  judgment  had  been  collected. 

The  plaintiff  below  proved  a  demand  of  the  money  from 
the  defendant  on  the  27th  October,  1845. 

It  is  further  stated  in  the  bill  of  exceptions,  "that  one  wit- 
ness testified  that  at  the  Spring  or  Fall  Term  of  said  court, 
1839,  defendant  paid  to  the  agent  of  the  attorney  of  record 
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(vho  was,  as  an  attorney,  attending  to  the  business  of  the 
attorney  of  record  and  representing  him)  some  moneys  col- 
lected for  said  attorney  of  record,  and  on  cross-examination, 
the  witness  stated  that  he  did  not  know  whether  the  money 
so  paid  had  been  collected  for  said  attorney  of  record  as  such, 
or  for  him  individually.  The  witness  did  not  know  the 
amount  so  paid  said  agent,  but  said  it  seemed  satisfactory  to 
him.  It  was  admitted  that  the  sum  so  paid  the  agent  had 
been  paid  to  the  attorney  of  record." 

Upon  this  evidence  the  defendant  below  moved  the  court 
to  charge  the  jury,  "that  plaintiff  could  not  recover  of  defen- 
dant, without  further  evidence  of  the  deputy's  authority  to 
bind  him."  The  court  refused  this  charge,  and  instructed 
the  jury,  "  that  the  defendant  was  liable  under  the  evidence, 
if  they  believed  it,  for  such  collection  by  said  deputy." 

Defendant  prayed  the  further  instruction,  '*  that  if  the  jury 
believed,  from  the  evidence,  a  payment  was  made  by  the  de- 
fendant to  the  plaintiff  after  the  collection  of  said  judgment, 
they  were  bound  to  apply  the  payment  to  the  demand  sued 
for,  unless  the  plaintiff  raised  a  presumption  of  a  proper 
application  of  it  otherwise."  This  charge  was  also  refused, 
and  in  lieu  thereof  the  jury  were  instructed  "that  if  they  be- 
lieved the  payment  was  of  some  other  demand,  or  on  some 
different  account,  they  should  find  for  the  plaintiff." 

Upon  the  statute  of  limitations,  the  defendant  prayed  these 
instructions  be  given  to  the  jury :  1.  That  the  statute  run 
from  the  time  of  the  collection  of  the  money :  2.  That  the 
statute  of  limitations  began  to  run  after  the  lapse  of  such 
space  of  time  from  the  collection,  as  was  reasonably  suflScient 
for  the  demand  to  be  made.  These  were  likewise  refused, 
and  the  jury  were  told,  that  the  statute  began  to  run  only 
from  the  demand,  but  that  the  jury  might  presume  a  demand 
to  have  been  made  within  a  reasonable  time  after  the  money 
was  collected.  It  is  also  stated  in  the  bill  of  exceptions,  that 
there  was  no  evidence  going  to  show  that  the  payment  above 
alluded  to  was  applied  to  any  other  claim,  account  or  demand. 

The  several  charges  of  the  court,  and  the  refusal  to  give 
the  instructions  asked,  are  here  assigned  as  error. 

BuFORD,  for  plaintiff  in  error. 
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1.  The  evidence  of  the  deputy's  authority  was  insufficient. 
He  was  not  a  sworn  deputy.  Clay's  Dig.  146  §  19.  Defen- 
dant's knowledge  of  the  agency  must  be  proved.  1  Liver- 
more  on  Agency,  36,  37;  Fisher  v.  Campbell,  9  P.  215. 
The  agency  must  be  first  proved  by  other  evidence  than  the 
agent's  acts.     Scarborough  v.  Reynolds,  12  Ala.  259. 

2.  The  evidence  of  collection  during  the  agency  was  insuf- 
ficient. The  agent  should  have  been  produced.  Greenl.  Ev. 
1st  ed.  212  §  180,  and  note  6,  113 ;  S.  &  S.  114. 

3.  The  statute  of  limitations  runs  from  the  times  laches  is 
imputable  to  plaintiff.  Maury's  adm'r  v.  Mason's  adm'r,  8  P. 
217.  It  runs  in  favor  of  the  sheriff's  sureties  from  time  of 
collection.  Gov.  v.  Stonum,  11  Ala.  679-683.  It  runs  in 
favor  of  an  attorney  from  time  of  collection.  Necessity  of 
demand  is  for  his  benefit,  and  to  save  him  from  costs.  Staf- 
ford V.  Richardson,  15  Wend.  302. 

Cochran,  contra. 

When  an  action  will  not  lie  without  a  previous  demand, 
the  statute  begins  to  run  from  the  time  of  making  the  de- 
mand.    9  Pick.  488. 

When  a  note  is  payable  at  a  specified  time  after  sight,  the 
statute  does  not  begin  to  run  until  that  time  has  expired  afler 
the  presentment  of  the  note. 

When  a  note  is  payable  so  many  months  after  demand,  the 
statute  runs  from  demand,  and  not  from  date.  Wheaton's 
Scl.  139 ;  Stark,  on  Ev.  478 ;  13  Wend.  267 ;  2  Taunton's 
Rep.  323. 

An  agent  who  collects  money,  in  the  course  of  some  lawful 
employment,  is  not  liable  to  an  action  until  a  demand  has 
been  made,  or  something  equivalent  done.  Sally's  adm'r  v. 
Appleton,  1  Ala.  121 ;  2  U.  S.  Dig.  80.  Actions  shall  be 
commenced  within  six  years  after  cause  of  action  accrues. 
Clay's  Dig.  326  §  78. 

The  statute  applies  to  causes  of  action,  and  then  only  after 
the  right  to  sue  has  accrued.  Lucas  v.  Thorington,  7  Ala. 
605.  It  cannot  be  pleaded  while  any  thing  is  to  be  done 
on  request,  and  no  request  is  made.  2  Keene,  121.  Prescrip- 
tion does  not  run  against  him  who  cannot  sue.    Idem. 

The  statute  is  no  bar  to  an  action  on  a  note  payable  afler 
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edght,  unless  a  presentation  for  payment  six  years  before  the 
action  brought  be  proven.     2  Har.  Dig.  1459. 

Where  a  promissory  note  was  made  payable  two  years 
after  demand,  held  that  the  statute  did  not  begin  to  run  until 
the  two  years  after  the  demand  had  elapsed.  2  Har.  Dig. 
1458. 

In  an  action  against  a  factor  or  agent  for  not  accounting, 
the  statute  does  not  begin  to  run  until  a  demand  has  been 
made.     2  U.  S.  Dig.  807. 

CHILTON,  J. — The  charge  prayed  for  by  the  counsel  for 
the  defendant  below,  respecting  the  sufficiency  of  the  proof 
to  establish  the  fact  of  McNab's  authority,  was  properly  re- 
fused by  the  court,  as  it  would  have  amounted  to  an  obvious 
invasion  of  the  province  of  the  jury.  It  was  for  the  jury,  and 
not  the  presiding  judge,  to  decide  upon  the  weight  of  the  tes- 
timony, and  to  determine  whether  the  proof,  that  McNab  ac- 
ted as  the  general  deputy  of  McDonnell,  when  he  made  the 
memorandum  of  the  collection  of  this  money,  and  that  he  oc- 
casionally acted  in  that  capacity  until  1844,  considered  in 
connection  with  the  nature  of  such  acts,  as  involving  public 
duties,  the  custody  of  the  public  records  of  the  county,  and 
as  continuing  for  such  a  length  of  time,  %vas  not  sufficient  to 
justify  the  inference  that  he  was  employed  by  McDonnell,  or  if 
not  specially  employed,  that  his  acts  were  approved  and  rati- 
fied by  him. 

It  is  true,  as  a  general  rule,  that  the  agency  of  a  paity  must 
be  proved  by  other  evidence  than  his  mere  acts,  before  it  can 
be  properly  assumed  that  such  acts  are  binding  on  his  prin- 
cipal. Scarborough  v.  Reynolds,  12  Ala.  Rep.  259.  But  if 
the  agent  is  discharging  the  duties  of  a  public  trust,  of  an 
office  conferred  upon  another,  as  his  deputy,  and  his  acts  are 
of  such  a  continuous  character  as  reasonably  to  justify  the 
inference  that  the  principal,  if  a  faithful  public  officer,  must 
have  known  of  them,  and  would  not  have  permitted  him  thus 
to  act  in  the  absence  of  authority  for  so  doing ;  in  such  case 
the  acts  themselves  from  their  nature,  coupled  with  the  rela- 
tive situation  of  the  parties  with  regard  to  them,  become  very 
strong  evidence  of  the  authority  of  the  agent  to  perforin 
them. 
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2 .  Yet  the  fact  of  authority  is  an  inference  to  be  drawn  by 
the  jury,  and  while  the  court  below  very  properly  refused  to 
instruct  them  that  the  evidence  was  insufficient  to  establish 
it,  on  the  other  hand  it  erred  in  charging  that,  if  they  believed 
the  proof,  the  agency  was  established.  However  strongly 
the  proof  may  have  tended  to  establish  such  inference,  still 
it  is  an  inference  of  fact  from  the  other  proof,  which  the  jury 
very  properly  might  draw,  but  which  the  court,  as  matter  of 
law,  could  not  assume. 

3.  We  are  also  of  opinion,  that  the  court  below  committed 
an  error,  in  refusing  to  give  the  charge  asked,  respecting  the 
application  of  the  payment  made  to  the  representative  of  the 
attorney  of  record.  We  say  nothing  as  to  the  sufficiency  of 
this  proof,  to  warrant  the  inference  of  a  payment  of  this  de- 
mand ;  for,  if  it  tended  to  establish  this  hypothesis,  it  was 
sufficient  as  a  predicate  for  a  charge  to  the  jury. 

The  general  rule  respecting  the  application  of  payments  is, 
that  where  they  are  made  by  a  debtor  to  a  creditor,  the  debtor 
has  the  right  to  direct  their  application.  If  he  fails  to  give 
such  direction,  then  the  creditor  may  apply  the  payment ; 
but  if  only  one  demand  is  proved  to  exist,  and  a  payment  is 
made  without  any  direction,  the  law  applies  it  to  the  payment 
of  this  demand.  The  court  then  might  well  have  instructed 
the  jury,  that  if  the  clerk  made  a  payment  to  the  attorney 
who  recovered  the  judgment,  after  such  judgment  had  been 
collected  by  him,  they  should  regard  it  as  a  payment  on  the 
demand  so  collected,  in  the  absence  of  any  presumption  of 
an  application  of  it  otherwise.  Whether,  inasmuch  as  no 
particular  amount  is  proved  to  have  been  paid,  the  jury  would 
be  justified  in  allowing  more  than  a  nominal  credit,  is  a  ques- 
tion which  we  do  not  now  decide. 

4.  As  to  the  statute  of  limitation,  it  is  clear  that  it  did  not 
commence  running  until  the  cause  of  action  accrued ;  and  no 
cause  of  action  would  exist  against  the  clerk  who  had  collec- 
ted the  money,  until  he  was  guilty  of  some  def  lult  with  re- 
spect to  it.  If  it  had  been  shown  he  had  converted  the  fund, 
tiiis  would  have  subjected  him  to  an  action,  and  dispensed 
with  a  demand.  The  statute  in  such  case  would  begin  to 
run  from  the  time  of  such  conversion.  Or,  if  no  conversion 
had  been   shown,  but  a  refusal  to  pay  on  demand,  then  the 
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statute  dates  its  commencement  from  the  demand,  as  until 
then,  the  clerk  would  be  in  no  default,  and  no  action  could 
have  been  maintained  against  him.  Barton  v.  Pecks,  1  S.  & 
P.  Rep.  486  ;  Sally's  Adm'r  v.  Capps,  1  Ala.  Rep.  121 ;  Mc- 
Broom  v.  The  Governor,  6  Por.  32.  The  case  last  cited  held, 
that  such  special  demand  must  be  averred  in  the  declaration, 
and,  as  to  that  point,  was  overruled  by  the  decision  in  the  case 
of  Hill  V.  Fitzpatrick,  6  Ala.  Rep.  314 ;  but  it  must  still  be 
regarded  as  an  authority  to  show  that  a  demand  must  be  prov- 
ed, notwithstanding  it  may  be  sufficient  to  assign  the  general 
breach  that  *'  although  often  requested,  &c.,  the  defendant  re- 
fused to  pay."  This  distinction  did  not  occur  to  me  when  1 
wrote  the  opinion  in  the  case  of  Nelms  v.  Williams,  18  Ala. 
Rep.  650,  and  what  is  said  in  that  case,  seemingly  in  conflict 
with  the  view  here  expressed,  must  be  regarded  as  dicta 
merely. 

Where  a  note  is  payable  on  demand,  the  statute  commences 
running,  it  is  said,  from  the  date  of  the  note.  The  reason  is, 
that  an  action  may  be  maintained  upon  it  immediately  without 
demand.  Blanchard  on  Lim.45;  Norton  v.  Ellara,  2  M.  &  W. 
(Ex.)  Rep.  467 ;  Presbrey  v.  Williams,  15  Mass.  Rep.  193 ; 
Ruflfv.  Bull,  7  Har.  &  John.  14;  Angel  on  Limitations,  97. 
But  if  the  note  be  payable  so  many  days  after  demand,  the 
statute  begins  to  run  from  the  demand,  because  until  that 
time  the  action  does  not  accrue.  Angel  on  Lim.  98,  and  cases 
cited  in  notes  to  2d  Ed. ;  ib.  178-9.  The  demand  must,  how- 
ever be  made  in  a  reasonable  time  after  the  collection.  What 
shall  be  considered  a  reasonable  time,  has  not  been,  and  perhaps 
cannot  be  settled  by  any  definite  rule  as  applicable  to  all  cases ; 
but  must  depend  upon  the  peculiar  circumstances  of  each 
particular  case.  Wallace  v.  Agry,  4  Mason  Cir.  C.  Rep.  336 ; 
Ang.  Lim.  98 ;  see  Coleman  v.  Rodgers,  10  Pick.  Rep.  120. 

What  we  have  said  will  constitute  a  sufficient  guide  for  the 
future  conduct  of  the  cause. 

For  the  errors  previously  noticed,  the  judgment  is  reversed, 
and  the  cause  remanded. 

GOLDTHWAITE,  J.,  cot  sitting. 
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BLANN  vs.  CROCHERON. 

1.  When  two  persons  jointly  commit  a  trespaBB,  the  injured  party  may  sue  them 
sererally ;  yet  he  can  hare  but  one  satisfaction,  and  when  separate  judgments 
are  recovered  he  must  elect  on  which  recorery  he  will  seek  it. 

2.  A  plea  setting  forth  a  former  recovery  against  a  co- trespasser,  and  a  volunta- 
ry payment  of  the  damages  and  cost  to  the  clerk  in  open  court,  by  the  defen- 
dant in  that  judgment,  without  averring  that  the  plaintiff  accepted  such  pay- 
ment ia  satisfaction  of  his  recovery,  is  bad  on  demurrer. 

3.  When  the  injured  party  has  severally  sued  two  or  more  joint  trespassers,  and 
recovered  separate  judgments  against  them,  his  right  to  elect  de  melioribus 
damnis  is  not  determined,  until  he  sues  out  execution,  or  accepts  satisfaction 
of  one  of  the  judgments. 

Error  to  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Robert  Dougherty. 

George  W.  Gayle,  for  plaintiff  in  error. 
Byrd,  conti'a. 

LIGON,  J. — The  plaintiff  sued  the  defendant  in  trespass, 
and  it  appears  from  the  record  that  he  had  also  brought  suit, 
and  recovered  judgment  against  one  Quartermas  for  the  same 
trespass,  in  a  separate  action ;  but  it  no  where  is  shown  that 
execution  was  sued  out  by  the  plaintiff  to  enforce  the  collec- 
tion of  his  judgment  against  Quartermas.  It  further  ap- 
pears that  the  amount  of  that  recovery,  both  as  to  damages 
and  cost,  had  been  paid  to  the  clerk  of  the  Circuit  Court  in 
which  it  was  had,  before  the  trial  of  this  cause  in  the  court 
below;  and  the  defend mt  pleaded  puis  darrein  continuance, 
"  that  since  the  bringing  of  the  action  in  this  case,  the  plain- 
tiff has  received  full  satisfaction  of  the  trespass  complained  of 
in  this  suit,  by  a  judgment  against  Isaiah  Quartermas,  the 
constable,  a  joint  trespasser,  which  judgment  has  been  satis- 
fied in  full  by  payment  of  the  amount  of  the  judgment,  and 
the  costs  in  said  case,  to  the  clerk  of  the  court  in  open  court" 

To  this  plea  a  demurrer  was  interposed  by  the  plaintiff 
which  was  overruled  by  the  court. 

When  this  case  was  here  at  the  last  term  of  this  court,  it 
was  held,  that  the  plaintiff  might  sue  the  joint  trespassers 
severally,  and  have  several  recoveries,  but  could  receive  but 
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one  satisfaction  for  the  injury  done ;  '*that  a  recovery  against 
one,  without  a  satisfaction  of  that  recovery,  would  form  no 
bar  to  his  proceeding  to  judgment  against  the  other.  And 
having  judj^ment  against  both,  the  plaintiff  might  then  elect 
cfe  melioribus  damnis,  and  issue  his  execution  against  one, 
which  would  amount  to  a  determination  of  his  right  to  elect, 
and  preclude  him  from  proceeding  against  the  other,  except 
for  cost." 

Since  that  time  it  appears,  that  the  co-trespasser,  against 
whom  the  plaintiif  had  recovered  his  judgment,  has  volunta- 
rily paid  the  damages  and  costs  to  the  clerk,  and  this  is 
pleaded  as  an  estoppel  in  this  action. 

The  only  question  presented  for  our  consideration  is,  does 
the  payment  to  the  clerk,  without  instructions  from  the  plain- 
tiff to  him  to  receive  the  money  paid  as  a  satisfaction  of  the 
judgment  against  Quartermas,  determine  the  election  of  the 
plaintiff,  and  estop  him  from  further  proceedings  against  the 
defendant?  Or,  in  other  words,  can  the  clerk  and  the  defen- 
dant in  the  judgment  make  the  election  for  the  plaintiff 
without  his  authority,  and,  as  far  as  we  are  advised  by  the 
record,  against  his  will?  We  think  the  clerk  has  no  such 
.power,  and  as  the  plaintiff  was  entirely  passive,  refusing  to 
issue  execution  against  Quartermas,  his  right  can  be  in  no  wise 
affected  by  the  acts  of  that  individual  and  the  clerk,  unless  it 
is  averred  and  shown,  that  such  acts  were  done  with  his  sanc- 
tion and  by  his  authority.  Were  the  law  otherwise,  it  would 
enable  joint  trespassers,  who  were  sued  separately,  to  hasten 
the  trial  of  the  one  least  guilty  among  them,  and  by  satisfy- 
ing, in  the  clerk's  office,  the  damages  and  costs  adjudged 
against  him,  to  free  themselves  from  all  responsibility  for 
their  own  greater  guilt.  In  fact,  it  would  change  the  rule  of 
law,  which  gives  the  right  of  election  in  such  cases  to  the 
plaintiff,  and  bestow  it  upon  the  defendant. 

To  determine  the  plaintiff's  right  to  elect,  he  must  act. 
Were  he  to  order  execution  to  issue  on  the  judgment  in  his 
favor ;  or,  in  case  of  payment  to  the  clerk,  as  in  this  case, 
were  he  to  accept  the  money,  his  election  would  be  consider- 
ed as  having  been  made ;  and  it  might  be  specially  pleaded 
by  a  co-trespasser,  against  whom  a  suit  was  then  pending,  as 
an  estoppel.    But  to  make  the  plea  good,  it  should  aver  thai 
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the  sum  so  paid  in  satisfaction  was  accepted  hy  the  plaintiff  as 
such.  The  plea  in  this  case  lacks  that  averment,  and  is  con- 
sequently bad  on  demurrer. 

For  the  error  of  the  court  below,  in  overruling  the  plain- 
tiff's demurrer  to  the  defendant's  plea  ^mi^  cformw  contirmance, 
the  judgment  must  be  reversed,  and  the  cause  remanded. 


GREENE  vs.  FARLEY. 

The  notai-y  who  protests  a  bill  of  exchange,  is  authorized  to  give  notice  of  ite 
non-payment ;  and  such  notice  may  be  given  by  mail,  although  the  actual  hold- 
er, and  the  party  to  be  charged,  reside  in  the  same  place. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  Geo,  Goldthwaite. 

Williams  &  Cocke,  for  plaintiff  in  error. 

Where  the  holder  of  a  bill  and  endorser  both  reside  in  the 
same  place,  the  notice  to  charge  the  endorser  must  be  personal, . 
or  notice  must  be  left  at  his  residence  or  place  of  doing  busi- 
ness. Stephenson  v.  Primrose,  8  Porter,  152 ;  Foster  v.  Mc- 
Donald, 3  Ala.  34 ;  Pierce  et  al.  v.  Pinder,  6  Metcalf,  352 ; 
Phipps  V.  Chase,  6  ib.  491;  4  Hill,  N.  Y.  129;  5  ib.  237; 
3  Harrington,  419;  1  Conn.  329;  15  Maine,  141;  8  Watts  & 
Serg.  138;  6  Blackford,  312;  7  ib.  133;  and  a  custom  of  the 
notaries  of  a  particular  city  to  give  notice  through  the  post- 
office,  cannot  make  that  practice  lawful.  Wilcox  &  Fearne 
V.  McNutt,  2  How'd  M.  R.  776. 

The  case  of  Gindrat  et  al.  v.  Mech.  Bk.  of  Augusta,  7  Ala, 
331,  does  not  contradict  this  principle,  but  is  an  authority 
for  plaintiff. 

The  court  there  say,  notice  through  the  post-office  was  suf- 
ficient, without  regarding  any  special  custom  of  the  Bank  of 
Montgomery,  and  the  reason  assigned  is,  because  that  the 
agent  holding  a  bill  for  collection  is  not  bound  to  give  person- 
al notice  to  the  parties ;  but  such  agent  should  immediately 
notify  his  principal,  and  then  the  principal  is  entitled  to  send 
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the  notice  by  the  mail,  &c.  The  court  there  held,  that  as  the 
Bank  of  Montgomery  was  the  agent  of  the  Bank  of  Augusta, 
the  plaintifi"  and  had  done  that  which  it  was  tlie  privilege  or 
right  of  its  principal  to  do,  namely,  to  give  notice  through 
the  post-office,  such  notice  was  sufficient. 

So  we  insist  here,  if  Farley,  the  plaintifiF  and  owner  of  the 
bill,  had  the  privilege  of  giving  notice  through  the  mail,  the 
notice  here  would  be  good :  but  this  is  the  principle  we  deny; 
we  deny  that  Farley  had  that  privilege,  and  if  he  had  not, 
his  agent  had  not. 

The  only  possible  difficulty  is,  that  the  bill  in  this  case  is 
drawn  on  Thomas  McGraw,  Mobile,  but  the  bUl  is  not  paya- 
ble at  Mobile  or  any  place  else;  nor  does  it  appear  where 
McGraw  resided  at  the  date  of  the  protest.  What  difference 
can  it  make  where  the  bill  is  payable  ?  This  cannot  be  of 
consequence.  The  bill  in  the  case  of  Gindrat,  above  referred 
to,  was  made  payable  at  the  Bank  of  Montgomery,  where 
the  endorsers  resided.  There  the  right  to  notice  through  the 
mail  was  made  not  to  turn  on  where  the  bill  was  payable,  but 
where  one  of  the  parties,  to  wit,  plaintiflfe,  resided. 

Jefferson  Noble,  for  defendant. 

1.  It  is  conceded  to  be  the  general  rule  of  the  law  merchant, 
that  when  the  holder  of  a  bill  resides  in  the  same  place  with 
the  party  to  be  charged,  and  that  is  also  the  place  of  dishon- 
or, personal  notice  is  necessary,  because  it  is  the  earliest,  most 
direct  and  certain  method  of  communicating  knowledge  of 
the  fact.  But  the  rule  is  not  applicable  to  the  present  case, 
because  the  drawer  resided  in  Mobile,  where  the  bill  was 
made  payable  and  where  it  was  dishonored.  In  all  the  cases 
cited  by  the  plaintiff  in  error,  the  bill  was  dishonored  in  the 
same  place  where  the  parties  to  be  charged  resided.  8  Por- 
ter, 155;  3  Ala.  34;  7  ib.  331. 

2.  In  the  present  case,  the  notice  was  legally  sufficient,  and 
was  given  in  the  usual  manner.  The  notary  was  authorized 
to  give  the  notice  by  mail,  as  he  did,  or  to  transmit  the  bill 
to  the  actual  hoi  ier  and  let  him  give  the  notice.  Either  mode 
was  correct.     3  Ala.  34 ;  7  ib.  332. 

GOLDTHWAITE,  J.— The  bill  of  exchange  sued  on  was 
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directed  to  the  drawee  at  Mobile,  Ala.,  and  there  protested 
for  non-payment.  Notice  was  given  by  the  notary  public, 
who  protested  the  bill,  by  mail,  to  the  plaintiff  in  error,  who 
was  the  endorser,  and  who,  with  the  holder,  resided  in  Mont- 
gomery. The  only  question  is  as  to  the  sufficiency  of  this 
notice.  In  the  cases  of  Stephenson  v.  Primrose,  8  Port.  155, 
and  Foster  v.  McDonald,  8  Ala.  34,  the  party  giving,  and 
the  party  sought  to  be  charged  by  the  notice,  both  resided  in 
the  same  place,  and  in  the  absence  of  any  special  custom,  no- 
tice through  the  post-office  under  these  circumstances  was 
held  insufficient.  In  the  case  of  Gindrat  v.  The  Mechanics' 
Bank  of  Augusta,  7  Ala.  332,  Mr.  Justice  Goldthwaite,  in, 
delivering  the  opinion  of  the  court,  says:  "  We  apprehend  it 
is  entirely  competent  for  the  holder  of  a  bill  payable  in  Mont- 
gomery, and  himself  residing  elsewhere,  to  direct  an  agent 
to  whom  it  is  transmitted  fjr  collection,  to  give  notice  of  the 
dishonor  to  any  of  the  pardes  by  mail,  and  that  it  is  immate- 
rial where  they  reside,  so  the  notice  has  the  proper  direction." 
And  it  was  held  by  this  court,  in  Crawford  v.  The  Branch 
Bank  of  Mobile,  7  Ala.  205,  that  the  notary  public  who  pro- 
tests a  foreign  bill  of  exchange,  is  authoi'ized  to  give  notice 
to  all  persons  who  are  responsible  to  the  holders.  If  a  foreign 
notary  is  regarded  as  the  holder  of  the  bill,  so  far  as  giving 
notice  of  its  non-payment,  no  reason  can  be  perceived  why  a 
notary  in  this  State  might  not  perform  the  same  act.  With- 
out adding  other  authorities  to  sustain  these  positions,  it  is 
clear,  that  under  the  influence  of  the  decisions  referred  to, 
the  charge  requested  was  properly  refused.  The  judgment 
is  affirmed. 


SMITH  vs.  WOODING. 

In  assumpsit  for  the  use  and  occupation  of  land  for  two  years,  it  is  not  er- 
ror for  the  court  to  refuse  to  dismiss  the  suit,  either  of  its  own  motion,  or  at 
the  instance  of  the  defendant,  upon  the  plaintiff's  statement  that  he  had  nerer 
cl  imei  but  for  one  year's  occupation,  and  that  the  suit  was  brought  at  th« 
lost  mce,  and  for  the  benefit,  of  another  person,  who  had  indemnified  him 
against  the  costs. 
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2.  Nor  is  it  error  to  refuse  to  permit  such  voluntary  statement  to  be  proven  to 
the  jury. 

3.  Wheu  the  vendee  entere  into  the  possession  of  land  under  a  parol  contract  of 
purchase,  by  the  terms  of  which  he  was  to  pay  "|500  down,  and  $500  twelve 
moutlis  afterwards,"  and  he  entirely  fails  to  pay  the  purchase  money,  and, 
after  remaining  in  possession  for  more  than  twelve  montlis,  abandons  the  land, 
the  vendor,  ii  he  is  in  no  fault,  may  recover  in  assumpsit,  for  use  and  oocupa. 
tion,  the  value  of  the  laud  during  the  time  the  vendee  so  held  it. 

Error  to  the  Circuit  Court  of  Tallapoosa. 
Tried  bjfore  the  Hon.  E.  Pickens. 

This  was  an  action  of  assumpsit  by  Wooding  against  Smith, 
for  the  use  and  occupation  of  land.  The  plaintiff  proved, 
"that  he  sold  the  defendant  a  tract  of  land  by  a  verbal  con- 
tract, and  put  him  in  possession ;  that  defendant  was  to  pay 
Li.n  $500  down,  and  $500  twelve  months  after,  and  was  to 
enter  into  a  written  contract  with  plaintiff  respecting  the  land, 
to  bvi  drawn  up  by  one  PickarJ,  and  that  defendant  failed  to 
pay  plaintiff  ucconling  to  the  contract.  It  also  appeared  in 
evidence  that  defendant  informed  oue  Shropshire  that  he 
would  not  let  Pickari  draw  up  the  writings,  but  said  he  was 
wiiling  for  one  Winslett  to  draw  them;  but  there  was  no  evi- 
dence that  plaintiff  knew  this;  that  defendant,  in  reply  to  a 
message  fro.n  Pickara  to  comj  over  and  settle  about  the  land, 
stated  that  he  would  not  have  anything  to  do  with  the  land, 
which  was  communicated  to  plaintiff.  The  evidence  tended 
to  show  that  Pickard  wa.s,  by  an  understanding  between  him 
and  defendant,  to  take  a  part  of  the  land,  and  that  he  and  de- 
fondant  had  had  some  controversy  about  it.  The  defendant 
proved  that  he,  together  wiih  Pickard,  had  made  fifty  dollars 
worth  of  improvements  upon  the  land ;  also,  that  whilst  he 
was  in  possession,  and  had  been  for  about  thirteen  months, 
and  after  his  failure  to  pay,  and  his  refusal  to  let  Pickard  draw 
tho  writings,  plaintiff  .stjld  the  land  to  one  Johnson,  and 
brought  an  action  against  defendant  for  unlawful  detainer, 
and  recovered ;  that  defendant  took  the  case  to  the  Circuit 
Court,  where  the  julg  nent  was  reversed  and  the  case  re- 
in m  led,  when  plaintiff  disiniss3  I  hiscom,jlaint.  Between  the 
sale  to  Johnson  and  the  dismissal,  defendant  left  the  premises. 
This  was  the  sub.-^tancj  of  the  testimony  in  the  CJise." 

Before  the  case  was  put  to  the  jury,  the  plaintiff'  Wooding, 
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"  at  the  instance  of  the  defendant  to  have  the  suit  dismissed," 
as  the  bill  of  exceptions  reads,  "  stated  to  the  court  that  he 
sold  the  land  to  Johnson,  and  never  had  claimed  but  one 
year's  rent ;  that  he  allowed  Pickard  to  bring  the  suit,  at  the 
instance  of  said  Pickard,  he  (Pickard)  indemnifying  him 
(plaintiif)  against  costs ;  that  Pickard  had  given  him  bond  to 
indemnify  him,  and  the  suit  was  prosecuted  by  Pickard,  and 
for  his  benefit  the  action  brought  for  two  years'  rent." 

This  evidence  was  then  offered  by  defendant  to  the  jury, 
to  which  plaintiff  objected,  and  the  court  sustained  the  objec- 
tion. 

The  court  charged  the  jury,  that  if  they  found  the  defend- 
ant had  either  failed  or  refused  to  pay  plaintiff  according  to 
contract,  or  refused  to  enter  into  writings  with  plaintiff,  al- 
though the  defendant  was  still  in  possession  when  the  land 
was  sold  to  Johnson,  plaintiff  was  entitled  to  recover. 

The  court  was  requested  by  defendant  to  charge :  1.  That 
unless  the  evidence  satisfied  them  that  plaintiff  had  demanded 
of  defendant  to  enter  into  writings,  according  to  contract,  he 
was  not  entitled  to  recover, 

2.  That  unless  they  believed  from  the  evidence  that  plain- 
tiff had  offered  to  enter  into  writings  according  to  contract,  he 
could  not  recover.     These  charges  the  court  refused. 

The  charge  given,  and  the  refusal  to  charge  as  requested, 
and  the  refusal  to  allow  the  statement  made  by  the  plaintiff 
to  the  court  on  the  motion  to  dismiss,  to  go  to  the  jury,  are 
assigned  as  errors. 

Rice  &  Morgan,  and  Woodward,  for  plaintiff  in  error : 

1.  The  general  power  is  vested  in  every  court  of  prevent- 
ing the  abuse  of  its  process,  and  of  the  means  provided  for 
the  administration  of  jmtice.  Beavers  v.  Smith,  11  Ala. 
Rep.  28, 

2.  This  power  will  be  exercised  even  by  this  court,  which 
has  only  appellate  power,  "where  the  fact  is  admitted,  or 
where  its  truth  is  inferrible  from  its  not  being  denied,"  and 
will  be  exercised  even  ajier  judgment  is  rendered,  but  before 
the  certificate  of  affirmance  issues,  Bradford  v.  Bush,  10  Ala. 
Rep.  274. 

Under  the  influence  of  these  authorities,  the  court  below 


JANUARY  TERM,  1852. 327 

Snutii  v.  Wooding. 

was  bound  to  dismiss  the  suit,  as  soon  as  the  plaintiff  below 
made  his  statement  in  relation  to  the  institution  of  the  suit, 
&c.  and  his  being  indemnified  against  the  costs. 

No  court  of  justice  can  lend  its  aid  or  allow  its  process  to 
be  used,  in  a  transaction  which  thus  violates  the  policy  of  the 
law,  and  tends  tt>  convert  the  courts  into  mere  instruments  of 
vexation  and  oppression,  for  the  benefit  of  men  who  (like 
Pickard)  have  suffered  no  wrong.  And  as  the  fact  is  admit- 
ted by  the  plaintiff  on  tlic  record,  this  court  should  now  make 
an  example,  and  do  what  the  court  below  should  have  done, 
reverse  the  judgment  and  dismiss  the  cause,  at  the  cost  of  the 
ptaintiff  bebw,  (Wooding,)  and  leave  him  to  seek  indemnity 
out  of  Pickard. 

3.  But  if  there  was  no  error  in  failing  to  dismiss  the  suit, 
"  be/ore  the  case  was  put  to  the  jury,^^  on  the  admissions  of 
Wooding  above  set  forth,  it  is  clear  that  these  admissions  of 
Wooding  (the  plaintiff  on  record)  should  have  been  allowed 
to  go  to  the  jury  as  evidence.  The  admissions  of  the  plain- 
tiff are  surely  evidence  against  himself.  The  admissions  here 
were  important,  in  this:  The  action  ivas  brought  for  tivo  yeari 
rent ;  the  admission  of  Wooding  was,  that  he  "  never  had 
claimed  but  one  year's  rent"  The  defendant  below  was  clear- 
ly entitled  to  the  benefit  of  this  admission,  bearing  directly, 
as  it  did,  on  the  amxnint  of  damages  or  rent,  if  the  plaintiff 
below  recovered  at  all.  The  exclusion  of  this  admission  of 
plaintiff  was  a  fatal  error. 

4.  The  charge  of  the  court,  that  if  the  defendant  had  either 
failed  or  refused  to  pay  plaintiff  according  to  contract,  or  re- 
fused to  enter  into  writings  with  plaintiff,  is  palpably  errone- 
ous upon  the  evidence,  all  of  which  is  set  forth.  It  is  self- 
evident  that  the  mere  failure  of  defendant  to  pay,  could  not 
^ve  a  plaintiff  a  right  to  recover.  The  charge  necessarily 
misled  the  jury. 

The  charges  asked  were  properly  asked,  and  should  have 
been  given  as  asked.  The  additional  chai'ge  given  by  the 
court  was  erroneous. 

Falkner,  contra. 

PHELAN,  J. — The  counsel  for  the  plaintiff  in  error,  in 
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the  brief  which  he  has  submitted,  argaes  very  strenuously, 
that  it  was  the  duty  of  the  court  to  have  dismissed  the  suit 
of  the  plaintiff  below,  upon  the  statement  made  by  him,  that 
it  was  prosecuted  for  the  benefit  of  another,  and  that  he  had 
been  indemnified  against  the  payment  of  costs,  upon  the 
ground,  that  it  is  the  duty  of  the  cour  "  to  prevent  its  pro- 
cess from  being  abused,  and  turned  into  instruments  of  vex- 
ation and  oppression."  In  the  first  place,  the  record  does  not 
show,  that  any  exception  was  taken  by  the  defendant  to  the 
refusal  of  the  court  to  grant  his  motion  to  dismiss ;  it  is,  in- 
deed, more  an  inference,  than  a  direct  statement  that  any 
motion  to  dismiss  was  made.  If  the  position  intended  to  be 
assumed  is,  that  the  court  should  dismiss  a  suit  in  the  case 
supposed,  on  its  own  mere  motion,  it  is  not  tenable,  for  two 
reasons;  First,  the  facts  do  not  make  out  a  case  of  "abuse 
of  the  process  of  the  court. 

A  man  who  has  a  good  cause  of  action  may  sell  it  to  an- 
other, or  make  a  gratuity  of  it,  if  he  chooses,  and  the  only 
restriction  imposed  by  law  upon  the  transaction  is,  that  if 
the  cause  of  action  be  not  assignable,  th^  suit  shall  be  pros- 
ecuted in  the  name  of  him  to  whom  it  originally  belonged, 
far  the  use  of  the  transferree  ;  and  if  th 3  latter  chooses  to  indem- 
nify the  former  against  costs,  or  if  the  former  even  stipulates 
for  such  indemnity,  there  is  nothing  unlawful  about  the  mat- 
ter. But  if  the  facts  even  made  out  the  case  supposed,  and 
these  amounted  to  a  defence  to  the  action,  they  must  he  sub- 
mitted to  the  jury,  since  our  courts  have  decided  uniformly, 
from  an  early  day  (Smith  v,  Seaton,  Minor,  75),  that  the 
court,  except  in  cases  provided  by  statute,  have  no  power  to 
order  a  non  suit  (Hunt  v.  Stewart,  7  Ala.  Rep.  525),  against 
the  will  of  the  jilaintifp. 

The  offer  of  the  defendant  to  prove  to  the  jury  tlie  state- 
ment made  by  tlie  plaintiff  to  the  court,  was  pioperly  over- 
ruled. It  does  not  plainly  appear  how  this  sfcitetn  *nt  came 
to  be  made,  whether  it  was  voluntary  or  not,;  but  we  must 
presume  it  to  be  voluntary,  as  the  court  has  no  [u)\ver  to 
compel  a  party  to  make  a  stcitement  in  this  way.  There  is 
much  of  this  statement  that  is  wholly  irrelevant  to  the  issue 
befor/;  thecour*^,  even  ns  nn  admission  of  the  jilaintiff,  and  the 
offtr  to  prove  it  as  a  whole,  which  was  the  offer  made  by  de- 
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fendant,  could  be  rightfully  overruled  by  the  court.  He 
might  also  have  admitted  it,  without  error,  as  a  part  of  it  was 
relevant ;  but  in  such  a  case  the  court  is  not  bound  to  dis- 
criminate; that  is  the  business  of  the  parties  themselves. 
Hrabowski's  Ex'r  v.  Ilerbert  Daniel  &  Co.  4  Ala.  Kep.  265. 

The  charge  of  the  court  lays  down  the  broad  proposition, 
that  if  defendant  had  either  failed  or  refused  to  pay  accord- 
ing to  contract,  or  had  refusal  to  enter  into  writings,  that 
plaintiff  was  entitled  to  recover. 

The  defendant  took  possession  of  the  land  under  a  verbal 
contract  to  purchase,  and  a  part  of  this  contract  was,  that  he 
should  pay  "$500  down,  and  $500  twelve  months  after." 
The  proof  shows,  that  he  paid  no  money ;  that  he  remained 
in  possession  for  more  than  twelve  months,  and  then  aban- 
doned the  possession,  before  the  suit  was  brought.  There  is 
no  proof  that  he  failed  or  refused  to  pay  the  money  because 
the  plaintiff  neglected  or  refused,  upon  application,  to  exe- 
cute to  him  a  deed  or  other  written  contract  for  the  pur- 
chase and  sale  of  the  land,  as  a  condition  to  his  payment  of 
the  money.  His  failure  to  pay  the  money,  then,  was  a  viola- 
tion of  his  contract,  from  the  very  day  he  took  possession,  as 
to  the  first  $500,  and  a  farther  violation,  after  twelve  months, 
as  to  the  second  $500  ;  which  made  him  liable  to  the  plaintiff 
at  any  time  for  the  use  and  occupation  of  the  land  for  the 
time  he  occupied  it.  The  contract  being  for  the  sale  of  land, 
and  not  in  writing,  bound  neither  of  the  parties,  under  the 
Statute  of  Frauds,  and  it  was  in  the  power  of  either  to  disre- 
gard it  altogther.  But  if  the  defendant  was  put  in  the  pos- 
session of  land  under  it,  and  then  refused  to  comply  with  the 
contract  on  his  part,  without  fault  on  the  part  of  the  plaintiff, 
the  latter  would  be  entitled  to  an  action  for  use  and  occupa- 
tion, to  recover  of  the  defendant  whatever  the  possession  of 
the  land  was  reasonably  worth. 

A  contrary  doctrine  was  held  for  a  time,  under  the  impos- 
ing authority  of  Lord  Mansfield,  in  the  case  of  Kirtland  v. 
Pounsett,  2  Taunton,  145,  upon  the  construction  of  the  Eng- 
lish statute  giving  the  action  for  use  and  occupation  of  land, 
(11  Geo.  2),  of  which  ours  is  a  copy,  (Clay's  Dig.  505,  §  1,)  in 
which  he  held,  that  to  authorize  that  action,  the  relation  of 
landlord  and  tenant  must  exist,  and  that  when  a  party  enters 
21 
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under  a  contract  of  purchase,  the  idea  of  landlord  and  tenant 
is  negatived. 

The  criticism  of  Mr.  Baron  Grraham,  in  the  Court  of  Ex- 
chequer, in  Hull  V.  Vaughan,  6  Price,  157,  upon  that  case, 
indicates  the  course  of  decision  now  generally  adopted,  in  re- 
spect to  the  action  for  use  and  occupation.  He  says ;  "  It  is 
not  necessary,  in  this  species  of  action,  that  the  proper  rela- 
tion of  landlord  and  tenant  should  be  distinctly  made  out  be- 
tween the  parties,  because  the  action  is  calculated  in  form  to 
meet  cases  where  the  parties  do  not  bear  these  characters,  if 
there  be  in  point  of  fact  an  ownership  on  one  hand  and  an  occu- 
pation on  the  other ;  and  it  should  be  liberally  applied  where  it 
may  be  found  to  be  a  party's  onl}-  remedy."  See,  on  this 
subject,  Davidson  v.  Earnest,  7  Ala.  Kep.  817,  and  authorities 
there  cited. 

If  the  view  taken  of  the  charge  given  by  the  court  be  cor- 
rect, there  was  no  error  in  refusing  to  charge  that  plaintifi' 
was  bound  either  to  offer  to  enter  into  Avritings,  or  to  demand 
of  defendant  that  he  should  do  so.  The  plaintiff 's  right  of 
action  was  complete  as  soon  as  defendant  took  possession  of 
the  land,  sxA  failed  to  pay  the  money  he  stipulated  to  pay, 
and  as  he  stipulated  to  pay  it. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


Ex  Pakte  LOWE. 

\.  When  a  new  trial  is  granted  to  the  defeudant  "outbe  payment  of  all  the 
costs  of  suit,"  the  order  is  not  an  absolute,  but  a  conditional  graut  of  a  uew 
trial,  and  its  effect  is  to  keep  the  cause  in  court  subjiulicc  until  the  next  ternru 

2.  And  if  the  costs  are  paid  during  vacation,  or  before  the  cause  is  called  up  for 
action  by  the  court  at  the  next  succeeding  term,  tlie  condition  is  complied 
with,  and  the  efifect  of  such  a  payment  is  to  place  the  cause  on  the  docket  for- 
trial 

3.  When  a  cause  is  improperly  stricken  from  the  docket,  mandamus  is  the  i-eme- 
dy  to  procure  it  to  be  reinstated. 

Motion  for  a  mandamus  against  the  Circuit  Judge  of  the 
eighth  judicial  circuit. 


JANUARY  TERM,  1852.  381 


Ex  Parte  Lowe. 


Martin  &  Baldwin,  for  the  motion. 

1.  The  order  granting  a  new  trial  on  payment  of  cost  was 
an  absolute  grant  of  a  new  trial.  Wheatly  v.  Price,  3.  J.  J. 
Marsh.  169 ;  Dana  v.  Gill,  6  J.  J.  Marshall,  243 ;  Johnson  v. 
Taylor  &  Reed,  3  Smedes  &  Mar.  99 ;  Reese  v.  Billing,  9  Ala. 
Rep.  263 ;  Stephenson  v.  Mansony,  4  Ala.  Rep.  317 ;  Whita- 
ker  V.  Sanford,  13  Ala.  Rep.  522 ;  Lyon  v.  Long,  6  Ala.  Rep. 
103.  Cost  could  not  be  paid  before  it  was  taxed,  and  in  many 
instances  it  could  not  be  taxed  during  the  term  of  the  court. 
Southerland  v.  Sheffield,  2  Wend.  293. 

2.  A  mandamus  is  the  proper  means  of  obtaining  relief 
Stephenson  v.  Mansony,  4  Ala.  Rep.  318. 

K  Harris  and  H.  C.  Semple,  contra. 

1.  The  judgment  was  once  in  force,  and  unless  expressly 
opened  or  annulled  during  the  term,  must  continue  in  force 
until  reversed  by  a  superior  tribunal. 

2.  The  order  that  a  new  trial  be  granted  was  clearly  con- 
ditional, and  the  condition  a  condition  precedent.  See  Sands 
V.  McLellan,  6  Cow.  582 ;  Somers  v.  Sloan,  3  Harrison,  (New 
J.  R.)  46,  overruling  Gilliland  v.  Rapplea,  3  Green.  139; 
Rixey  v.  Ward,  3  Randolph,  52 ;  Moberly  v.  Davar,  5  Black- 
ford, (Ind.  R.)  409 ;  Jackson  v.  Eddy,  2  Cowen,  598,  600 ; 
Dodsley  v.  Lady  Hamilton,  5  Taunt.  1,  where  it  said  that 
wherever  a  favor  is  granted  on  terms,  performance  is  a  con- 
dition precedent. 

3.  It  may  be  said  that  the  condition  was  impossible,  as  it 
extended  beyond  the  term.  If  so,  the  right  could  now  vest. 
See  authorities  cited  in  Parsons's  opinion  in  Edwards  v.  Lewis, 
18  Ala.  494 ;  Bacon's  Ab.  Vol.  1,  title  condition,  M.  page  650 ; 
Taylor  v.  Bullen,  6  Cowen,  624  7 ;  Wood  v.  Worsley,  2  H. 
Blackstone,  574 ;  and  note  (a)  same  case,  page  582 ;  and  6 
Durnford  &  East.  710. 

4.  Some  cases  are  cited,  one  from  Miss,  recognizing  one 
in  5  J.  J.  Marshall,  where  it  is  stated  that  such  an  order  is 
not  conditional,  but  that  the  party  has  a  right  to  his  costs, 
which  may  be  enforced  by  attachment  or  execution.  This  is 
denied  in  the  English  cases,  and  in  a  case  in  Cowen,  where  it 
said  that  the  order  is  a  favor  to  the  party  applying  for  it,  and 
his  acceptance  of  it  with  the  condition  depends  on  his  own  vo- 
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lition.  See  Hand  v.  Lady  Dinelj,  2  Strange,  1220 ;  Stokes 
V.Woodson,  7  Sum.  R.  6 ;  Note  to  Jackson  v.  Eddy,  2  Cowen, 
600;  Flicker  v.  Eastman,  11  East.,  319. 

5.  If  the  order  required  the  payment  of  costs,  within  the 
term,  then  the  judgment  was  in  force  at  the  conclusion  of  the 
term,  and  the  defendant  Lowe  would  not  be  bound  for  any 
costs,  afterwards  accrued,  because,  the  case  was  at  an  end. 
And  the  party  would  have  a  right  to  prepare  for  trial,  if  he 
chose  to  do  so,  as  the  defendant  would  not  be  prejudiced  by 
his  doing  so. 

6.  The  understanding  among  the  lawyers  of  Montgomery, 
as  to  the  practice  on  such  orders,  would  be  evidence  for  the 
defence  in  case  of  a  suit  by  the  client  against  his  attorney, 
for  negligence^  but  is  no  evidence  of  the  law. 

DARGAN,  C.  J. — Benjamin  P.  Hunter  brought  an  action 
on  the  case  against  Lowe,  in  the  Circuit  Court  of  Montgome- 
ry, and  at  the  Fall  term,  1850,  obtained  a  verdict  and  judg- 
ment for  $180  54-100,  During  the  same  term  Lowe,  the  de- 
fendant, moved  the  court  for  a  new  trial,  and  the  motion  com- 
ing on  to  be  heard,  the  following  order  was  made :  "  Came 
the  parties  by  their  attorneys,  and  the  defendant  moves  the 
court  for  a  new  trial,  on  the  ground  that  the  verdict  was  con- 
trary to  law  and  without  evidence ;  which  motion  being  heard 
and  understood  by  the  court,  it  is  considered  that  a  new  trial 
be  granted  the  defendant,  on  the  payment  of  all  the  costs  of 
suit."  The  defendant  did  not  pay  the  costs  until  the  first  day 
of  the  next  succeeding  term,  when  they  were  paid,  and  after- 
wards at  the  same  term,  the  plaintiff  moved  the  court  to  strike 
the  case  from  the  docket,  because  the  costs  had  not  been  paid 
during  the  previous  term,  at  which  the  order  was  made.  On 
the  trial  of  this  motion,  it  appeared  that  the  plaintiff  had  ex- 
amined a  witness  by  deposition,  in  the  vacation  between  the 
two  terms,  and  that  he  had  been  cross-examined  by  the  de- 
fendant. The  defendant  also  examined  several  members  of 
the  bar,  who  testified  that  the  usual  int'Tpretation  put  upon 
such  orders  was,  that  the  cost  should  be  paid  by  the  next 
succeeding  term.  The  court,  however,  granted  the  motion, 
and  made  the  judgment  absolute,  to  which  the  defendant  ex- 
cepted, and  now  moves  the  court  for  a  mandamiLs  to  compel 
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the  Circuit  Court  to  reinstate  the  cause  on  the  docket,  and 
proceed  with  the  new  trial. 

Whether  we  should  grant  the  writ  depends  on  the  proper 
construction  of  the  order  made  at  the  Fall  term,  1851.  We 
cannot  yield  our  assent  to  the  proposition  that  this  order  was 
an  absolute  grant  of  a  new  trial.  It  is  beyond  doubt  certain, 
that  the  presiding  Judge  did  not  intend  to  grant  a  new  trial 
unconditionally;  if  he  had,  no  condition  would  have  been  at- 
tached to  the  grant.  It  is  therefore  a  grant  of  a  new  trial 
upon  condition,  and  this  condition  was  that  the  defendant 
pay  all  the  costs  of  the  suit.  Had  he  then  paid  all  costs  that 
had  accrued,  the  condition  would  have  been  performed.  But 
he  did  not  pay  the  costs  until  the  next  succeeding  term.  Was 
this  a  compliance  with  the  condition?  The  well-settled  rule 
is,  that  when  the  act  constituting  the  condition  is  the  payment 
of  money,  but  the  time  when  it  is  to  be  paid  is  not  specified, 
then  the  money  is  to  be  paid  within  convenient  time.  Bacon 
Abr.  Vol.  2,  title,  condition,  824 ;  Carter  v.  Carter,  14  Pick. 
424 ;  Roberts  v.  Beattie,  2  Penn.  63.  What  is  a  convenient  or 
reasonable  time,  must  be  ascertained  by  the  circumstances  of 
each  particular  case,  unless  in  a  j^articular  class  of  cases  the 
law  has  settled  what  shall  be  so  considered ;  and  we  think 
that  what  is  to  be  considered  reasonable  time  in  the  case  be- 
fore us  has  been  settled  by  the  previous  decisions  of  this  court. 
In  the  case  of  Willis  &  Co.  v.  The  Planters'  and  Merchants' 
Bank  of  Mobile,  decided  at  the  last  term,  (19  Ala.  141)  the 
question  arose  upon  an  order  setting  aside  a  judgment,  and 
granting  a  new  trial,  "  upon  condition  that  the  defendant  pay 
all  the  cost "  that  had  accrued  in  the  cause.  The  costs  had 
not  been  paid,  and  at  the  next  term,  an  order  was  made  dis- 
charging the  order  of  the  previous  term,  and  authorizing  the 
plaintiff  to  proceed  to  enforce  his  judgment.  We  held,  in 
conformity  with  the  practice  as  indicated  by  our  previous  de- 
cisions, that  such  an  order  did  not  absolutely  vacate  the  judg- 
ment, but  its  effect  was  to  continue  the  cause  in  court  until 
at  the  next  term  it  was  ascertained  whether  the  condition  was 
performed.  To  the  same  effect  are  the  cases  of  Mansony  v. 
Stephenson,  4  Ala.  317 ;  Reese  v.  Billings,  9  Ala.  265.  These 
decisions  establish  the  practice,  that  such  an  order  as  the  one 
before  us  may  be  complied  with  at,  or  by,  the  next  succeed- 
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ing  term,  or  even  when  the  cause  is  called  up  for  action  by 
the  court,  and  its  effect  is  to  keep  the  cause  in  court  sub  ju- 
dice,  until  that  time.  That  such  is  the  best  practice  that  could 
have  been  adopted,  no  one  will  pretend ;  but  it  has  existed 
for  a  considerable  time,  and  has  received  the  sanction  of  this 
court.  We  cannot,  therefore,  depart  from  it.  It  may  not, 
however,  be  improper  to  remark,  that  the  Circuit  Courts 
should  never  grant  new  trials  upon  conditions  to  be  perform- 
ed in  vacation,  or  at  the  next  succeeding  term ;  for  the  effect 
of  such  orders  is  to  keep  the  judgment  suspended  until  the 
next  term,  and  if  the  defendant  then  declines  to  perform  the 
condition,  he  may  do  so,  but  in  the  mean  time  he  has  gained 
a  term,  and  the  plaintiff,  when  he  gets  rid  of  the  motion,  may 
often  discover  that  he  has  lost  the  opportunity  of  collecting 
his  debt.  The  new  trial  ought  to  be  granted  absolutely,  or 
not  at  all.  We,  however,  must  adhere  to  the  practice  which 
we  have  sanctioned,  and  consequently  hold  that  the  payment 
of  the  costs,  on  the  first  day  of  the  next  succeeding  term  after 
the  order  was  made,  was  a  payment  within  a  reasonable  time, 
and  that  the  effect  of  such  a  payment  when  made,  was  to 
place  the  cause  on  the  docket  for  trial.  The  court,  therefore, 
erred  in  striking  it  off,  and  the  writ  of  mandamus  is  the  prop- 
er remedy  to  have  it  reinstated.  See  Mansony  v.  Stephen- 
son, supra.  It  is  not,  however,  usual  to  grant  the  writ  in 
the  first  instance,  but  a  rule  to  show  cause  why  it  should  not 
be  granted. 

Let  the  rule  be  entered. 


COOK  vs.  WALTHALL. 


.  Garnishment  only  lies  to  subject  those  demands  for  which  the  defendant  in  at- 
tachment could  maintain  debt  or  indebitatus  assumpsit. 

,  Two  attachments,  issued  by  a  justice  of  the  peace,  were  levied  by  a  constable 
on  certain  personal  property  of  the  defendant,  and  plaintiff's  attachment  was 
levied  soon  afterwards  by  the  sheriff  on  the  same  property;  several  other  at- 
tachments were  subsequently  issued  by  the  justice,  and  were  also  levied  by  the 
constable  on  the  same  property,  and  judgments  having  afterwards  been  ren- 
dered by  the  justice  in  all  the  attachment  suits  pending  before  him,  the  prop- 
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erty  was  sold  by  the  constable,  and  the  proceeds  of  sale  paid  over  to  the  jn»- 
tice  ;  plaintiff  notified  the  justice  that  he  clainied  the  suq)lus  remaining  in  his 
binds  after  satisfying  Uie  two  attachments  first  levied,  but  the  justice  disre- 
garding the  notice  paid  over  the  surplus  to  the  junior  creditors,  and  the  plain- 
tiff afterwards  summoned  him  by  proces*  of  garnishment  as  the  debtor  of  the 
defendant.  //  was  held — 
That  these  facts  showed  no  debt  or  deniaod  which  could  be  reached  by  process  of 
garnishment. 

Error  to  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  N.  Cook. 

Cook,  the  plaintiff  in  error,  having  obtained  a  judgment 
upon  proceedings  in  attachment  against  one  William  H. 
Eaulke,  issued  a  garnishment,  requiring  Walthall,  the  defen- 
dant in  error,  to  appear  and  answer  what  he  was  indebted  to 
Faulke,  or  what  moneys  and  assets  of  his  he  liad  in  his  hands, 
&c.  Walthall  answered,  that  he  owed  Faulke  nothing,  and  had 
no  effects  of  his  in  his  hands  at  the  date  of  the  service  of  the 
garnishment.  This  answer  was  contested  as  incorrect,  and 
an  issue  was  formed  to  try  its  truth  under  the  statute. 

Upon  the  trial  of  this  issue,  it  appeared  that  Walthall,  as  a 
justice  of  the  peace,  had  issued  two  writs  of  attachment  on 
the  27th  December,  1847,  one  in  favor  of  B.  S.  &  T.  T.  Reeves 
for  $13  25,  the  other  in  favor  of  George  0.  Miller  for  $25  65, 
against  the  estate  of  said  Faulke.  These  writs  were  placed 
in  the  hands  of  one  Tanner,  a  constable,  who  levied  them  on 
divers  chattels,  among  which  was  a  sorrel  horse,  as  the  prop- 
erty of  said  Faulke.  It  was  shown  that  the  attachment  of 
Cook  was  levied  by  the  sheriff,  a  few  minutes  after  the  consta- 
ble had  levied,  upon  said  horse,  and  that  such  levy  by  the 
sheriff  was  so  endorsed  on  the  attachment  and  returned  by  him 
into  court.  After  this,  divers  other  small  attachments  were 
issued  by  Walthall,  as  justice,  placed  in  the  hands  of  Tanner, 
the  constable,  and  by  him  levied  on  the  same  property. 
Judgments  having  been  rendered  on  the  attachments  return- 
able before  said  justice,  executions  were  issued,  and  the  con- 
stable  sold  the  property  on  twelve  months  credit.  The 
money  was  subsequently  collected  by  him,  and  paid  over  to 
said  justice,  Walthall,  who  received  notice  from  Cook  before 
he  paid  out  the  money,  that  he,  Cook,  would  contend  for  all 
the  fund  remaining  after  satisfying  the  two  attachments  first 
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levied.  Said  Walthall,  nevertheless,  disregarding  the  notice, 
refused  to  retain  the  surplus,  but  paid  it  over  to  the  junior  at- 
tachments. This  disposition  of  the  fund  was  made  previous 
to  the  service  or  issue  of  the  garnishment  upon  him ;  but  it 
appeared  the  parties  to  Avhom  the  same  was  paid,  had  indem- 
nified said  Walthall  against  liability  on  account  of  such  pay- 
ments. 

Upon  this  state  of  facts,  the  court  charged  the  jury,  that 
if  they  believed  that  the  defendant  Walthall  was  neither  in- 
debted to  Faulke,  nor  had  any  effects  of  his  in  his  hands  at 
the  date  of  the  service  of  the  garnishment,  other  than  the  re- 
ceipt of  the  money  from  the  constable,  arising  from  the  sale  of 
the  property  levied  on  as  shown  by  the  proof,  they  should 
find  for  the  garnishee.  This  charge  was  excepted  to  by  the 
counsel  of  Cook,  who  brings  the  cause  to  this  court  by  writ 
of  error,  and  assigns  the  same  as  the  ground  for  reversal. 

Jenkins,  for  plaintiff  in  error,  made  the  following  points : 

Plaintiff  in  attachment  has  a  right  to  contest  a  garnishment 
suit,  which  seeks  to  obtain  the  money  owing  by  the  purchaser 
of  the  attached  property,  and  which  had  been  lawfully  sold 
by  an  older  execution  than  the  attachment.  12  Ala.  Rep. 
478,  Johnson  v.  Burnett's  adm'r.  And  in  that  case,  the 
debtor  had  given  his  note,  payable  not  to  defendant  in  attach- 
ment, but  to  the  officer  who  sold  the  attached  propeity  under 
the  older  execution ;  and  the  debtor  and  ofiicer  who  sold, 
Burnett,  were  both  summoned  as  garnishees ;  and  the  opinion 
of  the  court,  and  the  whole  adjudication  in  that  case,  pro- 
ceeded on  treating  the  funds  as  in  the  hands  of  said  officer. 

A  levy  of  execution  subsequent  to  levy  of  attachment, 
cannot  defeat  the  lien  of  the  attachment.  Pond  v.  Griffin,  1 
Ala.  Rep.  678.  And  as  to  priority  of  liens,  see  Smith  v. 
Hogan,  4  Ala.  93. 

The  lien  of  an  attachment  levied  by  garnisheeing,  not  de- 
feated by  garnishee's  paying  under  judgment  and  execution, 
the  amount  owing  the  defendant  in  attachment  at  the  time  of 
service  of  the  summons.     15  Ala.  Rep.  732,  and  ib.  183. 

Garnishment  will  lie  wherever  indebitatus  assumpsit  would 
lie  by  defendant  in  attachment  against  garnishee.  McGehee 
V.  Walke,  11  Ala.  Rep.  273,  and  17  ib.  312. 
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No  counsel  for  defendant. 


CHILTON,  J. — It  may  be  conceded,  that  the  lien  created 
by  the  levy  of  Cook's  attachment  could  not  be  defeated  by 
the  subsequent  levy  of  other  and  junior  attachments  by  the 
constable,  and  that  Cook  is  not  without  remedy  to  enforce  his 
lien ;  yet  it  is  too  clear  to  admit  of  doubt,  that  he  cannot  reach 
the  fund  by  the  process  of  garnishment.  This  is  a  proceed- 
ing by  which  a  creditor  is  enabled  to  reach  in  a  summary 
way  a  demand  due  from  a  third  person  to  his  debtor ;  and  to 
entitle  the  plaintiff  to  this  remedy,  it  must  be  shown  that  the 
judgment  debtor  could  have  maintained  debt  or  indebitatus 
assumpsit  for  the  recovery  of  the  demand  sought  to  be  sub- 
jected. McGehee  v.  Walke,  11  Ala.  Rep.  273.  In  other 
words,  the  plaintiff  in  the  garnishment  is  merely  substituted 
to  the  rights  of  his  debtor ;  and  if  the  latter  could  neither 
maintain  debt  nor  assumpsit  for  the  recovery  of  the  demand 
sought  to  be  recovered,  the  plaintiff  in  the  garnishment  is 
not  entitled  to  this  remedy.  McGehee  v.  Walke,  15  Ala. 
Rep.  183.  Now  it  is  not  contended  that  Faulke  could  have 
recovered  this  fund  from  Walthall  by  any  action,  for  the  mo- 
ney certainly  belongs  either  to  the  plaintiff  in  error,  or,  his 
claim  aside,  to  the  creditors  of  Faulke  whose  attachments 
were  subsequently  levied.  It  is  not  a  question  whether  the 
money  shall  be  paid  to  Faulke  or  to  the  attaching  creditor, 
but  the  controversy  is  between  two  creditors  who  have  con- 
flicting liens  by  virtue  of  their  levies.  This  controversy  can- 
not be  settled  in  such  proceeding  as  this. 

Again :  Walthall  had  paid  over  the  money  to  persons  enti- 
tled as  against  Faulke,  to  receive  it,  before  the  garnishment 
issued,  so  that  he  could  not  be  regarded  as  Faulke's  debtor 
when  the  garnishment  was  served. 

In  any  view  which  can  be  taken  of  this  case,  it  is  clear  the 
party  has  mistaken  his  remedy,  and  that  the  court  properly 
instructed  the  jury  to  find  for  the  garnishee,  if  he  had  received 
from  the  constable  the  proceeds  of  this  sale,  as  set  forth  by 
the  proof  in  the  bill  of  exceptions,  and  was  not  otherwise 
indebted. 

Whether,  if  the  facts  stated  in  the  bill  of  exceptions  be 
true,  Cook  has  not  his  remedy  against  Walthall  for  the  sur- 
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plus  remaining  after  satisfying  the  two  attachments  first  levied, 
we  are  not  now  called  upon  to  decide.  We  are  very  sure 
these  facts  do  not  make  Walthall  Faulke's  debtor,  and  conse- 
quently show  no  demand  which  can  be  reached  by  garnish- 
ment. 

Let  the  judgement  be  affirmed. 


KANDALL,  Adm'k.  vs.  SHRADER. 

1.  Under  the  statute  of  distribution  in  this  State  prior  to  the  passage  of  the  acts 
of  1848  and  1850,  an  ante-nuptial  agreement  entered  into  between  husband 
and  wife,  ■which  stipulated  that  the  wife  "  shall,  during  her  natural  life,  have 
the  sole  management  and  control  of "'  the  slaves  owned  by  her  bafore  mar- 
riage, "  with  the  exclusive  right  to  dispose  of  the  same  at  her  death,"  vests 
the  entire  estate  in  the  slaves  in  the  wife  for  her  separate  use ;  and  if  she  die 
without  disposing  of  them,  they  go  to  her  administrator  and  next  of  kin,  and 
not  to  her  husband. 

Error  to  the  Circuit  Court  of  Shelby. 
Tried  before  the  Hon.  Geo.  D.  Shortridge. 

Detinue  by  the  plaintiff  against  the  defendant  in  error,  for 
certain  slaves. 

By  the  bill  of  exceptions  it  appears,  that  Zachariah  Neal 
died,  having  made  his  will,  which  was  duly  admitted  to  pro- 
bate, by  which  Frances  Neal,  his  widow,  was  made  residuary 
legatee  of  his  estate,  after  the  payment  of  his  debts  and  a  few 
specific  legacies.  Before  the  final  settlement  of  his  estate, 
but  when  the  slaves  in  controverry  were  in  possession  of  his 
widow,  she,  in  contemplation  of  marriage  with  the  defendant 
Shrader,  entered  into  an  ante-nuptial  agreement  with  him, 
which  was  signed  and  sealed  by  both,  and  which  declares 
"  that  the  said  parties  having  determined  to  enter  together 
into  the  estate  of  matrimony,  and  being  desirous  to  secure  to 
the  said  Frances  Neal,  during  her  life,  the  control  of  certain 
property,  and  the  right  to  dispose  of  the  same  at  her  death, 
it  is  agreed  by  and  between  the  said  parties,  that  the  said 
Frances  Neal  shall,  during    her  natural  life,  have  the  sole 
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management  and  control  of  twenty  negro  slaves  now  belong- 
ing to  the  estate  of  her  former  husband,  Zachariah  Neal,  de- 
ceased, with  the  exclusive  right  to  dispose  of  the  same  at  her 
death,  and  that  the  said  Frances  Neal  shall  have  like  control 
of  a  wagon  and  carriage,  and  eight  horses  now  in  her  posses- 
sion." The  marriage  was  solemnized,  and  the  slaves  remain- 
ed in  the  possession  of  the  parties  until  the  death  of  the  wife, 
who  made  no  disposition  of  them.  In  the  mean  time  the 
executors  of  Zachariah  Neal  made  final  settlement  of  his  es- 
tate. Randall,  the  plaintiff  in  error,  became  the  administra- 
tor of  Mrs.  Shrader,  and  brought  an  action  of  detinue  to  re- 
cover the  slaves  named  in  the  agreement,  from  Shrader,  the 
husband,  who  retained  possession  of  them  after  the  death  of 
his  wife,  claiming  them  as  his  own.  The  court  below  charged 
the  jury,  that  upon  these  facts  the  defendant  was  entitled  to 
a  verdict,  which  was  accordingly  rendered.  The  plaintiff 
excepted  to  this  ruling  of  the  court,  and  here  assign  it  for 
error. 

Rice  &  Morgan,  for  the  plaintiff  in  error : 

1.  The  settled  doctrine  of  this  court  is,  that  the  husband  is 
not  entitled  to  the  slaves  owned  by  the  wife  at  the  time  of 
the  marriage,  unless  he  had  reduced  them  into  his  possession 
"during  the  life  of  the  wife."  Vanderveer  v.  Alston,  16  Ala. 
Rep.  497 ;  Bibb  v.  McKinley,  9  Porter,  644. 

2.  Although  the  possessson  need  not  be  actual  in  every 
case,  it  must  be  actual  or  constructive.  Thus,  possession  by 
the  wife's  guardian  is,  by  operation  of  law  the  possession  of 
the  husband.  "  This  constructive  possession  of  the  husband, 
by  virtue  of  which  his  marital  rights  attach,  arises  out  of 
the  relation  in  which  the  guardian  stands  towards  him."  Mc- 
Daniel  v.  Whitman,  16  Ala.  Rep.  343. 

3.  "  Unless  he  reduces  them  into  possession,  no  property 
vests  in  him,  but  they  shall  remain  to  the  wife  or  to  her  represen- 
tatives^ after  the  coverture  is  determined*"  Bibb  v.  McKinley, 
9  Porter's  Rep.  642 ;  Andrews  v.  Jones,  10  Ala.  Rep.  422. 

4.  His  possession  must  be  "as  husband  f^  for  if  it  be  a  pos- 
session held  as  executor,  or  trustee,  it  will  not  vest  the  prop- 
erty in  him.  Nor  will  he  acquire  title  to  the  property,  if 
there  be  an  ante-nuptial  contract  securing  to  the  wife  "  during 
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her  natural  life,"  "  the  sole  management  and  control "  of  the 
slaves,  "  with  the  exclusive  right  to  dispose  of  the  same  at 
her  death,"  and  he  resides  with  the  wife  and  with  her  has 
possession  of  the  slaves.  '*  His  possession  will  be  referred  to 
the  deed,  and  is  in  law  the  possession  of  the  wife."  Lee  v. 
Matthews,  10  Ala.  Rep.  686 ;  9  Porter,  644,  Supra.;  Price  v. 
Sessions,  3  How.  U.  S.  Rep,  624 ;  Clancey's  Heirs  and  Wife, 
132,  133. 

6.  The  law  never  implies  a  contract,  when  there  is  an  ex- 
press contract.  And  so  there  cannot  be  a  constrictive  (or  im- 
plied) possession,  when  there  is  an  express  contract  excluding 
such  possession.  3  Johns.  Chan.  87 ;  17  Johns.  Rep.  648. 

6.  If  the  husband  never  acquires  possession  during  the  life 
of  his  vjifcj  he  cannot  acquire  title  to  her  slaves.  The  accrual 
of  his  title  depends  on  his  acquiring  such  possession.  By 
his  own  contract  (in  this  case)  before  the  marriage,  he  de- 
prived himself  of  acquiring  the  possession  during  the  life  of 
his  ivife^  and  thus  necessarily  prevented  the  property  from 
vesting  in  him.  10  Missouri,  368. 

7.  The  words  used  in  the  ante-nuptial  contract,  create  a 
separate  estate  in  the  wife,  by  indicating  that  the  "  intent  was  to 
secure  the  slaves  to  the  use  of  the  wife,  in  such  a  mode  as  to 
be  inconsistent  with  the  enjoyment  of  the  property  by  the  hus- 
band or  with  the  exo'cise  of  dominion  over  it  hy  him'''  Newman 
V.  James,  12  Ala.  Rep.  29 ;  Clancey's  Husband  and  Wife, 
262,  267. 

8.  An  agreement  by  a  husband  that  "  his  wife  shall  enjoy 
and  receive  rents  and  profits,"  gives  her  a  separate  estate. 
O'Neal  et  al.  v.  Teague,  8  Ala.  Rep.  349. 

9.  But  whether  a  separate  estate  is  created  or  not,  it  ap- 
pears that  the  husband  in  this  case  has  by  an  ante-nuptial 
contract  duly  executed  and  recorded,  declared  his  settled  in- 
tention not  to  reduce  the  slaves  of  his  wife  to  his  possession 
during  her  life,  or  to  assert  his  marital  rights,  and  it  is  not 
pretended  that  during  the  life  of  his  wife  he  ever  did  or  said 
any  thing  in  conflict  with  this  declared  intention.  "  Between 
hvshand  and  wife,  his  possession  may  be  qualified  by  his  in- 
tention, and  the  ownership  follows  his  loiliy  Andrews  &  Bro. 
V.  Jones,  10  Ala.  Rep.  422,  423. 

10.  It  is  important  to  observe  in  this  case,  that  at  the  mar- 
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riage  the  slaves  belonged  to  the  estate  of  the  former  husband 
of  the  defendant's  wife ;  that  she  was  the  residuary  legatee 
of  her  former  husband,  that  the  executor  had  not  at  her  mar- 
riage with  defendant,  assented  to  the  legacy,  that  it  is  dis- 
tinctly stated  in  the  ante-nuptial  contract,  that  the  slaves  be- 
longed to  the  estate  of  said  former  husband,  and  that  the 
slaves  were  mere  choses  in  action  at  that  time,  that  the  legal 
title  to  them  was  then  in  the  executor  of  Neal  and  remained 
so,  long  after  the  marriage  and  until  the  final  settlement  of 
Neal's  estate  in  1843.  Property  of  this  kind  could  not  pos- 
sibly vest  in  the  husband  before  the  final  settlement.  When 
the  ante-nuptial  contract  is  construed  with  reference  to  these 
facts,  it  must  be  understood  as  a  plain  engagement  by  the 
husband  that  the  title  should  never  vest  in  him  as  husband.  3 
Howard's  Rep.  634,  Supra. ;  9  Porter,  644,  Supra. ;  3  Des- 
sausure's  Rep.  156;  2  McCord's  Ch.  Rep.  433  ;  6  Gill  &  Johns. 
349;  6  How.  U.  S.  Rep.  78. 

11.  In  Maryland  and  New  York,  and  all  other  States  which 
adopt  the  English  decisions  founded  on  29  Ch.  2,  c.  3,  §  25,  a 
suspension  of  the  marital  rights  of  the  husband  during  the  life 
of  the  wife,  does  not  deprive  the  surviving  husband  of  his  right 
to  his  wife's  property  and  his  right  to  administer  upon  her 
estate  after  her  death.  Ward  v.  Thompson,  6  Gill  &  Johns. 
Rep.  349,  and  cases  cited  on  page  352. 

But  according  to  the  law  and  decisions  of  Alabama,  as 
well  as  the  common  law,  a  suspension  of  the  marital  rights 
"  during  the  life  of  the  wife,"  is  equivalent  to  "an  entire 
abandonment "  of  such  rights.  The  rule  here  is  fixed,  that 
unless  the  marital  rights  attach  during  the  life  of  the  wife, 
they  can  never  attach,  and  they  can  never  attach  until  the 
husband,  during  the  life  of  the  wife,  acquires  possession  of 
the  property  as  husband.  Randall  v.  Shrader,  17  Ala.  Rep.; 
5  Missouri  Rep.  193;  10  Missouri  Rep.  368. 

In  Tennessee  the  decisions  founded  on  the  English  Statute 
of  29  Ch.  2,  are  held  to  be  law,  giving  the  husband  as  survi- 
vor the  choses  in  action  and  property  of  the  wife,  whether 
reduced  to  possession  or  not ;  it  is  held  that  when  the  mar- 
riage settlement  makes  no  disposition  of  the  property  in  the 
event  of  the  wife's  death,  the  right  of  the  husband  "  as  sur- 
vivor," is  clear.     But  it  is  not  pretended  that  he  has  any 
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right  by  remainder,  or  in  any  other  way  than  as  survivor. 
And  this  right  of  survivorship  is  created  by  statute.  Brown 
V.  Brown,  6  Humph.  127 ;  Stewart  v.  Stewart,  7  Johns.  Ch. 
Eep.  243 ;  1  Eice's  Eq.  Kep.  315. 

The  cases  cited  from  the  Mississippi  Eeports,  and  otheis, 
by  the  defendant's  counsel,  are  not  binding  in  Alabama ;  be- 
cause they  are  based  upon  the  New  York  and  English  cases, 
which  are  founded  on  the  English  Statute  of  29  Ch.  2,  c.  3, 
§  25;  and  because  all  such  decisions  are  directly  opposed  to 
the  Alabama  decisions  and  to  the  common  law. 

White  &  Paesons,  for  defendant  in  error : 

1.  By  the  marriage,  the  husband  becomes  a  purchaser,  for  a 
valuable  consideration,  of  all  the  wife's  personal  property  and 
choses  in  action,  and  the  title  to  such  as  are  reduced  to  pos- 
session during  the  coverture,  vests  in  him  absolutely,  An- 
drews &  Bro.  V,  Jones  et  al.  10  Ala.  400 ;  Brown  v  Brown, 
6  Humph.  127  ;  3  Hen.  &  M.  399  ;  1  Eoper  on  Property,  169 ; 
Stewart  v.  Stewart,  7  John.  Chy.  245. 

2.  That  this  marriage  contract  did  not  become  operative 
until  the  marriage  took  place.  2  Story's  Eq.  §  1379.  It 
could  not  become  operative  before  that  event,  because  until 
that  event  took  place,  it  is  not  pretended  that  Shrader  had 
any  interest  in  the  property. 

3.  The  law  favors  the  marital  rights  of  the  husband,  and 
will  not  consider  them  interfered  with  by  any  disposition  of 
property  for  the  wife's  benefit,  unless  there  is  a  clear  exclusion 
of  his  interest  and  control.  8  Por.  73 ;  15  Ala.  173  ;  15  ib. 
122 ;  Atherly  on  Marriage  Settlements,  25 ;  and  this  inten- 
tion must  appear  "  heyond  a  reasonable  doubt,  or  otherwise  ho 
will  retain  his  ordinary  legal  and  marital  rights  over  it."  2 
Story's  Eq.  §  1381 ;  3  Vesey,  166,  and  Lamb  v.  Milnes,  5  ib. 
520. 

4.  When  the  wife's  separate  estate  is  for  life  only,  "she  holds 
the  remainder,  not  to  her  separate  use,  but  by  virtue  of  the 
power,  and  as  she  would  take  any  other  property,  subject  to 
the  claims  of  her  husband  upon  itj'  Clancy's  Husband  and 
Wife,  296.  The  Lord  Chancellor  said,  "  It  was  well  settled  in 
the  cases  alluded  to  by  Mr.  Eomilly,  and  many  others,  that 
where  there  is  an  express  limitation  for  life,  with  a  power  to 
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dispose  by  will,  the  interest  is  equivalent  only  to  an  estate  for 
life,"  10  Vesey,  578.  The  cases  referred  to  by  Mr.  Romilly 
are  in  3  Leonard,  71,  and  4  ib.  41 ;  13  Vesey,  452 ;  Roper 
on  Husband  and  Wife,  201,  and  the  cases  cited  in  the  notes. 
And  this  distinction  between  a  power  to  dispose  by  will^  and 
by  deed  or  vnll,  was  expressly  recognized  in  the  case  of  Bare- 
ford  V.  Street,  16  Vesey,  135.  And  Irwin  v.  Faner,  19  Ve^ 
sey,  85,  was  decided  upon  the  authority  of  Bareford  v.  Street, 
Supra,  and  Tomlinson  v.  Dighton,  1  Pr.  W.  149,  and  rests 
upon  the  ground  that  the  neice  of  Mary  Smart  could  appoint 
"  by  will  or  otherwise,"  and  therefore  does  not  conflict  with 
the  authorities  we  rely  on. 

We  must,  therefore,  come  to  the  conclusion  that  she  took  a 
separate  estate  for  life,  and  he  the  remainder.  1  John.  Chy. 
532,  aud  cases  cited ;  Stewart  v.  Stewart,  7  John.  Chy.  245, 
246,  249  ;  6  Humph.  127  ;  7  S.  &  M.  488  ;  6  Gill  &  John. 
349  ;  6  How.  U.  S.  70 ;  17  Conn.  201 ;  10  Yerger,  222. 

By  the  terms  of  this  contract,  the  parties  declare  their  in- 
tention, they  are  "  desirous  to  secure  to  the  said  Frances  Neal 
during  lier  life,  the  control,"  &c.  The  terms  of  the  agreement 
do  not  enlarge  the  estate ;  they  secure  the  property  to  her 
during  her  natural  life,  to  her  sole  management  and  control, 
and  with  the  exclusive  right  to  dispose  of  it  at  her  death. 

As  to  what  constitutes  a  chose  in  action,  see  Vanderver  v. 
Alston,  16  Ala ;  Hopper  v.  McWhorter,  18  ib.  229  ;  Magee 
V.  Toland,  8  For.  40  ;  3  Litt.  282-3 ;  Pitts  v.  Curtis,  4  Ala. 
350 ;  2  Dev.  k  Batt.  135. 

6.  By  the  marriage  the  property  was  conveyed  to  the  hus- 
band, and  the  title  was  in  him,  subject  to  the  contract  entered 
into  previous  to  the  marriage.  For  it  is  too  clear  to  admit  of 
argument,  that  a  conveyance  by  Henry  Shrader,  who  had  no 
title,  to  Frances  Neal,  who  had  an  absolute  title,  would  be  a 
nullity  without  the  subsequent  marriage.  It  is,  then,  as 
though  Frances  Neal  had  conveyed  to  Henry  Shrader  all  the 
title  to  the  property  which  she  had  previous  to  the  marriage, 
which  is  not  embraced  by  the  marriage  contract,  and  it  is  re- 
duced to  this. 

What  was  the  estate  which  was  conveyed  by  the  marriage 
contract?  It  was  "the  control  of  the  property  during  her 
life,  and  the  right  to  dispose  of  the  same  at  her  death."     The 
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words  "  management  and  control  "  cannot  imply  more  than 
a  separate  estate,  or  a  title  to  the  property.  She  then  took, 
by  the  conveyance  of  her  husband,  who  had  the  absolute  ti- 
tle, a  separate  estate  in  the  property  for  her  life^  and  at  the 
termination  of  her  life  her  estate  was  to  end  hy  the  repress  letter 
of  the  contract  She  had  but  one  right  which  extended  beyond 
her  life,  and  that  was  the  right  to  dispose  of  it  at  her  death. 
This  she  did  not  do.  She  had  the  right,  but  has  failed  to  ex- 
ercise it.  She  is  dead,  and  the  right,  or  her  right,  of  disposi- 
tion is  gone,  extinguished. 

LIGON,  J. — The  only  question  necessary  to  be  considered 
in  this  case  is,  what  estate  was  secured  to  Mrs.  Shrader  by 
the  ante-nuptial  agreement  between  her  husband  and  herself? 

In  express  terms,  it  gives  her  a  separate  estate  in  the  slaves 
and  other  property  for  life,  with  a  general  power  to  dispose 
of  them  at  her  death.  In  our  view,  the  whole  and  entire  es- 
tate passed  to  her  by  this  agreement,  and  she  was  left  to  en- 
joy, use,  and  dispose  of  the  property  as  though  no  marriage 
had  ever  been  consummated,  and  that,  dying  without  having 
made  any  disposition  of  the  slaves,  our  statute  of  distributions, 
as  the  law  stood  at  the  time  of  her  death,  gives  them  to  the 
next  of  kin  of  the  wife,  and  not  the  husband.  For  this  inter- 
pretation of  the  contract  see  Bareford  v.  Street,  16  Vesey,  139 ; 
Imlay  v.  Huntington,  20  Conn.  169 ;  Ewing  v.  Smith,  3  Eq. 
Rep.  (S.  C.)  417  ;  Jacques  v.  Methodist  Epis.  Church,  17 
John.  548. 

The  whole  estate  was  in  Mrs.  Shrader  before  the  ante-nup- 
tial agreement  was  made,  and,  indeed,  up  to  the  time  of  her 
marriage  with  the  defendant.  He  had  no  right  or  claim  what- 
ever to  any  portion  of  the  property,  and  expected  none,  ex- 
cept such  as  the  law  would  cast  on  him  by  virtue  of  his  mar- 
riage. To  hinder  his  marital  rights  from  attaching,  he  sol- 
emnly enters  into  a  deed,  by  which  he  covenants  that  he  will 
not  claim  or  assert  them  during  the  life  of  his  wife,  and  that 
at  her  death  she  shall  have  the  general  power  to  dispose  of 
the  slaves.  He  thus  gives  the  entire  estate  into  her  hands, 
and  throws  himself  on  her  bounty.  She  has  not  thought 
proper  to  bestow  anything  on  him,  and,  under  the  law,  he  can 
take  nothing ;  nor  will  he  be  allowed  to  set  up  a  claim  in  op- 
position to  his  covenant. 
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It  is  proper  to  remark,  that  since  the  cause  of  action  arose 
in  this  case,  our  statute  of  distribution,  in  certain  cases,  has 
been  made  much  more  favorable  to  the  husband,  by  the  acts 
of  1848  and  1850  ;  but  these  acts  can  have  no  influence  on 
this  case. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


ELLIOTT,  Admr.,  &c.  vs.  THE   BRANCH   BANK  AT 

MOBILE. 

1.  When  the  administrator  in  chief  fraudulently,  or  without  authority,  makes  a 
sale  of  peisonal  property  belonging  to  his  intestate's  estate,  the  parties  in  in- 
terest may  treat  it  as  an  administration ;  and  if  they  elect  to  do  so,  the  admin- 
istrator </?  bonin  non  cannot  recover  the  property. 

Error  to  the  Chancery  Court  of  Mobile. 
Tried  before  the  Hon.  J.  W.  Lesesne. 

The  bill  alleges  that  the  administrator  in  chief  of  Elliott 
had,  without  an  order  of  sale  from  the  Orphans'  Court,  sold, 
and  conveyed  on  the  books  of  the  Bank,  certain  stock  be- 
longing to  the  estate  of  his  intestate,  to  one  Munroe,  for  its 
full  value;  that  the  proceeds  of  the  stock  had  been  appro- 
priated by  the  administrator  to  the  benefit  of  the  estate,  and 
that  the  Orphans'  Court  had  recognized  the  sale,  by  passing 
his  accounts,  In  which  this  item  was  charged,  and  discharging 
him ;  that  the  plaintiff  in  error,  as  administrator  de  bonis  non 
of  said  intestate,  had  commenced  an  action  against  the  defen- 
dant ii  error,  for  the  dividends  of  the  stock  which,  since  the 
said  sale  and  transfer  on  the  books  of  the  Bank  by  the  admin- 
istrator in  chief,  had  been  paid  to  Munroe.  A  motion  was 
made  to  dismiss  the  bill  for  want  of  equity,  which  was  over- 
ruled. The  chancellor  decreed  in  accordance  with  the  prayer 
of  the  Dill,  and  porp(-tui;lly  enjoined  the  action  at  law. 

Douglass  Smith,  for  plaintiJBF  jn  error. 

PHtLTJPS,  contra. 
22 
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GOLDTHWAITE,  J.— We  are  satisfied  that  the  com- 
plainant had  a  perfect  remedy  at  law  against  the  action  which 
it  was  the  object  of  the  bill  to  enjoin,  and  the  decree  of  the 
chancellor  was  therefore  erroneous.  The  eflect  of  a  sale  by 
an  administrator,  of  the  personal  property  of  the  estate,  has 
been  frequently  considered  by  this  court,  and  without  in- 
tending to  affirm  in  this  opinion  the  principles  on  which 
those  decisions  rest,  we  do  not  understand  that  any  one  of  them 
has  gone  to  the  length  of  deciding,  that  where  the  estate  has 
in  fact  received  the  consideration  of  the  sale,  and  the  parties 
really  in  interest  have  elected  to  treat  it  as  an  administration, 
rather  than  a  wrongful  conversion  of  the  property,  that  the 
representative  of  the  estate,  the  administrator  de  bonis  non, 
can  recover  it.  Indeed,  the  case  of  Kavanaugh  and  Wife 
V.  Thompson,  16  Ala.  Kep.  818,  holding  that  the  distributees, 
at  a  settlement  with  the  administrator  in  chief,  might  elect  to 
charge  him  with  the  property  of  the  estate  he  had  converted, 
or  receive  the  amount  he  had  recovered,  is  conclusive  on 
this  point,  and  does  not  in  the  shghtest  degree  conflict  with 
Swink,  Adm'r.  v.  Snodgrass,  17  Ala.  Kep.  615,  in  which  no 
consideration  was  paid  by  the  purchaser  for  the  property, 
which  was  fraudulently  aliened  by  the  administrator.  The 
result  of  the  decisions  is,  simply,  that  a  fraudulent  sale,  or  one 
made  by  the  administrator  without  authority,  is  not  an  ad- 
ministration, unless  the  parties  in  interest  choose  so  to  con- 
sider it ;  and  if  they  fail  to  do  so,  their  representative,  the 
administrator  de  bonis  nan,  can  recover  the  property.  The 
bill,  however,  charges,  that  the  stock  brought  its  value,  that 
the  purchase  money  was  applied  to  the  extinguishment  ^ro 
tanto  of  an  execution  against  the  estate,  that  the  administrator 
had  charged  himself  with  the  amount  received,  accounted 
with  the  Orphans'  Court  for  the  same,  and  been  discharged 
on  a  final  settlement  with  such  court.  Any  of  the  parties  in- 
terested in  the  distribution  of  the  estate  could,  on  such  settle- 
ment, have  treated  the  property  sold  as  unadministered.  They 
choose,  however,  not  to  do  so,  and  having  made  their  election, 
are  bound  by  it.  These  facts,  if  proved,  would  constitute  a 
full  defence  to  the  action  at  law,  and  this  being  the  case, 
chancery  cannot  take  jurisdiction. 

The  decree  of  the  chancellor  is  therefore  reversed,  and  the 
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bill  dismissed,  the  defendant  in  error  paying  the  costs  of  this 
court  and  the  court  below. 


RAINER  vs.  Mcelroy. 


1.  A  nou-resideut,  who  voluatarily  appears  in  the  Court  of  Probate  and  coDtests 
the  validity  of  a  will,  may  be  required  to  give  security  for  the  costs  if  unsuc- 
cessfuL 

2.  The  Judge  of  Probate  is  not  entitled  to  any  fee  for  "certificates  of  filing  bond 
for  costs,"  nor  for  "  filing  depositions,  and  certificates  of  filing  the  same." 

8.  A  sheriff  is  not  entitled  to  any  fee  for  "entering  and  returning  notices,"  nor  for 
"entering  subpcBnas." 

Ekror  to  the  Court  of  Probate  of  Sumter, 

This  was  a  motion  by  McElroy,  as  executor  of  Isaac 
McElroy,  deceased,  against  the  plaintiff  in  error,  for  a  judg- 
ment for  costs. 

Upon  a  petition  by  the  executor  pending  in  the  Probate 
Court  of  Sumter,  to  admit  to  probate  the  will  of  Isaac  McEl- 
roy, deceased,  it  appears  from  the  record,  that  James  Bunyard 
and  Delia,  his  wife,  who  were  persons  residing  in  the  State 
of  Mississippi,  appeared  and  voluntarily  made  themselves 
parties  contestant,  without  being  specially  cited  or  summoned. 
The  citation  and  notice  was  to  the  heirs  and  legatees  residing 
in  this  State,  and  they  at  the  time  resided  in  Mississippi. 
They  however  appeared,  and  in  right  of  Delia  Bunyard,  the 
wife,  who  was  the  daughter  of  the  deceased  and  one  of  the 
legatees  named  in  the  will,  voluntarily  made  themselves  par- 
ties contestant  against  the  validity  of  the  will.  Upon  the 
ground  that  the  said  James  Bunyard,  at  the  time  of  the  con- 
troversy, was  a  non-resident  of  this  State,  he  was  required  by 
the  court  to  give  security  for  costs,  to  which  he  objected,  but 
his  objection  Vas  overruled,  and  he  gave  a  bond  for  the  costs 
with  the  plaintiff  in  error  as  his  security.  Upon  the  trial  re- 
specting the  vaUdity  of  the  will,  the  issue  was  found  against 
the  contestants,  and  the  will  was  established  and  admitted  to 
probate. 
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It  appeared  that  the  costs  had  not  been  paid,  and  upon 
proof  of  these  facts,  the  Probate  Court  granted  the  motion, 
and  gave  judgment  against  the  plaintiff  in  error  for  the  costs 
of  that  proceeding. 

Upon  the  taxation  of  costs,  sundry  items  were  objected  to 
by  the  plaintiff  in  error,  as  not  being  legal.  The  following 
items  and  charges  were  excepted  to,  among  the  costs  taxed  in 
behalf  of  the  Judge  of  Probate  : 

1.  To  issuing  three  venires  and  empannelling  jury. . .         50 

2.  To  approving  bond  for  costs 50 

3.  To  certificates  of  filing  same 50 

4.  To  two  certificates  to  affidavits  for  continuance,  50 

cents  each $  1  00 

6.  To  three  certificates  to  affidavits  to  take  the  deposi- 
tions of  witnesses,  50  cents  each 1  50 

6.  To  filing  two  depositions  and  certificates  of  filing, 

50  cents  each 1  00 

7.  To  thirty  witness  certificates,  50  cents  each 15  00 

The  following  items  and  charges  were  excepted  to,  among 

the  costs  taxed  in  behalf  of  the  sheriffs  of  Sumter  and  Dallas : 

1.  To  serving  thirty-six  subpoenas,  50  cents  each.  . .  .$18  00 

2.  To  entering  and  returning  same,  25  cents  each ....     9  00 

3.  To  serving  two  notices,  50  cents  each 1  00 

4.  To  entering  and  returning  same,  25  cents  each ....         50 

5.  To  copies  of  the  same,  25  cents  each 50 

6.  To  serving  three   subpoenas,    (Dallas  sheriff,)  50 

cents  each 1  50 

7.  To  entering  and  returning  same,  25  cents  each ....         75 
The  giving  of  judgment  on  the  motion  aforesaid,  find  the 

taxation  of  each  item  of  costs  aforesaid  separately,  are  assign- 
ed for  error. 

Huntington,  for  plaintiff  in  error. 
R.  H.  Smith,  contra. 

PHELAN,  J. — We  have  heard  no  sufficient  reascm  as- 
signed why  Bunyard  and  wife,  who  are  proved  to  have  been 
non-residents,  should  not  have  been  required  to  give  security 
for  costs  as  non-resident  plaintiffs.  They  were  actors  in  the 
proceeding  in  the  Probate  Court  to  try  the  validity  of  the 
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will  of  Isaac  McElroy,  deceased.  The  statute  says:  "Every 
action  at  commoQ  law  and  suit  in  chancery,  commenced  in 
the  name  of  any  person  residing  out  of  this  State,  shall  be 
dismissed,  if  security  be  not  given,"  &c.,  "  for  the  payment 
of  the  costs  which  may  be  awarded  to  the  defendant,"  &c. 
This  was  doubtless  intended  to  comprehend  every  judicial 
controversy  to  which  there  were  opposing  parties,  that  could 
lawfully  come  before  the  regularly  constituted  tribunals 
of  the  country.  The  case  of  Jacott  et  al.  v.  Hobson,  11 
Ala.  435,  is  analagous  to  this.  There  the  suit  was  the 
statutory  proceeding  for  a  "trial  of  the  right  of  property." 
The  reasoning  of  the  court  in  that  case  will  hold  good  in 
this ;  for  which  see  that  case. 

Let  us  next  take  up  the  costs  taxed,  to  which  exceptions 
were  taken,  and  consider  them.  All  the  statutes  upon  the 
subject  of  fees  declare,  that  none  shall  be  taxed  except  such 
as  are  expressly  allowed  by  law.  Clay's  Dig.  231 ;  Acts  of 
1850,  p.  30.  Viewed  in  the  light  of  these  statutes,  we  con- 
sider as  good  and  lawful  all  those  which  were  allowed  to  the 
Judge  of  Probate  by  the  court  below,  and  to  which  excep- 
tions were  taken  as  aforesaid,  except  the  two  following,  viz : 
"  To  certificates  of  filing  bond  for  costs,  50  cents ;  to  filing 
two  depositions,  and  certificates  of  filing  same,  50  cents  each, 
$1 ;"  and  for  these  we  find  no  sufficient  authority. 

And  we  further  consider  as  good  and  lawful  all  those 
which  were  allowed  to  the  sheriffs,  to  which  exceptions  were 
taken,  except  those  taxed  as  follows,  viz :  "  To  entering  and 
returning  two  notices,  25  cents  each,  50  cents ;  to  copies  of 
two  notices,  25  cents  each,  50  cents ;"  and  for  these  we  find 
no  sufficient  authority.  One  item  or  more  of  the  bill  of  costs 
to  the  sheriffs  is  in  these  words :  "To  entering  and  returning 
subpoenas,  25  cents  each."  A  fee  is  properly  chargeable  for 
"returning"  a  subpoena,  under  the  provision  for  "  returning 
mesne  process  ,^^  but  there  is  no  provision  that  we  can  find 
which  allows  to  a  sheriff  a  fee  for  "entering"  a  subpoena  in 
terms,  or  as  mesne  process  generally.  The  fee  for  "  returning  " 
is  12^  cents,  and  not  25  cents,  and  to  the  extent  of  one-half 
therefore,  these  items  are  not  lawful. 

For  the  error  in  taxing  the  costs,  in  the  particulars,  and  to 
the  extent  specified,  contrary  to  the  exceptions  of  the  plaintiff 
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in  error,  the  decision  of  the  court  below  in  the  matter  of  the 
taxation  of  the  costs  is  reversed ;  in  all  else  it  is  affirmed  ; 
and  this  court  proceeding  to  render  such  a  judgment  as  the 
Probate  Court  should  have  rendered,  directs  a  judgment  to 
be  entered  against  the  plaintiff  in  error  in  favor  of  defendant 
in  error,  for  the  sum  adjudged  to  him  by  the  court  below, 
deducting  therefrom  the  items  of  costs  herein  decided  not  to 
be  lawful. 


MONTGOMERY  vs.  MONTGOMERY. 

1.  When  an  execution  against  the  unsuccessful  party  in  the  Appellate  Court  is 
returned  "  no  property  found,"  and  execution  thereupon  issued  against  the 
successful  party,  for  the  costs  occasioned  by  himself,  as  provided  by  the  stat- 
ute (Clay's  Digest,  310,  §  25),  and  returned  "  satisfied,"  an  a^ias  execution 
may  be  subsequently  issued  against  the  unsuccessful  party. 

Motion  to  set  aside  a  judgment  rendered  on  a  previous 
day  of  the  term,  quashing  an  execution  for  costs,  which  had 
issued  from  the  Appellate  Court.  The  facts  upon  which  the 
motion  was  based,  appear  in  the  opinion. 

JoKN"  A.  Elmore,  for  the  motion. 

1.  Costs  were  not  given  at  common  law  eo  nomine^  but 
were  in  fact  always  included  in  the  quantum  of  damages^  in 
actions  where  damages  were  given,  or  entered  on  the  roll,  as 
increase  of  damages,  by  the  court.  Bacon's  Ab.  tit.  Costs,  A, 
note  a,  484;  3  Bl.  Com.  399;  Gilbert's  Hist.  C.  P.  266. 

And  ^fter  the  statutes  in  England  giving  costs,  the  jury 
taxed  them  in  their  verdict,  separately  from  the  damages ; 
and  when  too  little,  the  court,  on  motion,  increased  them,  by 
ordering  the  officer  to  tax  them.  Bacon's  Ab.  Costs,  L,  639- 
540. 

And  costs  were  deemed  at  common  law,  and  after  the  stat- 
utes on  that  subject,  as  damages.     Bacon's  Ab.  540. 

The  practice  in  England  now  is,  for  the  costs  to  be  taxed 
by  the  officer  of  the  court.     Bacon's  Ab.  545. 

And  no  costs  are  allowed  for  a  witness  who  has  not  been 
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paid  before  the  claim  is  made.  Bacon's  Ab.  541 ;  3  Brod.  & 
Bing.  292. 

The  plaintiff  sues  out  or  purchases,  by  paying  the  stated 
fees,  the  original  writ.     3  Bl.  Com.  273-274. 

And  at  every  stage  of  the  proceedings,  where  any  process 
is  required  by  him,  he  in  like  manner  pays  for  it,  as  for  the 
original ;  and  this  was  the  practice  at  common  law,  before  any 
statutes  were  passed  in  relation  to  costs. 

It  would  seem,  then,  that  at  common  law,  and  since  the 
passage  of  the  statutes,  a  party  was  not  entitled  to  costs,  unless 
he  had  paid  them. 

2.  The  practice  in  this  state  is  different :  and  no  costs  can 
be  collected  until  the  end  of  the  suit,  except  in  particular 
cases. 

If  a  plaintiff  pays  his  witnesses,  or  all  the  costs  he  may  in- 
cur, before  the  determination  of  the  suit,  such  costs  may  be 
taxed  and  collected  by  execution,  from  the  defendant,  if  the 
plaintiff  obtains  his  judgment.  The  costs  of  the  cause  are 
collectable  from  the  unsuccessful  party,  by  execution.  Clay's 
Dig.  §  10,  238;  Clay's  Dig.  §  12,  601. 

The  successful  party  has  the  right  to  an  execution  to  col- 
lect the  costs.  The  payment  by  him  of  these  costs,  before  the 
right  to  the  execution  has  accrued,  does  not  divest  him  of 
this  right.  The  payment  by  him  of  these  costs,  after  the 
right  to  issue  the  execution  has  accrued,  cannot  affect  his 
right  to  collect  these  costs,  any  more  than  the  payment  made 
before ;  and  the  payment  on  the  execution  makes  no  differ- 
ence. 

If  it  had  been  intended  that  such  a  payment  by  the  suc- 
cessful party  should  be  a  satisfaction  of  his  judgment,  the  law 
makers  would  have  so  said. 

The  demands  or  judgments  are  distinct,  not  one  and  the 
same.  The  one  judgment  is  in  the  name  of  Jane  Montgom- 
ery, who  sues  by  her  next  friend,  against  R.  B.  Montgomery, 
and  others;  and  until  this  judgment  is  paid,  there  can  be  no 
satisfaction.  There  would  be  more  plausibility  in  the  argu- 
ment of  the  opposite  counsel,  if  the  statute  authorized  an  ex- 
ecution to  be  issued  at  once  against  either  party ;  but  on  one 
state  of  facts  a  judgment  and  execution  are  given  against 
the  unsuccessful  party  ;  and  on  this  and  a  superadded  state 
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of  facts,  a  5'Masi  judgment  is  given,  and  for  a  different  amount, 
against  the  successful  party,  and  an  execution  is  given  against 
him.  It  is  not  the  same  judgment,  because  the  parties  are 
different. 

It  is  strange  that  the  plaintiff,  by  paying  this  demand, 
loses  rights  which  he  would  have  retained,  if  he  had  not 
paid;  in  other  words,  that  the  plaintiff,  if  insolvent,  could 
run  his  execution  against  the  defendant,  but  being  solvent, 
and  paying,  he  forfeits  the  right ;  for  it  is  a  forfeiture,  in  ef- 
fect, if  turned  round  to  his  suit. 

Thomas  J.  Judge,  contra. 

1.  The  statute  of  1827  (Clay's  Dig.  310,  §  25),  authorized 
an  execution  to  issue  against  the  plaintiffs,  for  the  costs  cre- 
ated by  them,  on  a  return  of  "  no  property  found"  against 
the  defendants  for  the  costs ;  this  having  been  done,  and  the 
plaintiffs  having  paid  the  same,  it  operates  as  a  satisfaction, 
pro  tanto,  of  the  judgment  against  the  defendants  ;  and  to  the 
extent  of  such  satisfaction,  no  further  or  other  execution  can 
be  issued  against  defendants. 

2.  In  this  case,  the  entire  amount  of  the  costs  of  this  court 
was  created  by  the  plaintiffs ;  after  a  return  of  "no  property 
found"  against  the  defendants,  an  execution  was  issued  against 
the  plaintiffs,  for  the  entire  costs,  which  was  returned  satis- 
fied ;  and  which  operated  as  a  complete  and  full  satisfaction 
of  the  judgment  against  the  defendants. 

3.  But  it  is  asked,  "  How  can  the  payment  of  a  debt  of  de- 
fendants, for  which  plaintiffs  are  bound,  operate  as  a  satis- 
faction in  favor  of  defendants?"  We  answer  ;  "  the  debt  is 
not  thereby  satisfied,  hut  the  remedy^  ordy,  for  the  collection,  is 
changed  ;  you  cannot  now  run  an  execution  on  a  satisfied  judg- 
ment, for  your  benefit :  your  remedy  is,  to  sue  at  law  for  its 
collection ;  for  from  a  debt  to  the  clerk,  it  has  become  a  debt  to 
you,  by  your  payment  of  it  for  us ;  and  it  must  be  collected 
as  other  debts  are."  Morrison,  Givhan,  et  al.  v.  Marvin,  6 
Ala.  Rep.  797. 

DARGAN,  C.  J. — Jane  Montgomery,  by  her  next  friend, 
sued  out  a  writ  of  error  against  Robert  B.  Montgomery,  re- 
returnable  to  this  court,  to  reverse  a  decree  rendered  by  the 
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Court  of  Chancery  of  Lowndes.  The  decree  was  reversed, 
and  she  was  adjudged  to  recover  her  cost,  accruing  in  this 
court.  Upon  this  judgment  for  cost,  an  execution  was  issued 
against  Robert  B.  Montgomery,  the  defendant  in  error,  which 
was  returned  by  the  sheriff,  "  no  property  found."  After  this 
return,  an  execution  was  issued  against  the  plaintiff  in  error, 
under  the  statute  in  such  cases  provided,  and  the  costs  were 
paid  by  her  next  friend.  After  this  payment,  the  plaintiff  in 
error  applied  for  and  obtained  an  alias  execution  against  Rob- 
bert  B.  Montgomery ;  and  on  a  previous  day  of  this  term  he 
moved  to  quash  the  execution,  and  to  have  the  judgment  for 
cost  satisfied,  on  account  of  the  payment  so  made  by  the 
plaintiff  in  error.  The  motion,  not  being  resisted  at  the 
time,  was  granted,  and  the  plaintiff  now  moves  ihe  court  to 
set  aside  the  judgment  quashing  the  execution,  and  to  dis- 
charge the  motion  previously  made. 

It  is  scarcely  necessary  to  inquire,  how  costs  were  recover- 
able, if  at  all,  at  common  law.  They  are  expressly  given  by 
our  statute  to  the  successful  party,  and  are  taxed  by  the 
clerk,  who  issues  the  execution  for  their  collection  ;  and  when 
the  execution  is  returned,  "no  property,"  then  an  execution 
is  directed  to  be  issued  against  the  plaintiff  in  the  original 
execution,  for  all  the  cost  created  by  him  in  obtaining  the 
judgment.  Clay's  Dig.  316.  The  plaintiff  in  the  execution, 
therefore,  becomes  immediately  liable  for  all  the  cost  created 
by  him,  upon  a  return  of  his  execution  against  the  defendant, 
"no  property;"  and  execution  may  go  against  him  to  enforce 
this  liability.  Being  then  liable,  his  payment  only  extin- 
guishes this  liability,  but  does  not  in  any  manner  affect  his 
rights  against  the  defendant.  They  remain  the  same,  and  an 
alias  execution  may  be  issued  to  enforce  them. 

We  all  concur  in  setting  aside  the  judgment  heretofore  ren- 
dered, and  in  discharging  the  motion  to  quash  the  execution 
issued  in  favor  of  the  plaintiff  in  error  against  the  defendant. 
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GODBOLD  vs.  ROBERTS,  Adm'k. 

1.  Assumpsit  does  not  lie  against  an  administrator  de  botiis  non  in  his  represent- 
ative character,  to  recover  money  received  by  him  from  the  administrator  in 
chief,  arising  from  the  sale  of  property  belonging  to  the  estate  which  was  ex- 
empt from  sale. 

2.  A  declai'ation,  ■which  unites  a  count  against  the  defendant  as  administrator  de 
bonis  non  with  a  count  against  him  individually,  is  demurrable  for  misjoinder 
of  counts ;  and  the  objection  may  be  taken  on  general  demurrer  to  the  whole 
declai'ation. 

Error  to  the  Circuit  Court  of  Monroe, 
Tried  before  the  Hon.  John  Bragg. 

This  was  an  action  of  assumpsit  by  the  plaintiff  in  error 
against  the  defendant,  as  administrator  de  bonis  non  of  Wil- 
liam Godbold,  deceased,  to  recover  the  value  of  certain  prop- 
erty which  had  been  sold  by  the  administrators  in  chief,  and 
which  the  declaration  alleges  was  by  law  exempt  from  sale. 
The  declaration  contains  a  special  count,  and  the  common 
counts  for  money  had  and  received,  &c.  The  special  count 
sets  forth  the  sale  of  the  property  by  the  administrators  in 
chief,  and  the  receipt  of  the  money,  '*  whereby  they  became 
indebted  to  the  said  plaintiff  in  the  sum  of  $600 ;  and  being 
so  indebted,  as  administrators  as  aforesaid,  they  were  removed 
from  the  administration  of  said  estate,  the  said  estate  being 
declared  insolvent,  and  the  defendant  was  duly  elected  admin- 
istrator of  said  estate,  as  an  insolvent  estate,  by  the  creditors 
thereof,  and  thereby  the  said  defendant,  as  administrator  de 
bonis  non  of  said  estate,  became  indebted  to  the  said  plaintiff 
in  the  said  sum  of  $600 ;  and  being  so  indebted,  the  said  de- 
fendant, as  administrator  as  aforesaid,  promised  to  pay,"  &c. 

The  common  counts  allege  an  indebtedness  from  the  de- 
fendant, "  as  administrator  as  aforesaid,"  for  money  had  and 
received  by  him  "  as  administrator  as  aforesaid,"  &c. 

The  defendant  demurred  to  the  declaration  "  because  the 
action  is  assumpsit  to  recover  of  defendant,  as  administrator 
de  bonis  non,  for  the  tort  of  the  administrator  in  chief,"  and 
this  demurrer  was  sustained. 
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S.  J.  Gumming,  for  plaintiff  in  error: 

1.  Where  goods  are  wrongfully  taken  and  sold  by  a  party, 
the  tort  may  be  waived,  and  assumpsit  maintained  for  money 
had  and  received.  Neat  v.  Harding,  4  Eng.  L.  &  E.  Rep. 
494 ;  Upchurch  v.  Nosworthy,  15  Ala.  705 ;  Crow  v.  Boyd's 
Adm'r.  17  Ala.  51 ;  lb.  734. 

2.  The  administrators  in  chief  were  liable,  because  the 
moneys  sued  for  arose  from  the  sale  of  the  effects  left  by  the 
intestate,  in  the  regular  course  of  administration.  7  Ala.  468 ; 
Howard's  Adm'r.  v.  Powers,  6  Ohio,  92.  If  the  action  would 
lie  against  the  administrators  in  chief,  it  will  now  lie  against 
the  administrator  de  bonis  non.     Acts  of  1846,  p.  14. 

3.  The  demurrer  to  the  whole  declaration  cannot  be  sus- 
tained.    Hooks  V.  Smith,  18  Ala.  338. 

R.  C.  ToRREY,  contra  : 

The  demurrer  to  the  declaration  was  rightfully  sustained : 

1.  If  it  is  to  be  considered  as  applying  to  the  first  count 
only,  it  will  be  sustained,  because  the  defendant  is  sued  in 
his  representative  capacity,  when  from  the  nature  of  the 
claim  it  is  clear,  that  the  action  could  be  brought  against  him 
only  in  his  individual  capacity.  Burdine  v.  Roper,  7  Ala. 
Rep.  466. 

It  does  not  allege  that  the  funds  received  by  the  adminis- 
trator in  chief  were  ever  received  by  Roberts,  and  there  can 
be  no  privity  between  Roberts  and  the  plaintiff.  Granting 
that  she  could  waive  the  tort,  and  sue  the  administrators  in 
chief  in  assumpsit,  (Upchurch  v.  Nosworthy,  15  Ala.  705,) 
yet  she  shows  no  legal  right  as  against  Roberts.  Westmore- 
land V.  Davis,  1  Ala,  299.  She  can  claim  nothing  from  Rob- 
erts, unless  she  can  trace  the  particular  sum  into  his  hands. 
Such  a  sum  would  not  be  assets  in  his  hands,  hence  the  action 
will  not  lie  against  him  in  his  representative  capacity. 

If,  waiving  the  tort,  she  could  sue  the  administrators  in 
chief  in  assumpsit,  quere :  could  she  bring  the  same  action 
against  Roberts,  even  if  it  had  been  alleged  that  the  adminis- 
trators in  chief  had  turned  over  all  the  effects  of  the  estate  to 
him? 

Again :  it  is  evident  that  the  proceeds  of  the  sale  of  the  ex- 
empted articles  are  so  mingled  up  with  the  assets  of  the  es- 
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tate,  that  the  aid  of  a  court  of  equity  must  be  invoked  for  the 
purposes  of  discovery  and  account. 

2.  If  the  demurrer  is  to  be  considered  as  applicable  to  the 
whole  declaration,  it  will  be  sustained  as  to  the  second  and 
third  counts,  for  two  reasons.  First,  it  is  alleged  that  the  de- 
fendant is  administrator  de  bonis  tion  of  an  insolvent  estate,  and 
he  is  sued  in  that  capacity.  It  is  too  well  settled  to  require 
comment,  that  the  administrator  of  an  insolvent  estate  cannot 
be  sued  as  such.  Formerly,  all  suits  against  an  administra- 
tor would  abate  upon  a  declaration  of  insolvency.  Now,  suits 
pending  at  the  time  of  the  declaration,  may  continue  to  a 
judgment,  which  will  be  certified  to  the  Probate  Court. 

But  all  such  suits  must  have  been  upon  causes  of  actions 
existing  at  the  death  of  the  testator  or  intestate ;  for,  secondly, 
it  is  also  well  settled  that  the  administrator  cannot,  by  his  act 
or  contract,  bind  the  estate.  On  claims  and  demands  arising 
from  his  acts,  he  must  be  sued  individually.  Hence,  the 
second  and  third  counts  are  defective,  because  it  is  not  alleged 
that  the  claims  arose  from  the  act  of  the  intestate. 

If  the  plaintiff  has  a  money  demand  against  the  administra- 
tor as  such,  she  must  seek  her  redress  through  the  Probate 
Court,  like  other  creditors  or  distributees.  If  the  claim  had 
its  origin  since  the  death  of  the  intestate,  and  by  the  act  of 
the  administrator,  he  can  be  sued  at  law  only  in  his  individual 
character. 

CHILTON,  J. — The  defendant  in  error,  even  conceding 
that  the  money  sought  to  be  recovered  had  been  received  by 
him  from  the  administrator  in  chief,  would  not  be  liable,  as 
administrator,  to  respond  to  the  plaintiff. 

The  case  of  Burdine  v.  Roper,  7  Ala.  Rep,  466,  is  directly 
in  point,  to  show  that  this  action  cannot  be  maintained  against 
the  defendant  in  his  representative  character.  If  the  admin- 
istrator in  chief,  or  the  defendant  as  administrator  de  bonis  non, 
had  actually  executed  a  note  as  such  representative^  for  the 
payment  to  the  plaintiff  of  the  money  here  sought  to  be  re- 
covered, it  is  well  settled  that  no  judgment  could  be  recover- 
ed upon  it  at  law,  to  be  levied  de  bmiis  intestatis,  but  the  ad- 
ministrator would  be  personally  liable ;  see  Williams  v. 
Hinkle,    15  Ala.  Rep.  719,  and  cases  there  cited ;  2  Wms. 
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Bxrs.  1089.  If,  then,  the  administrator  could  not  have  cre- 
ated by  an  express  promise  a  legal  liability  against  the  es- 
tate, it  is  difficult  to  conceive  upon  what  principle  the  law 
would  raise  an  implied  promise  to  bind  it,  growing  out  of  his 
tortious  act  in  selling  property  which  the  statute  reserves  from 
sale. 

The  first  count  being  against  the  administrator  de  bonis  non, 
in  his  representative  character,  is  clearly  bad,  and  if  the  suc- 
ceeding counts  may  be  regarded  as  against  him  individually, 
this  would  make  the  whole  declaration  demurrable  for  mis- 
joinder of  counts,  and  it  is  settled  that  such  objection  is 
reached  by  general  demurrer  to  the  whole  declaration.  If, 
however,  the  common  counts,  like  the  special  count,  be  con- 
sidered as  charging  the  defendant  in  his  representative,  and 
not  in  his  individual  character,  then  they  are  obnoxious  to 
the  objection  taken  to  the  first  count. 

We  deem  it  unnecessary  to  notice  the  other  questions  raised 
respecting  the  right  of  the  plaintiff*  to  sue.  The  view  we  have 
taken  is  decisive  of  the  case,  and  shows  that  the  demurrer  to 
the  declaration  was  properly  sustained.  See  Anderson  v. 
Rice,  at  this  term. 

Judgment  affirmed. 


MORRIS  vs.  RUSSELL. 

1.  When  a  suit  is  pending  in  one  county,  and  a  summons  of  garnishment  arising 
out  of  it  is  sued  out  and  sent  to  another  county,  and  is  returned  executed  by 
the  sheriff  of  the  latter  county,  and  a  judgment  nin  is  afterwards  taken  against 
the  garnishee  for  failing  to  appear  and  answer,  to  authorize  a  judgment  final 
against  such  garnishee  the  writ  of  st  ire  fariax,  issuing  on  the  juc^gment  nini, 
must  be  sent  to  the  county  in  which  the  garnishment  was  8erve<i,  or  in  which 
the  garnishee  resides,  and  be  returned  by  the  sheriff  of  that  county. 

Error  to  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Geo.  W.  Stone. 

Th's  was  a  proceeding  by  garnishment  in  favor  of  the  de- 
fendant in  error  agjinst  the  plaintiff"  in  error  in  the  court  be- 
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lo"w.  The  summons  of  garnishment  was  executed  upon  the 
plaintiff  in  error  in  Mobile  county,  and  the  attachment  suit 
out  of  which  it  grew  was  pending  in  the  Circuit  Court  of 
Macon  county.  The  garnishee  failed  to  appear  and  answer, 
and  judgment  iiisi  was  rendered  against  him.  On  this  judg- 
ment, a  firet  and  second  writ  of  scire  facias  was  issued  to  the 
sheriff  of  Macon  county,  and  each  being  returned  nihil,  the 
court  rendered  judgment  final  against  the  plaintiff  in  error. 

From  this  judgment  a  writ  of  error  is  prosecuted  to  this 
court,  and  its  rendition  upon  the  two  writs  of  set.  fa.  returned 
nihil  by  the  sheriff"  of  Macon,  is  assigned  for  error. 

Seaborn  Williams,  for  plaintiff  in  error. 
G.  W.  GuNN,  contra. 

LIGON,  J. — In  the  case  of  Wood  v.  Russell,  at  the  present 
term,  the  precise  point  arising  in  this  case  was  presented,  and 
we  held,  that,  where  a  suit  is  pending  in  one  county,  and  a 
summons  of  garnishment  arising  out  of  it  is  sued  out,  and 
sent  to  another  county,  by  the  sheriff  of  which  it  is  returned 
executed,  and  a  judgment  nisi  is  taken  against  the  garnishee 
for  failing  to  appear  and  answer:  the  writ  of  scire  facias^  is- 
suing on  such  judgment  nisi,  must  be  sent  to  and  returned  by 
the  sheriff  of  the  county  in  which  the  process  of  garnishment 
was  served,  or  in  which  the  garnishee  resides,  in  order  to 
sustain  a  judgment  final  against  such  garnishee. 

Such  is  not  the  case  here,  and  the  judgment  is  reversed, 
and  the  cause  remanded. 


NICHOLS  vs.  STEWART. 

I.  Proof  of  dcclaratioDB,  verbal  or  written,  made  by  a  witness  out  of  court,  is 
as  a  general  rule,  inadmissible  in  eorrohoration  of  testimony  given  by  him 
on  the  trial  of  a  cause. 

Error  to  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  John  D.  Phelan. 
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This  case  was  brought  into  the  Circuit  Court,  by  a  certiorari 
to  the  judgment  of  a  justice  of  the  peace.  On  the  trial  in  the 
Circuit  Court,  one  Wallis  was  examined  as  a  witness  for  the 
plaintili',  who  swore  that  before  the  suit  was  brought  before 
the  justice,  he  was  present  at  a  conversation  between  the 
parties,  in  which  the  plaintiff  called  on  the  defendant  to  pay 
him  an  account  for  beef;  that  tlie  defendant  replied  that  he 
did  not  have  the  money,  but  would  pay  him  as  soon  as  he 
could  get  it.  On  cross-examination,  this  witness  was  asked, 
whether,  when  sworn  in  the  case  before  the  justice  of  the 
peace,  he  had  not  stated  in  answer  to  a  question,  as  to  the 
money,  which  the  plaintiif  called  on  the  defendant  to  pay  in 
such  conversation,  being  for  beef,  that  he  did  not  recollect 
that  it  was  mentioned  what  it  was  for.  In  reply  to  this  ques- 
tion, the  witness  stated  tliat  he  did  not  .so  answer  and  testify 
before  the  justice,  but  had  always  said  it  was  on  account  of 
beef.  The  evidence  of  this  witness,  as  to  his  testimony  be- 
fore the  justice,  was  contradicted  by  several  witnesses  exam- 
ined by  the  defendant.  The  plaintiff  then,  for  the  purpose  of 
sustaining  the  witness  Wallis,  offered  in  evidence  a  letter 
written  b}"^  him  to  the  justice,  some  time  before  the  trial  be- 
fore him,  in  which  he  had  made  a  statejnent  in  all  respects 
consistent  with  the  evidence  given  by  him  in  the  Circuit 
Court.  To  this  evidence  the  defendant  objected,  and  the  ob- 
jection being  overruled,  excepted  to  the  opinion  of  the  court. 

I.  W.  Garrott,  for  plaintiff  in  error : 

The  introduction  of  the  letter  of  Wallis  to  the  magistrate, 
for  the  purpose  of  sustaining  his  credit  after  he  had  been 
contradicted  by  several  witnesses,  was  error.  It  was  proved 
that  his  testimony  on  the  two  trials,  as  to  a  material  point, 
was  different.  The  effort  is  then  made  to  sustain  him  by 
this  letter,  which  was  not  sworn  to,  the  contents  of  which  are 
consistent  with  his  testimony  given  on  the  last  trial.  This 
cannot  be  done.  1  Green,  on  Ev.  521,  §  4(59 ;  Phil,  on  Ev. 
(top  page)  212  ;  Stark,  on  Ev.  (marg.)  148 ;  3  ib.  1758  ;  King 
v.  Parker,  3  Douglass,  242  ;  Gibbs  v.  Lindsay,  13  Verm.  208 ; 
Munson  v.  Hastings,  12  ib.  350 ;  Robb  v.  Hackley,  23  Wend. 
56;  Dudley  v.  Bolles,  24  ib.  472;  Ware  v.  Ware,  8  Green] . 
83 ;  Roscoe's  Cr.  Ev.  184,  note  2 ;  2  Russ.  on  Crimes,  635. 
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A.  B.  Moore,  contra: 

Where  there  is  an  attempt  made  to  impeach  a  witness,  on 
the  ground  of  former  contradictory  statements,  evidence  of 
previous  consistant  statements  may  be  given  to  sustain  him. 
2  Phil,  on  Ev.  (C.  &  H's  Notes,)  Part  1,  777-8;  8  Conn.  93; 
12  Wend.  78;  6  Har.  &  J.  93;  4  Binney,  201;  1  Serg.  &  E. 
536 ;  Washington's  C.  C.  R.  (Peters,)  203. 

The  case  in  24  Wend.,  does  not  decide  against  the  admis- 
sibility of  such  evidence  in  all  cases.  There  the  witness  oc- 
cupied a  peculiar  relation  to  the  case,  which  is  not  the  fact 
with  respect  to  the  witness  Wallis.  He  is  entirely  discon- 
nected from  the  matter  in  controversy. 

GOLDTHWAITE,  J.— The  principal  question  presented 
in  this  case  arises  upon  the  admission  of  the  letter  of  the  wit- 
ness Wallis,  for  the  purpose  of  sustaining  his  testimony  after 
it  had  been  impeached,  by  proof  that  his  evidence  given  on 
the  trial  of  the  same  case  before  the  magistrate  was  inconsis- 
tent with  the  fact,s  stated  by  him  as  a  witness  in  the  Circuit 
Court.  It  is  certainly  true  that  admissions  of  this  character, 
are  sometimes  received  for  the  purpose  of  sustaining  and  cor- 
roborating the  evidence  of  a  witness  who  stands  before  the 
court  in  a  suspicious  attitude ;  as  where  he  is  a  near  connex- 
ion of  the  party  whose  interest  is  advanced  by  his  testimony, 
if  he  is  shown  by  unquestionable  evidence,  to  have  given  the 
same  account  of  the  transaction,  before  the  connexion,  accord- 
ing to  the  ordinary  course  of  things,  could  have  been  con- 
templated ;  the  imputation,  in  that  case,  resulting  solely  from 
the  position  occupied  by  the  witness,  is  entirely  removed. 
So  also  upon  accusations  of  rape,  and  perhaps  some  other 
crimes,  where  the  mere  silence  of  the  witness  might  operate 
to  cast  suspicion  on  the  facts  subsequently  sworn  to,  it  is 
proper  to  prove  the  statement  of  the  witness,  made  in  con- 
sistency with  the  facts  sworn  to  by  him  on  the  trial.  In  this 
case  the  declarations  of  the  witness  become  acts,  and  the  rule 
simply  allows  the  suspicion,  which  might  be  created]by  the 
fact  of  silence,  to  be  repelled  by  contrary  proof.  1  P.  Ev. 
307. 

The  reasons  applicable  to  the  cases  stated,  do  not,  however, 
apply  to  the  case  under  consideration.     The  witness  in  this 
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case  stood  in  no  peculiar  attitude,  to  the  case,  or  the  parties. 
It  was  proved  that  he  had  made  statements  on  oath  inconsis- 
tent with  the  evidence  given  by  him  on  the  trial  of  the  case 
in  the  Circuit  Court,  and  this  evidence  is  sought  to  be  repelled 
by  statements,  consistent  it  is  true  with  the  facts  there  sworn  to 
by  him,  but  which,  in  the  opinion  of  a  majority  of  the  court, 
could  not  upon  any  sound  legal  principle  be  received  for  the 
purpose  of  confirming  his  testimony.  Where  a  witness  is 
impeached  for  any  cause,  a  collateral  question  at  once  arises 
for  the  jury  to  determine ;  that  question  is  the  degree  of  credit 
to  be  given  to  the  testimony  of  the  impeached  witness.  What 
is  it  that  casts  suspicion  on  him  ?  The  fact  established  by 
evidence,  ihat  he  has  given  an  account  of  the  transaction  dif- 
ferent from  that  which  he  afterwards  swears  to.  Does  the  fact, 
that  on  another  occasion  he  stated  the  transaction  precisely  as 
he  swore  to  it,  disprove  the  inconsistency  ?  One  of  the  state- 
ments made  must  of  necessity  be  incorrect,  and  the  imputation 
which  is  based  upon  the  inconsistency  must  continue,  until 
the  basis  on  which  it  rests  is  removed.  To  allow  the  incon- 
sistency of  the  witness,  established  as  a  fact  by  sworn  testi- 
mony, to  be  removed  by  his  own  declaration,  would  be  a 
dangerous  departure  from  that  rule  which  requires  all  evi- 
dence to  be  given  under  the  sanction  of  an  oath. 

We  have  endeavored  to  test  the  correctness  of  the  conclu- 
sion to  which  the  court  has  arrived,  by  the  application  of 
principle,  on  account  of  the  conflict  of  authority  in  relation 
to  the  point  under  discussion.  Upon  authority,  however,  we 
arrive  at  the  same  conclusion.  The  first  case  is  the  one  re- 
ported in  1  Mod.  282,  Lutterell  v.  Reynell,  in  which  the 
evidence  of  a  co-trespasser,  or,  as  insisted  by  some,  an  accom- 
plice, the  act  amounting  to  a  felony,  was  sustained  by  proof 
of  his  previous  consistent  statements,  for  the  reason  as  stated 
by  the  court,  that  hearsay,  although  not  allowable  as  direct 
evidence,  might  be  used  to  show  that  the  witness  had  been 
constant  to  himself,  whereby  his  testimony  was  corroborated. 
Hawkins  in  his  Pleas  of  the  Crown,  B.  2,  ch.  46,  §  14,  lays 
down  the  same  principle  on  the  authority  of  the  case  from 
Modern.  Chief  Baron  Gilbert  in  his  Evidence  does  the 
same,  1  Gilb.  Ev.  890 ;  and  the  rule  founded  on  that  case 
seems  to  have  obtained  in  the  English  Courts,  until  the  case 
23 
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of  the  King  v.  Parker,  3  Doug.  242.  With  that  case  the  rule 
fell,  and  since  then,  the  contrary  has  been  received  as  the 
established  doctrine  in  the  courts  of"  Westminster. 

In  America,  the  courts  of  several  of  the  States  still  adhere 
to  the  doctrine  established  in  the  case  of  Lutterell  v.  Eejnell. 
In  Pennsylvania  it  was  recognized  in  the  case  of  Packer  v. 
Gonsalus,  1  S.  &;  E.  536.  In  Maryland  it  was  adopted  in 
Cooke  v.  Curtis,  6  H.  &  J.  93,  and  appears  to  have  been  con- 
sidered as  the  law  by  Justice  Washington  in  Wright  v.  De- 
klj'-ne,  Wash.  C.  C,  (Peters,)  203.  In  most,  if  not  all  of  these 
cases,  it  seems  to  have  been  regarded  as  the  settled  law,  based 
upon  the  authority  of  the  English  cases,  which  have  long  since 
been  repudiated  by  their  own  courts.  The  same  rule,  how- 
ever, received  the  deliberate  sanction  of  the  Supreme  Court 
of  New  York,  in  the  case  of  the  People  v.  Yane,  12  W^end. 
68.  Where  the  authorities  bearing  on,  and  the  reason  of  the 
rule  were  investigated  by  Savage,  Ch.  J.,  who  arrives  at  the 
conclusion,  that  although  the  declarations  of  the  witness  are 
not  equal  to  his  testimony  under  oath,  still  the  fact  of  his 
having  related  the  same  story  which  he  has  sworn,  tends  to 
rebut  the  prejudice  raised  against  him,  by  having  given  a 
contrary  or  different  relation.  The  case  last  referred  to  has, 
however,  been  questioned,  as  sustaining  the  rule  to  its  full 
extent,  and  in  the  case  of  Kobb  v.  Hackley,  23  Wend.  50, 
where  the  correctness  of  the  rule  again  came  tip  Mr.  Justice 
Bronson  in  commenting  on  the  decision  in  the  People  v. 
Yane,  says  that  it  '•  does  not  necessarily  go  beyond  deciding, 
that  the  testimony  of  an  acccyniplicc  in  crime  may  be  corrobo- 
rated by  showing  that  loheyi  first  arrested  he  gave  the  same 
relation  of  facts,  which  he  had  given  on  oath  upon  the  triaL" 
In  the  case  last  referred  to,  the  same  Judge,  after  a  fall  enu- 
meration of  the  authorities,  adopts  the  rule  in  the  King  v. 
Parker ;  and  in  Dudley  v.  BoUes,  2-i  Wend.  465,  this  decis- 
ion is  re-affirmed.  The  question  may,  therefore,  be  consider- 
ed as  settled  in  New  York.  In  Yermont,  also,  the  rule  adopt- 
ed by  the  English  Courts  has  been  followed.  See  Munson  v. 
Hastings,  12  Yer.  346 ;  Gibbs  v.  Lindsey,  13  Yer.  208.  So 
in  Maine,  Ware  v.  Ware,  8  Greenl.  82,  and  all  the  commen- 
tators on  evidence  since  Gilbert,  except  McNaUy,  have  re- 
garded, the  rule  laid  down  by  Justice  Buller,  as  the  correct 
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one.  1  Ph.  Ev.  107,  Cow.  Ed.;  1  Stark.  Ev.  108 ;  1  Greenl. 
Ev.  §  469.  Wc  regard,  therefore,  the  current  of  authorit;y 
as  sustaining  the  conclusion  to  which  the  court  has  arrived. 
It  follows  that  the  court  below  erred,  in  receiving  the  evi- 
dence objected  to. 

The  decision  of  the  court  on  this  point  renders  it  unneces- 
sary to  consider  the  other  questions  presented. 

The  case  is  reversed,  and  the  cause  remanded. 


WRIGHT,  Use,  &c.  vs.  GRAY. 

1.  A  certiorari  should  not  be  gniutcd  to  remove  into  the  Circuit  Court  proceed 
ing8  had  before  a  justice  of  the  peace,  when  the  petition  does  not  show  any 
reason  why  the  petitioner  did  not  appeal  from  the  ju<lgment  of  the  justice. 

2.  But  when  a  certiorari  is  awarded  upon  a  petition  which  docs  not  set  forth 
such  a  state  of  facts  as  properly  justifies  its  issuance,  the  Circuit  Cojirt  must 
proceed  with  tlie  trial  de  novo,  without  regarding  the  defects  of  the  petition. 

Error  to  the  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  Wm.  R.  Smith. 

E.  W.  Peck  and  Earnest,  for  plaintiff  in  error. 
E.  P.  Jones,  for  defendant. 

PHELAN,  J. — The  court  below  dismissed  the  certiorari, 
on  the  motion  of  the  defendant,  upon  the  ground  that  the 
petition  was  defective  and  insufficient :  and  this  is  assigned 
for  error. 

Upon  looking  into  the  petition,  we  find  no  cause  or  excuse 
set  forth,  why  the  plaintiff  in  error,  who  was  also  plaintiff 
below,  did  not  appeal  from  the  judgment  of  the  justice  of  the 
peace  against  him ;  and  for  this  reason,  the  prayer  for  a  cer- 
ti&i'ari  should  have  been  refused.  But  when  a  certiorari  is 
awarded,  even  if  it  be  upon  a  petition  not  setting  forth  such 
a  state  of  facts  as  would  properly  justify  its  issuance,  the 
Circuit  Court,  in  pursuance  of  the  plain  requirements  of  the 
statute,  must  proceed  with  the  trial  de  novo,  without  regarding 
the  defects  in  the  petition.  The  case  of  Casey  v.  Bryant,  (1 
Stew.  &  P.  51)  is  decisive  of  this  case. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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HUDSON  vs.  HUDSON. 

1.  A  judgment  can  only  be  amended,  or  rendered,  nunc  pro  tunc,  when  the 
amendment  or  rendition  is  authorized  by  some  matter  of  record,  or  by  some 
entry  made  by  or  under  the  authority  of  the  court,  which  entry  must  be 
shown  by  the  record  of  the  cause,  or  at  least  by  some  book  belonging  to  the 
office  of  the  coiut,  and  required  by  law  to  be  there  kept 

2.  A  paper,  purporting  to  be  a  final  decree,  ascertaining  the  amount  in  the  hands 
of  the  administrator,  and  the  share  of  each  distributee  of  the  estate,  signed  by 
the  judge  of  the  Orphans'  Court,  and  filed  among  the  papers  of  the  cause,  is 
insufficient  to  authorize  the  rendition  of  a  decree  at  a  subsequent  term,  nunc 
pro  tunc,  when  it  does  not  appear  that  it  was  ever  recorded  or  entered  on 
the  minutes  of  the  court,  or  that  any  note  or  memorandum  of  any  final 
decree  had  been  made  in  any  book  of  the  office. 

Error  to  the  Court  of  Probate  of  Tuskaloosa. 
Ormoxd  &  NicOLSON,  for  plaintiff  in  error. 
P.  &  J.  L.  Martin,  contra. 

DARGAN,  C.  J. — On  the  second  Monday  of  August, 
1850,  Ann  Hudson,  by  her  guardian,  F.  P.  Hale,  moved  the 
Court  of  Probate  of  Tuskaloosa  county  to  enter  a  decree  of 
final  settlement  of  the  estate  of  James  Hudson,  deceased, 
against  John  and  Nancy  Hudson,  administrator  and  adminis- 
tratrix of  said  estate,  by  which  a  sum  of  money  was  ascer- 
tained and  awarded  to  her,  and  which  should  have  been  en- 
tered on  the  second  Monday  in  April,  1847.  In  support  of 
her  motion,  she  introduced  the  record  of  said  cause,  from 
which  it  appears,  that  the  plaintiffs  in  error  were  administrator 
and  administratrix  of  said  estate,  and  that  previous  to  April, 
1847,  the  estate  was  in  progress  of  final  settlement,  and  that 
the  cause  had  been  continued  several  terms  previous  thereto. 

At  the  December  Term,  1846,  the  record  sho  ^'s  that  the 
cause  was  continued  until  the  next  term  of  said  court ;  and 
this  was  the  last  entry  that  appeared  upon  the  minutes  of  the 
court,  or  upon  any  book  of  record ;  but  amongst  the  file  of 
papers  in  the  cause,  there  appeared  a  paper,  purporting  to  be 
a  final  decree,  made  by  Samuel  D.  J,  Moore,  who  was  judge 
of  said  court  at  the  time  the  paper  bears  date,  by  which  the 
amount  in  the  hands  of  the  administrators,  and  the  share 
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thereof  of  each  distributee,  was  ascertained.  This  paper  pur- 
port* to  be  signed  by  the  judge,  and  on  the  back  of  it  was 
the  following  endorsement:  "Decree,  Estate  of  James  Ilud- 
son ;  Filed  2d  Monday  in  April,  1847.  S.  D.J.  Moore,  Judge." 
It  did  not  appear  that  this  decree  had  ever  been  recorded  or 
entered  upon  the  minutes  of  the  court,  nor  that  any  note  or 
memorandum  of  any  final  decree  had  ever  been  made  upon 
any  book  of  the  office.  This  was  the  only  evidence  intro- 
duced to  show  that  a  final  decree  had  ever  been  made  in  the 
cause,  and  the  question  is,  was  it  sufficient  to  authorize  the 
court  to  render  the  decree  nunc  pro  tunc? 

We  think  that  no  judgment  can  be  amended,  or  one  ren- 
dered nunc  j>ro  tunc,  unless  such  amendment  or  rendition  of 
judgment  be  authorized  by  matter  of  record,  or  some  entry 
made  by  or  under  the  authority  of  the  court,  which  entry 
must  be  shown  by  the  record  of  the  cause,  or  at  the  least,  by 
some  book  belonging  to  the  office  of  the  court  and  required 
to  be  there  kept  by  law.  None  of  the  decisions  of  this  court 
go  further  than  this,  and  to  go  one  step  further  would,  in 
our  judgment,  be  productive  of  the  most  mischievous  conse- 
quences. See  2  Stewart's  Rep.  470;  Moody  v.  Keenar,  9 
Porter,  252;  Brown  v.  Bartlett,  2  Ala.  29;  Armstrong  v. 
Robertson  et  al.,  ib.  164.  We  must,  therefore,  ascertain  if 
the  paper  purporting  to  be  a  final  decree  can  be  considered 
as  part  of  the  record.  I  will  not  undertake,  at  this  time.,  to 
say  what  papers  shall  be  so  considered  before  the  final  record 
is  complete,  and  when  the  cause  is  progressing,  w  as  it  is  said, 
in  fieri.  But  I  think  I  may  say,  that  if  the  paper  is  not  ne- 
cessarily a  paper  in  the  cause,  the  custody  of  which  belongs 
to  the  keeper  of  the  records,  and  the  record  does  not  show 
that  it  was  made  so,  that  is,  made  part  of  the  record  by  the 
act  of  the  court,  then  it  cannot  be  considered  a  record  or  a 
part  thereof 

K  we  try  this  paper  by  this  test,  we  must  reject  it  as  record 
evidence.  No  part  of  the  record  shows  that  a  final  decree 
was  ever  rendered.  This  is  shown  alone  by  the  paper  itself. 
Nor  does  the  record  show  that  this  paper  was  ever  made  part 
of  the  record  by  the  act  of  the  court,  and  clearly  it  is  not  a 
paper  necessarily  belonging  to  the  cause,  for  there  is  no  law 
requiring  the  Probate  Judge  to  render  his  decrees  in  writing. 
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He  may  orally  pronounce  his  decrees,  which  will  become  the 
judgments  of  the  court  when  transcribed  on  the  minutes,  or 
he  may  write  them  out  and  direct  them  to  be  transcribed ; 
and  possibly,  if  the  record  were  to  show  that  the  decree  had 
been  rendered  in  writing,  and  the  clerk  directed  to  transcribe 
it,  we  might  hold  such  a  decree,  so  directed  to  be  recorded,  as 
record  evidence.  But  a  paper  purporting  to  be  a  decree,  and 
which  is  shown  to  be  so  by  no  part  of  the  record,  cannot  be 
considered  as  part  thereof.  To  hold  that  a  paper,  when  not 
necessarily  a  part  of  the  papers  of  the  cause,  could  prove  it- 
self to  be  part  of  the  record,  in  the  absence  of  all  other  proof, 
would  not  only  be  an  innovation  upon  the  rules  of  evidence, 
but  open  a  door  to  serious  mischiefs. 

Our  conclusion  is,  that  the  instrument  purporting  to  be  a 
final  settlement  and  decree,  cannot  be  considered  as  part  of 
the  record,  and  consequently  that  the  Probate  Court  erred  in 
rendering  the  decree  nunc  pro  tunc,  for  the  reason,  that  ex- 
cluding this  paper,  there  is  no  evidence  whatever  that  a  final 
decree  had  ever  been  rendered. 

Let  the  judgment  be  reversed. 


GOVERNOR,  Use,  &c.  vs.  DAVIS. 

1.  An  executiou,  which  is  levied  on  a  crop  of  cotton  after  it  has  been  i-emoved 
fix>m  the  rented  premises  on  which  it  was  raised,  and  stored  in  a  warehouse 
by  the  tenant,  is  entitled  to  preference  over  an  attachment  subsequently  levied 
on  it  at  the  suit  of  the  landlord  for  the  rent  of  the  premises,  the  former  levy 
being  made  in  ignorance  of  the  landlord's  lien,  both  on  the  pait  of  the  sheriff 
and  the  execution  creditor. 

Ereor  to  the  Circuit  Court  of  PickcDS. 
Tried  before  the  Hon.  Wm.  R.  Smith. 

This  was  an  action  of  debt  instituted  in  the  name  of  the 
Governor,  for  the  use  of  Bird  Ivey,  against  the  defendant  in 
error,  on  his  official  bond  as  sheriff  of  Pickens  county.  The 
plaintiff  proved  that  an  attachment,  at  the  suit  of  himself 
against  one  Wallis,  had  come  to  the  hands  of  the  defendant, 
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and  had  been  by  him  levied  on  twenty-three  bales  of  cotton, 
the  property  of  said  Wallis ;  that  the  cotton  was  raised  on 
certain  premises  which  said  Wallis  had  rented  from  plaintiff, 
and  that  the  attachment  suit  was  founded  on  a  note  which 
had  been  given  for  the  rent ;  and  that  the  defendant  had  fail- 
ed and  neglected  to  make  the  money  on  an  execution  issued 
on  the  judgment  which  he  afterwards  recovered  in  the  suit 
The  defendant,  to  discharge  himself,  proved  that,  before  the 
attachment  came  to  his  hands,  and  after  said  Wallis  had  re- 
moved the  cotton  from  the  rented  premises,  and  stored  it  in 
a  warehouse  for  shipment,  he  had  levied  two  executions 
against  Wallis  on  the  cotton,  and  had  advertised  it  for  sale, 
and  that  the  cotton  was  afterwards  sold,  and  the  proceeds  of 
sale  applied  to  the  satisfaction  of  these  executions.  The  court 
charged  the  jury  in  substance,  that  the  money  was  properly 
applied,  under  this  state  of  facts,  to  the  satisfaction  of  the 
executions. 

Huntington,  for  plaintiff  in  error. 

The  only  authorities  to  which  I  deem  it  necessary  to  call 
the  court's  attention,  are  Clay's  Digest,  Title  Rent,  and  Dula- 
ney  v.  Dickerson,  12  Ala.  601. 

I  contend  that  the  affirmance  of  this  judgment  would  be  a 
practical  abrogation  of  the  statute.  The  idea  that  the  remo- 
val of  the  crop  changes  the  landlord's  right,  is  one  borrowed 
from  the  Stat.  8  Ann.  c.  14,  §  1,  (found  in  Archbold's  Land- 
lord and  Tenant,  Law  Li.  top  page  235)  and  the  constructions 
of  it  by  the  courts.  That  statute  provides,  that  the  party 
plaintiff,  before  the  removal  of  the  goods  from  the  premises 
under  execution  or  extent,  shall  pay  the  rent  to  the  landlord, 
with  a  proviso  not  touching  this  case.  Of  course,  if  the 
goods  are  once  removed  by  the  tenant,  the  creditor  seizing 
them  cannot  pay  before  removal.  There  is,  neither  in  Eng- 
land nor  New  York,  any  process  of  attachment  given  to  the 
landlord.  Not  the  party,  but  the  sheriff  is  the  one  deemed  lia- 
ble to  the  landlord,  and  the  remedy,  if  he  he  does  not  pay  the 
rent,  is  to  rule  him.  In  a  case  where  he  desires  the  advice 
of  the  court,  he  may  retain  and  seek  instructions.  2  Johns. 
478.  Here  we  have,  first,  a  statute  afler  that  of  Anne,  above 
referred  to,  and  another  one  providing  for  the  enforcement  of 
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the  landlord's  lien  by  the  process  of  attachment,  which  can 
be  issued  after  the  crop  is  removed,  and  evidently  goes  upon 
the  principle  that  the  party  shall  first  be  paid  who,  by  the 
lease  of  his  land,  has  enabled  the  tenant  to  provide  means 
for  his  own  support  and  that  of  his  famil}'-,  and  often  a  sur- 
plus for  his  creditors.  Take  away  this  right,  or  fail  to  give 
it  due  force  and  effect,  and  public  policy  as  well  as  public 
law  would  be  countervened,  by  the  difficulty  of  the  poorer 
class  of  citizens  obtaining  land  to  cultivate. 

As  to  the  practice  in  England  and  New  York  under  the 
statute  of  Anne,  see  1  M.  &  S.  244 ;  18  Johns.  1 ;  2  ib.  478. 

Bliss  &  Baldwin,  contra. 

Referred  to  Clay's  Digest,  210,  §  45;  ib.  506,  §  3 ;  Frazier 
V.  Thomas,  6  Ala.  169;  Otey,  Adm'r  v.  Moore,  17  ib.  280; 
13  N.  Hamp.  46. 

CHILTON,  J. — The  only  question  in  ttis  case  is,  whether 
a  sheriff  who  levies  an  execution  upon  a  crop  grown  on  rent- 
ed premises,  after  it  has  been  removed  from  the  premises  and 
deposited  in  a  warehouse  for  shipment  on  account  of  the  ten- 
ant, and  subsequently  levies  an  attachment  for  the  rent  at  the 
suit  of  the  landlord  upon  the  same  property,  is  bound,  upon 
the  sale  of  such  crop,  to  apply  the  proceeds  first  to  the  pay- 
ment of  the  rent. 

There  is  nothing  in  this  case  showing  that  there  was  any 
collusion  between  the  creditor  whose  execution  was  levied, 
and  the  tenant,  or  that  at  the  time  of  the  levy,  either  the  exe- 
cution creditor,  or  the  sheriff,  had  notice  that  the  cotton  levi- 
ed on  was  grown  upon  rented  premises,  or  that  there  was  rent 
due  to  the  landlord.  The  tenant,  himself,  removed  the  cot- 
ton, and  after  it  was  removed,  the  execution  was  levied  in 
good  faith  upon  it.  These  facts  distinguish  this  case  from 
those  relied  upon  by  the  counsel  for  the  plaintiff  in  error. 
It  is  said  in  Dulany  v.  Dickerson,  12  Ala.  Rep.  601,  "that 
the  statute  gives  the  landlord  an  effectual  means  of  recover- 
ing his  rent,  by  declaring  a  lien  upon  the  crop,  forbidding  its 
removal  until  the  rent  is  paid,  and  giving  the  right  to  levy 
an  attachment  upon  it,  which  may  doubtless  be  done,  though 
the  crop  may  be  removed,  and  is  in  the  hands  of  a  purchaser 
from  the  tenant,  if  lie  purchased  with  knowledge  of  the  lien  of 
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the  landlord.''^  In  that  case,  the  purchaser  from  the  tenant  re- 
moved the  crop,  and  was  informed  of  the  lien,  consequently 
he  might  well  have  been  regarded  as  purchasing  subject  to 
the  lien.  In  this  case,  the  facts  are  diiFerent:  there  is  no 
proof  showing  that  the  creditor,  whose  execution  was  levied, 
had  notice  of  the  lien  at  the  time  of  the  levy. 

The  uniform  construction  placed  by  the  English  courts  upon 
the  statute  of  8  Anne,  c.  14,  §  1,  which  is  not  unlike  our  own, 
is,  that  when  the  tenant  removes  the  crop  off  the  rented  pre- 
mises, the  landlord's  lien  is  gone.  It  is  supposed  that,  as  the 
process  of  attachment  is  given  by  our  statute  to  the  landlord, 
by  which  he  may  follow  and  levy  upon  the  crop,  the  lien  is 
not  affected  by  the  removal,  as  was  the  case  under  the  Eng- 
lish statute.  But  we  think  this  summary  proceeding  was  not 
designed  to  extend  the  lien,  to  the  detriment  ofbonajlde  pur- 
chasers without  knowledge,  either  actual  or  constructive,  of 
the  existence  of  such  lien ;  nor  was  it  intended  to  overrride 
other  liens  bona  fide  acquired  upon  the  property,  and  which 
attached  after  its  removal  from  the  rented  premises.  The 
statute  which  says,  the  rent  shall  be  exempt  until  the  same 
may  have  been  paid,  &c.,  (Clay's  Dig.  506,  §  6)  does  not  affect 
the  case  before  us.  The  rents  there  referred  to,  evidently 
mean  the  portion  of  the  crop  to  which  the  landlord  is  enti- 
tled under  the  contract  to  receive  as  his  share,  and  has  no 
application  to  a  case  where  the  monied  rent  is  reserved,  in- 
stead of  a  specified  portion  of  the  crop. 

We  think  the  lien  of  the  execution  creditor,  under  the  facts 
of  this  case,  is  to  be  preferred,  and  it  follows  that  the  judg- 
ment of  the  Circuit  Court  must  be  affirmed. 


MARTIN  vs.  BARNEY. 


1.  The  return  of  a  sheriff  on  a  capias  b  the  highest  and  best  evidence  of  its  exe- 
cution, and  cannot  be  called  in  question  collaterally,  nor  be  impeached  or  varied 
by  parol  proo£  Nor  wiU  the  sheriff  be  allowed  to  depose  to  a  state  of  facts 
inconsistent  with  his  retam. 
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2.  A  party  injured  by  the  sheriff's  false  return  on  a  writ  of  capias  ad  retponden- 
dum,  has  his  remedy  against  the  sheriff.  Or,  if  the  writ  be  returned  "  execu- 
ted," when  it  in  fact  was  not,  and  judgment  by  default  goes  against  the  defen- 
dant on  a  claim  to  which  he  has  a  good  defence,  chancery  will  afford  relief. 

Error  to  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  George  Goldthwaite. 

This  was  an  action  of  debt  on  a  judgment  recoverd  by- 
Barney  against  the  plaintiff  in  error  and  one  Bell,  as  partners 
under  the  firm  name  of  Bell  &  Martin,  in  the  Circuit  Court 
of  Perry.  The  defendant  pleaded  1.  Nul  tiel  record;  2. 
That  the  writ  in  the  case  of  Barney  v.  Bell  &  Martin  issued  after 
the  dissolution  of  partnership,  and  notice  thereof  published 
in  the  newspapers  of  the  county,  and  that  it  had  never  been 
served  on  him ;  3.  That  the  court  had  no  j  urisdiction  to  ren- 
der judgment  in  the  case  of  Barney  v.  Bell  &  Martin.  The 
plaintiff  demurred  to  the  second  and  third  pleas,  and  his  de- 
murrer was  overruled. 

On  the  trial,  the  plaintiff  produced  a  transcript  of  his 
judgment,  and  rested  his  case.  This  judgment  was  rendered 
more  than  ten  years  before  the  commencement  of  the  present 
suit,  and  no  execution  was  ever  issued  on  it.  The  defendant 
then  produced  the  original  papers  in  the  case  of  Barney  v. 
Bell  &  Martin,  and  showed  by  the  sheriff's  endorsement  on 
the  original  writ  that  it  was  returned  "  executed  18th  April, 
1838,  S.  G.  McLaughlin,  sheriff."  The  defendant  then  intro- 
duced McLaughlin  as  a  witness,  who  testified  that  he  was  the 
sheriff  of  Perry  county  at  the  time  the  writ  was  issued  in  the 
case  of  Barney  v.  Bell  &  Martin ;  that  he  received  it  about 
the  day  on  which  it  issued,  and  returned  it  executed  gener- 
erally  on  the  18th  April,  1838  ;  that  his  best  recollection  was 
that  he  executed  this  writ,  but  did  not  recollect  whether  it 
was  on  Martin  or  Bell ;  that  they  had  been  partners  as  mer- 
chants, and  that  when  he  had  executed  a  writ  on  one  partner 
in  a  firm  he  returned  it  executed  generally.  To  this  proof 
the  plaintiff  objected,  and  the  court  excluded  from  the  jury 
all  that  related  to  the  service  and  return  of  the  writ,  to  which 
defendant  excepted. 

The  defendant  also  proved  that  he  and  Bell  had  been  part- 
ners as  merchants,  in  Hamburg,  in  Perry  county,  and  that 
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the  partnership  was  dissolved  on  the  8th  April,  1837,  which 
was  before  the  issuance  of  the  writ  in  the  case  of  Barney 
against  them,  of  which  dissolution  notice  had  been  given  by 
publication  in  a  newspaper  printed  in  Marion,  Perry  county. 
The  exclusion  of  the  evidence  is  now  assigned  for  error. 

John  &  Moore,  for  plaintiff  in  error. 

1.  A  sheriff's  return  must  be  certain ;  if  uncertain  as  to 
any  material  fact,  it  is  not  good.  Watson  on  Sheriflfs,  7  Law 
Lib.  49 ;  46  ib.  282 ;  1  Tidd's  Practice,  689.  All  returning 
officers  are  ministerial,  and  must  set  forth  in  their  returns  the 
acts  done  by  them,  so  that  the  court  may  judge  of  their 
legality  and  sufficiency.  A  return  that  a  precept  had  been 
legally  served,  or  the  duty  enjoined  by  it  duly  performed, 
would  be  clearly  insufficient.  12  Pick.  206;  Hard.  168. 
The  return  in  this  case  is  bad,  because  it  does  not  set  out  the 
acts  done ;  it  does  not  aver  personal  service  on  the  defendants, 
but  simply  alleges  a  legal  conclusion. 

2.  It  cannot  be  objected,  that  if  the  return  is  false,  the 
party  injured  has  his  remedy  against  the  sheriff.  If  the  court 
determines  that  this  return  is  legal  and  sufficient,  it  cannot  be 
illegal,  and  therefore  cannot  be  false.  It  sets  out  no  fact,  and 
can  be  neither  true  nor  false. 

3.  Service  of  process  on  one  co-partner,  afler  a  dissolution 
of  the  firm,  is  not  sufficient  to  authorize  the  rendition  of  a 
judgment  against  those  who  are  not  served.  4  Porter,  181 ;  7 
Ala.  475. 

4.  Special  matters  of  defence  for  want  of  jurisdiction, 
either  of  the  subject  matter  of  the  suit  or  of  the  person,  may 
be  specially  pleaded  to  an  action  on  the  judgment  or  record. 
Riddle  v.  Wilkins,  1  Peters,  691;  5  Johns.  37;  15  ib.  140; 
5  Wend.  148.  If  the  want  of  jurisdiction  can  be  pleaded  in 
abatement,  then  it  follows  that  the  facts  set  out  in  the  plea 
may  be  proven. 

5.  The  case  of  Cantley  &  Co.  v.  Moody,  7  Porter,  443,  is 
not  supported  by  a  single  authority  from  any  other  court.  Its 
effect  is  to  naake  a  record  by  presumption. 

I.  W.  Garrott,  contra. 

1.  The  ruling  of  the  court  in  the  rejection  of  the  evidence 
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was  correct.  Governor  v.  Bancroft,  16  Ala.  605 ;  Watkins  v. 
Gayle,  4  ib.  153 ;  McGehee  v.  McGebee,  8  ib.  86 ;  Branch 
Bank  at  Mobile  v.  Ford,  13  ib.  431 ;  3  Smedes  <&  M.  409 ;  6 
ib.  458 ;  3  Howard,  (Miss.)  66.  As  to  the  propriety  and  com- 
pleteness of  the  sheriff's  return,  see  Cantley  &  Co.  v.  Moody, 
7  Porter,  443. 

2.  Even  if  the  testimony  was  admissible,  the  plaintiff  in 
error  was  not  injured  by  its  exclusion;  for  it  did  not  tend  to 
prove  that  the  original  writ  was  not  served.  It  amounted,  at 
most,  to  nothing  more  than  this,  that  the  witness  did  not  re- 
collect whether  he  served  the  writ  or  not.  It  ought  therefore 
to  have  been  excluded.  McKenzie  v.  McRae,  adm'r,  8  Por- 
ter, 70. 

LIGON,  J. — ISTo  objection  is  here  made  to  the  action  of 
the  court  below  in  overruling  the  demurrer,  but  the  sole  ques- 
tion presented  for  our  consideration  is,  did  the  Circuit  Court 
err  in  rejecting  the  testimony  of  the  witness  McLaughlin. 

We  do  not  think  it  did,  for  the  purpose  of  the  evidence 
was  to  prove  the  manner  in  which  the  writ  in  the  case  of 
Barney  v.  Bell  &  Martin  had  been  served,  and  by  this  parol 
proof  to  contradict  or  vary  the  sheriif 's  return.  It  is  clear 
that  the  return  of  the  sheriff  on  the  writ  is,  in  its  nature, 
both  the  highest  and  best  evidence  of  the  fact  of  execution, 
and  that  it  cannot  be  called  in  question  collaterally,  or  be  im- 
peached or  varied  by  the  parol  proof  of  the  sheriff,  or  any 
other  person.  Nor  can  a  sheriff  be  allowed  to  depose  to  a 
state  of  facts  inconsistent  with  his  return.  Price  v.  Cloud,  6 
Ala.  248 ;  Haynes  v.  Small,  9  Shep.  14 ;  Lawson  v.  Main,  4 
Pike,  184;  Baker  v.  McDuffie,  23  Wend.  289. 

If  the  return  is  untrue,  the  party  injured  has  his  remedy 
against  the  sheriff  for  a  false  return.  McBee  v.  The  State, 
1  Meigs  E.  122.  Or,  if  the  writ  is  falsely  returned  execu- 
tad,  when  in  fact  it  never  has  been  served,  and  the  party 
aggrieved  has  a  good  defence  to  the  merits  of  the  action 
against  him,  he  may  go  into  equity  for  relief.  Crafts  v.  Dex- 
ter, 8  Ala.  767. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 
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JONES,  Adm'r.  vs.  DYER  AND  WIFE. 

1.  In  revising  a  decree  of  the  Court  of  Probate,  it  is  competent  for  the  Appellate 
Court  to  declare  the  proceedings  regular  to  a  certain  point,  and  to  reverse  from 
the  point  where  the  firet  irreguUirity  or  error  commenced. 

2.  But  when  the  decree  is  generally  reversed  and  remanded,  the  effect  of  the 
judgment  of  revereal  is  to  vacate  the  decree  in  toto,  and  the  parties  affected  by 
it  then  stand  in  precisely  the  same  position  as  if  it  had  never  been  rendered. 

3.  Therefore,  when  a  decree  of  the  Court  of  Probate,  rendered  on  the  final  settle- 
ment of  an  ad.ninistrator's  accounts,  is  generally  reveraed  and  remanded  by 
tlie  Appellate  Court,  the  administrator  may  introduce  additional  evidence,  on 
another  settlement,  to  dischai'ge  himself  ot  an  item  with  which  he  was  charged 
on  the  fonner  iettlement.  and  with  which  the  AppelUite  Court  held  he  was 
properly  chargeable  on  the  evidence  then  before  the  court, 

4.  To  authorize  the  Appellate  Court  to  reverse  a  judgment  on  account  of  any  sup- 
posetl  eri-oueous  decision  of  the  court  below,  in  the  rejection  of  evidence,  it 
must  be  shown  that  tlie  fact  intended  to  be  established  by  such  evidence  was 
material  to  the  decision  of  the  ease  then  undei-  consideration  before  the  court ; 
and  the  party  excepting  to  such  decision  must,  in  his  bill  of  exceptions,  state 
sufficient  to  show  the  relevancy  or  materiality  of  the  alleged  erroneous  de- 
cision to  the  Ciise  under  consideration,  at  the  time  such  decision  was  made. 

Error  to  the  Court  of  Probate  of  Limestone. 

On  the  final  settlement  of  the  estate  of  Patroclus  Lewis,  de- 
ceased, by  Samuel  J.  Jones,  the  administrator,  the  latter  was 
charged  with  an  item  of  $1,200,  for  a  balance  due  on  a  note 
for  a  large  amount,  made  by  one  Samuel  Jordan,  deceased, 
and  payable  to  said  Lewis.  On  error  brought  by  the  admin- 
istrator, the  Supreme  Court  held  that  he  was  properly  charged 
with  that  item,  but  the  decree  of  the  Court  of  Probate  was 
revei*sed  and  remanded  on  account  of  error  in  another  item. 
See  16  Ala.  221.  On  another  settlement  in  the  Court  of  Pro- 
bate, the  administrator  offered  the  deposition  of  a  witness  who 
had  not  been  examined  on  the  previous  settlement,  for  the 
purpose  of  making  additional  proof  as  to  the  disputed  item  of 
$1,200 ;  but  the  court  rejected  the  deposition,  on  the  ground 
that  the  opinion  and  judgment  of  the  Supreme  Court  pre- 
viously rendered  in  the  cause  was  conclusive  upon  the  matter 
embraced  in  the  deposition.  The  administra:or  excepted  to 
the  ruling  of  the  court,  and  now  assigns  for  error  the  rejection 
of  the  deposition,  and  the  charging  him  with  the  $1,200. 
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The  account  whicli  is  set  out  in  the  record  contains  these 
two  items  of  charge  in  favor  of  the  estate  against  the  admin- 
istrator : 

"  Jan'y  1.  By  cash  received  of  Mrs.  Eliza  Jordan  on 
balancing  accounts,  allowing  $250,  wages  per  an. 
for  '42,  '43  and  '44,  to  August  16, 1844,  to  P.  Lew- 
is, as  due  on  the  1st  January  of  each  year,  and 
cre.iiting  him  by  prin.  and  int.  of  Samuel  Jordan's 
note  to  Jan.  1,  '45,  excepting  the  $1,200  claimed 
by  administrator  as  a  credit,   and  crediting  Mrs. 

Jordan  by  all  her  accounts,"  &c 

"  1844,  August  14.  By  credit  of  $1,200  entered  on 
note  of  Samuel  Jordan,  (signed  A.  W.  per  in- 
structions of  P.  Lewis,)  less  a  credit  of  %QQ  08  paid 
by  Mrs.  Jordan  Dec.  12,  1842,  and  interest  to  Au- 
gust 14, 1844,  and  a  credit  of  $37  87,  paid  by  S.  J. 
Jones,  June  14,  1844,  and  interest  to  August  14, 

1844,  leaving  a  balance  of $1,081  53" 

The  contents  of  the  deposition  are  set  out  in  the  opinion. 

C.  C.  Clay,  Jr.  for  plaintiff  in  error : 

1.  The  judgment  of  the  Supreme  Court  reversing  and  re- 
manding the  cause  was  equivalent  to  granting  plaintiff  a  new 
trial ;  the  parties  were  thereby  placed  in  the  position  in  whicb 
they  were  before  any  judgment  was  rendered.  Dupuy  v. 
Eoebuck,  7  Ala.  484 ;  Simmons,  Adm'r.  v.  Price,  Adm'r.  18 
ib.  405. 

Tlie  cases  of  Johnston  v.  Glasscock  (2  Ala.  218)  and  Ex 
Parte  Sibbald,  (12  Peters,  488,)  are  unlike  this.  In  each  of 
those  cases  the  Supreme  Court  rendered  a  final  decree,  and 
only  remanded  the  cause  that  the  primary  court  might  exe- 
cute their  decree.  But  here  no  final  decree  was  rendered,  no 
part  of  the  decree  was  affirmed,  it  was  reversed  generally,  and 
tbe  cause  remanded. 

2.  It  cannot  be  objected  that  the  relevancy  of  the  testimo- 
ny does  not  appear  from  the  record.  The  question  of  rele- 
vancy was  not  raised  in  the  court  below ;  the  court  decided 
that  the  plaintiff  was  concluded  from  offering  any  evidence. 
Robertson's  Exrs.  v.  AUen,  16  Ala.  108 ;  Smith  v.  Armis- 
tead's  Exrs.  7  Ala,  700. 
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3.  The  relevancy  and  materiality  of  the  depoaition  are 
shown.  The  objection  to  it  admits  its  relevancy.  It  asserts 
that  the  judgment  of  this  court  was  "conclusive  on  the  mat- 
ter embraced  in  the  deposition,"  thereby  conceding  that  it  re- 
ferred to  the  matters  already  in  issue  between  the  parties. 
The  account  current  set  out  in  the  record  also  shows  its  rele- 
vancy. That  account  contains  an  item  of  charge  against  the 
administrator,  which  corresponds  in  date,  amount,  and  other 
particulars,  with  the  note  described  in  the  deposition. 

The  materiality  of  the  deposition,  and  the  injury  done  to 
plaintiff  by  its  exclusion,  are  fully  shown  by  the  opinion  of 
this  court,  (16  Ala.  224,)  to  which  the  objection  refers.  That 
opinion  is  the  law  of  this  case,  and  (since  the  court  is  bound 
to  know  its  own  opinions  and  judgments,)  it  was  unnecessary 
to  incorporate  it  in  the  bill  of  exceptions.  'J liat  opinion  wilJ 
show  that  the  deposition  offered  contained  the  very  evidence 
which  was  wanting  on  the  former  trial. 

R,  C.  Brickell,  for  defendants  in  error : 

1.  The  record  does  not  show  that  the  testunony  rejected  by 
the  Court  of  Probate  was  material,  or  relevant  to  any  issue 
before  that  court.  If  the  account  of  the  plaintiff  in  error, 
which  was  audited  by  the  court,  is  examined,  no  item  will  be 
found  to  which  the  rejected  testimony  could  apply.  This  rule 
is  well  settled,  that  a  party  excepting  to  the  rejection  of  testi- 
mony must  show,  that  the  testimony  rejected  was  not  only 
admissible,  but  material  and  relevant  to  some  issue  pending 
before  the  court,  11  Wendell,  428  ;  1  Leigh,  216  :  1  Cranch, 
152 ;  1  Ala.  582. 

2.  Again :  it  is  well  settled  that  an  error  which  works  no 
injury,  furnishes  no  ground  for  the  reversal  of  a  judgment. 
Can  the  court  say,  from  an  examination  of  this  record,  that 
the  rejection  of  the  testimony  by  the  court  below  operated  to 
the  prejudice  of  the  plaintiff  in  error  ?  If  so,  let  him  lay  his 
finger  on  the  item  which  should  not  have  been  charged  against 
him  if  the  testimony  had  been  admitted.  The  reason  assign- 
ed by  the  court  for  the  rejection  of  the  testimony  is  immate- 
rial. If  a  court  arrives  at  a  proper  conclusion,  the  reasons 
which  it  assigns  may  be  erroneous,  and  yet  they  will  furnish 
no  ground  of  reversal.    But  the  plaintiff  in  error  insists,  that 
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the  court  should  refer  to  the  record  of  this  case  when  here  at 
a  former  term.  That  every  court  is  bound  to  take  notice  of 
its  own  judgments,  and  that  the  court  will  refer  to  its  former 
judgment  to  ascertain  whether  the  Court  of  Probate  erred  in 
the  effect  which  it  ascribed  to  that  judgment,  is  not  denied. 
But  this  court  will  hardly  look  to  the  state  of  facts  exhibiied 
by  that  record,  and  presume  that  the  same  state  of  facts  was 
before  the  Court  of  Probate  upon  the  last  trial.  This  the 
court  is  asked  to  do,  in  order  to  find  ground  for  the  reversal 
of  a  judgment.  Now,  if  the  testimony  offered  was  only  rele- 
vant and  material,  when  taken  in  connection  with  other  facts, 
the  other  facts  should  have  been  shown  in  the  court  below. 
The  bill  of  exceptions  would  not  have  been  evidence  in  the 
Court  of  Probate.  2  Cowen  &  Hill's  Notes,  Title,  Bills  of 
Exceptions. 

Again :  if  the  court  should  look  to  that  record,  and  pre- 
sume that  the  state  of  facts  then  existing  also  existed  at  the 
last  trial,  would  it  not  violate  the  rule,  that  all  presumptions 
are  to  be  indulged  in  favor  of  a  judgment,  and  none  against  it? 

3.  Did  the  Court  of  Probate  err  in  rejecting  the  testimony 
for  the  reasons  assigned  ?  We  insist  that  the  judgment  of  the 
Supreme  Court  was  conclusive  on  all  points  settled  by  its  de- 
cision, and  that  when  the  cause  was  remanded  to  the  Court  of 
Probate,  nothing  remained  for  that  court  to  do,  but  to  make 
a  decree  conforming  to  the  decision  of  the  Supreme  Court. 
Johnston  v.  Glasscock,  2  Ala.  218;  Ex  Parte  Sibbald,  12 
Peters,  488. 

GOLDTHWAITE,  J.— The  only  question  presented  by 
the  record  arises  upon  the  rejection,  by  the  Orphans'  Court,  of 
the  depositions  offered  in  evidence.  The  ground  of  objection 
taken  to  the  admission  in  the  court  below,  and  which  has 
been  insisted  here,  was  that  the  action  of  the  Orphans'  Court, 
upon  the  subject  matter  of  the  deposition,  was  concluded  by 
the  opinion  and  judgment  of  this  court  in  the  same  case,  ren- 
dered June  Term,  1849,  16  Ala.  Rep.  221;  and  that  in  re- 
ality nothing  remained  for  the  action  of  the  Probate  Court, 
except  to  render  a  decree  in  conformity  with  the  decision  of 
this  court.  There  can  be  no  doubt  but  that  the  court  to 
which  the  case  is  remanded,  is  bound  to  proceed  according  to 
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the  principles  of  law  determined  by  this  court  in  the  same 
case,  and  we  have  no  doubt  also,  that  in  revising  the  proceed- 
ings of  the  Orphans'  Court,  it  is  competent,  in  a  proper  case, 
for  this  court,  by  its  judgment,  to  declare  the  proceedings 
regular  to  a  certain  point,  and  reverse  from  the  point  where 
the  irregularity  or  error  commenced.  This  was  done  in  the 
case  of  the  Executors  of  Sankey  v.  The  Heirs  of  Sankey,  6 
Ala.  Rep.  607,  and  we  see  no  reason  to  question  the  correct- 
ness of  the  practice ;  but  in  the  case  under  consideration  this 
course  was  not  pursued.  The  court,  it  is  true,  held  that  the 
Orphans'  Court  had  committed  no  error  in  charging  the  admin- 
istrator with  the  particular  item,  which  is  the  subject  of  con- 
test in  the  present  case,  but  that  there  was  error  in  relation 
to  other  items  in  the  same  account,  and  for  those  errors  the 
decree  rendered  by  the  Orphans'  Court  was  reversed,  and  the 
cause  remanded.  The  effect  of  the  j  udgment  of  reversal,  was 
to  vacate  the  decree  in  toto,  and  the  parties  affected  by  it 
stood  in  precisely  the  same  position  as  if  it  had  never  been 
rendered.  Simmons,  Admr.  v.  Price,  Admr.,  18  Ala.  Rep. 
405 ;  Dupuy  v.  Roebuck,  7  Ala.  Rep.  484.  The  cases  relied 
on  by  the  defendant  in  error  to  sustain  the  judgment  on  this 
point,  Johnston  v.  Glasscock,  2  Ala.  Rep.  218,  and  Ex  parte 
Sibbald,  12  Peters  488,  are  clearly  distinguishable  in  princi- 
ple from  the  case  under  consideration  ;  in  both  of  these  cases 
the  judgment  of  the  court  below  was  not  merely  reversed, 
but  a  final  decree  was  rendered  by  the  Appellate  Court,  and 
the  cases  were  remanded  for  execution  alone.  In  the  present 
case  no  decree  was  rendered,  but  the  judgment  of  the  court 
below  was  simply  reversed  and  remanded.  Upon  the  au- 
thority of  the  cases  which  we  have  cited,  it  follows  that  upon 
the  reversal  of  the  judgment  the  rights  of  the  parties  were 
restored  to  th^  same  condition  as  before  its  rendition,  and 
that  when  the  same  item  was  again  presented  for  settlement, 
the  administrator  had  the  right  to  offer  evidence  to  show  that 
the  charge  should  not  properly  be  made  against  him. 

It  is,  however,  urged  that  on  au  examination  of  the  evi- 
dence rejected,  it  will  be  seen  that  it  was  applicable  to  no  is- 
sue before  the  court,  and  was,  therefore,  properly  rejected  on 
the  ground  of  irrelevancy.  We  understand  the  rule  to  be, 
that  to  authorize  a  court  of  error  to  reverse  a  judgment,  on 
24 
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account  of  any  supposed  erroneous  decision  of  the  court  be- 
low, in  the  rejection  of  evidence,  it  must  be  shown  that  the 
fact  intended  to  be  est  iblished  by  such  evidence  was  material 
to  the  decision  of  the  case  then  under  consideration  before  the 
court;  and  the  party  excepting  to  such  decision  must,  in  his 
bill  of  exceptions,  state  sufficient  to  show  the  relevancy  or 
materiality  of  the  alleged  erroneous  decision  to  the  case  under 
consideration  at  the  time  such  decision  was  made.  Stone  v. 
Stone,  use,  &c.,  1  Ala.  582.  Testing  the  materiality  of  the 
evidence  offered  and  rejected  by  this  rule,  we  find  by  ref- 
erence to  the  record,  that  on  the  final  settlement,  the  estate  of 
the  intestate  was  credited  (which  amounts  to  a  charge 
against  the  administrator)  with  an  item  amounting,  with  in- 
terest, to  $1580  28.  Tliis  item  is  stated  in  the  account  in 
these  words :  "  1844,  August  14:th. — By  credit  of  twelve  hundred 
dollars,  entered  on  note  of  Samuel  Jordan  {signed  A.  W.  per  in- 
structions of  P.  Lewis,^^)  &c.,  and  in  the  same  account  and  on 
the  same  side,  another  item  thus  stated :  "  By  cash  received  of 
Mrs.  Eliza  Jordon,  on  balancing  accounts,  allowing  $250  wa- 
ges per  annum  for  1842,  1843  and  1844,  to  August  16th,  1844, 
to  P.  Lewis,  as  due  on  1st  January  each  year,  crediting  him 
by  principal  and  interest  of  Samuel  Jordan! s  note  to  \st  Janua- 
ry, 1845,  excepting  the  $1200  claimed  hy  administrator  as  a 
credit,  <&c."  The  evidence  offered  is  to  the  effect,  that  a  note 
was  held  by  the  intestate  on  Samuel  Jordan.  That  after  the 
death  of  Jordan,  Mrs.  Eliza  Jordan,  on  the  14th  August, 
1844,  gave  her  note  for  twelve  hundred  dollars,  payable  to 
the  plaintiff  in  error,  which  amount  was  entered  as  a  credit 
on  Samuel  Jordan's  note,  and  the  note  of  Mrs.  Jordan  deliv- 
ered to  the  plaintiff  in  error,  and  that  the  credit  was  entered, 
the  note  executed  and  delivered  to  the  plaintiff  in  error  by 
the  direction,  and  with  the  consent  of  the  intestate.  It  is  im- 
possible to  doubt  in  relation  to  the  applicability  of  this  evi- 
dence to  the  item  of  $1580  28,  which  was  charged  against 
the  administrator,  and  on  which  the  decree  rendered  against 
him  was  in  part  founded.  There  was,  it  is  true,  no  express 
issue  appearing  upon  the  record,  but  the  case  was  the  final 
settlement  of  the  accounts  of  the  administrator,  and  the  state- 
ment of  the  items  composing  that  settlement,  when  taken  in 
connection  with  the  evidence  offered,  show  clearly  its  rele- 
vancy to  the  case  then  under  consideration. 
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The  relevancy  and  materiality  of  the  evidence  offered  be- 
ing shown,  it  follows  that  the  Probate  Court  erred  in  reject- 
ing it,  and  as  the  question  as  to  its  sufficiency  does  not  prop- 
erly arise  on  the  record  as  now  presented,  we  have  only  to 
add  that  the  judgment  is  reversed,  and  the  cause  remanded. 


WOODWARD  vs.  PURDY. 


1.  In  an  action  to  recover  damages  for  injuries  done  to  plaiutiiT's  hogs,  which  had 
broken  into  defendant's  enclosure,  the  defendant  cannot  recoup  for  damages 
done  to  his  crop  by  the  hogs,  when  it  is  shown  that  his  fence  was  not  a  "  law- 
ful fence"  agreeably  to  the  statute. 

2.  The  court  mny,  in  its  discretion,  refuse  a  motion  to  have  a  person,  who  is 
about  the  court,  but  has  not  been  8ubp<enaed,  brought  in  to  testify  as  a 
witness  in  a  cause. 

Erkor  to  the  Circuit  Court  of  Walker. 
Tried  before  the  Hon.  Wm.  R.  Smith. 

This  was  an  action  brought  by  Purdy  against  Woodward 
before  a  justice  of  the  peace,  to  recover  damages  to  an  amount 
under  $20  for  inj  uries  done  to  plaintiff's  hogs  in  worrying 
and  tearing  them  with  dogs.  The  justice  of  the  peace,  with 
a  jury  below,  gave  judgment  for  the  plaintiff  for  $1  42  and 
costs.     The  defendant  appealed  to  the  Circuit  Court. 

In  the  Circuit  Court,  as  shown  by  the  bill  of  exceptions, 
the  defendant  offered  to  prove  the  injury  that  plaintiff's  hogs 
had  done  to  defendant,  by  breaking  through  his  fence  and 
destroying  his  crop  at  the  time  he  set  his  dogs  upon  them,  by 
way  of  recoupment;  this  the  court  refused  to  permit.  It  was 
shown  that  defendant's  fence  was  not  such  as  the  statute  calls 
a  "lawful  fence,"  at  the  time  the  hogs  broke  in. 

The  defendant  asked  permission  of  the  court  to  have  one 
Jacob  Stover,  who  had  not  been  subpoenaed,  but  who  was 
attending  court,  and  was  at  that  time  out^upon  a  jury,  to  be 
"called  and  brought  into  court,"  stating  that  said  Stover  was 
a  material  witness  for  liim  in  the  cause.  This  the  court 
refused. 
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The  refusals  of  the  court  as  aforesaid  are  severally  assigned 
for  error. 

Peters,  for  plaintiff  in  error. 

1.  By  the  common  law,  the  owner  of  cattle  could  not  per- 
mit them  to  run  at  large  and  trespass  on  the  grounds  of  other 
persons.  And  if  he  did  so,  such  owner  generally  was  liable 
for  the  injuries  thus  committed  in  an  action  of  trespass.  1 
Chit.  PI.  82,  83,  and  notes;  16  Mass.  83;  4  Met.  589;  19 
John.  385 ;  3  Wend.  142 ;  1  Denio,  101 ;  16  Conn.  200 ;  5 
Greenl.  Rep.  357. 

And  the  owner  of  the  crops  or  grounds  thus  trespasse 
upon,  could  legally  drive  away  the  cattle  damage  feasant  from 
his  ground,  by  such  means  and  such  force  as  might  be  neces- 
sary for  such  purpose.     18  V.  &  R.  425 ;  7  U.  S.  Dig.  274 ; 
12  Ala.  840. 

But,  if  in  driving  such  cattle  off,  more  force  was  used  than 
was  necessary  for  that  purpose,  and  injury  resulted  from  it  to 
the  owner  of  the  cattle,  he  would  be  entitled  to  damages  on 
account  of  the  injury  resulting  from  the  excess  of  force.  12 
Ala.  840. 

And  if  the  crops  or  grounds  on  the  one  hand,  and  the  cat- 
tle on  the  other, 'were  injured,  it  would  be  a  case  of  mutual 
damages  arising  out  of  the  same  transaction ;  and  in  a  jus- 
tice's court  particularly,  where  the  jurisdiction  excludes  both 
law  and  equity.  Such  a  case  would  involve  the  proper  appli- 
cation of  the  law  of  recowpment.  13  Ala.  587  ;  Clay  s  Dig. 
315  §  12 ;  3  Ala.  756. 

2.  The  parties  have  a  right  to  enforce  the  attendance  of 
their  witnesses  in  court,  if  within  the  jurisdiction.  In  crimi- 
nal cases  this  is  certainly  the  law.  And  in  both  criminal  and 
civil  cases  it  is  a  right  expressly  or  impliedly  secured  by  con- 
stitutional law  and  enforced  by  statute;  and  the  witness  may 
attend  either  with  or  without  a  subpoena.  Const,  of  Ala. 
Art.  1,  ^§  JO,  14;  Clay's  Dig.  602,  §  17. 

But  the  law  which  secures  the  attendance  of  the  witness  in 
court  also  secures  the  more  important  right,  viz,  the  use  of 
his  testimony  when  there ;  else  the  incident  takes  precedence 
of  the  principal.  And  where  a  party  has  a  right  given  and 
secured  by  statute  and  the  constitution,  it  is  not  within  the 
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discretion  of  the  court  to  defeat  it.  3  Chitt.  Genl.  Pr.  51, 
note  d ;  Coke  Litt.  152  a ;  151  b ;  6  Bing.  63. 

It  is  no  sufficient  reason  for  the  refusal  of  the  court  to 
allow  the  witness  to  be  called,  that  he  was  out  on  a  jury.  A 
jury  may  be  allowed  to  separate  and  meet  again,  and  this  does 
not  vitiate  the  verdict.  2  Bailey  Rep.  665 ;  3  How.  52 ;  1 
Dev.  &  Bat.  Rep.  500  ;  3  Cow.  Rep.  355 ;  1  ib.  221. 

This  could  not  be  a  matter  of  discretion ;  and  if  so,  it  is 
subject  to  revision  for  an  improper  exercise.  If,  in  the  action 
of  the  court  below,  the  party  complaining  is  injured,  he  is 
entitled  to  reversal.  Clay's  Dig.  307  §  5  ;  4  Phil.  Ev.  (C.  & 
H.)  774,  note  403,  and  cases  cited  there. 

Earnest,  c(mtra. 

1.  Recoupment  only  applies  where  there  are  cross  demands 
arising  from  the  same  contract.  Hatchett  v.  Gibson,  13  Ala. 
594,  and  authorities  there  cited. 

2.  It  was  discretionary  with  the  court  to  grant  or  refuse  the 
motion  to  have  the  witness  "  brought  in  to  testify ;"  and  be- 
ing discretionary,  the  action  of  the  court  cannot  be  revised. 
Massey  v.  Steele's  adm'r,  11  Ala.  340 ;  Cobb  v.  Miller  k  Co. 
9  ib.  499. 

PHELAN,  J. — From  the  facts  stated  in  the  bill  of  excep- 
tions, the  fence  of  the  plaintiff  in  error.  Woodward,  was  not 
a  "lawful  fence,"  agreeably  to  the  statute,  (Clay's  Dig.  241,) 
at  the  time  the  defendant's  hogs  broke  into  his  enclosure. 
The  defendant's  right  of  action,  for  the  inj  ury  done  to  his  hogs 
by  the  plaintiff's  dogs,  depended  indeed  upon  this  point. 
Under  such  a  state  of  facts,  no  action  would  lie  of  course  in 
favor  of  Woodward  for  the  injury  done  to  his  crop  by  plain- 
tiff's hogs;  and  if  no  action  would  lie,  it  was  clearly  not  a 
case  for  recoupment,  and  the  Circuit  Court  did  not  err  in  re- 
jecting the  testimony  offered  by  Woodward  to  show  damage 
of  that  kind. 

The  next  assignment  is,  that  the  court  erred  in  refusing  to 
allow  a  witness  of  the  defendant,  who  was  about  the  court,  to 
be  "called  and  brought  into  court;"  for  it  is  stated  that  the 
request  or  motion  was  in  that  form ;  and  this,  although  it  ap- 
pears that  the  witness  had  not  been  subpoenaed.     Nothing  is 
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clearer  than  that  a  court  in  its  discretion  may  refuse  such  an 
application. 

There  is  no  error  in  the  rulings  of  the  court,  and  the  judg- 
ment is  affirmed. 


JONES  &  BLAIR  vs.  BURDEN. 

1.  When  the  decree  of  sale,  in  a  suit  for  the  foreclosure  of  a  mortgage,  authorizes 
the  register  to  receive  the  amount  bid  and  to  make  a  conveyance,  the  bidder 
must  be  considered  as  the  purchaser,  from  the  time  he  receives  a  deed  from 
the  register.  From  that  time  the  property  is  at  his  risk,  and  he  cannot  repu- 
diate the  contract,  although  the  sale  may  be  set  aside,  before  confirmation,  for 
irregularities. 

2.  A  judgment  creditor  may  redeem  lands  sold  under  a  decree  of  foreclosure,  be- 
fore the  sale  is  confirmed,  when  the  purchaser  has  paid  the  price  and  received 
a  deed  from  the  register. 

8.  A  purchaser  who  would  prevent  a  redemption  of  the  lands  by  a  judgment 

creditor,  by  crediting  the  debtor  with  the  amount  proposed  to  be  advanced, 

must  also  be  a  Judgment  creditor. 
4.  The  death  of  the  judgment  debtor  after  the  sale  under  decree,  does  not  aflfect 

the  judgment  creditor's  right  to  redeem,  although  the  lien  of  his  judgment 

may  be  thereby  lost. 

Error  to  the  Chancery  Court  of  Mobile, 
Hon.  J.  W.  Lesesne,  presiding. 

The  facts  of  this  case,  as  they  are  exhibited  by  the  bill,  an- 
swer and  exhibits,  may  be  thus  stated :  William  Jones,  one  of 
the  plaintiffs  in  error,  as  executor  of  Hiram  Cheesborough, 
deceased,  filed  his  bill  in  the  Chancery  Court  of  Mobile,  to 
foreclose  a  mortgage  executed  by  John  May  rant  and  wife,  on 
certain  real  estate  described  in  the  pleadings  of  this  case,  and 
at  the  April  Term,  1848,  obtained  a  decree  of  foreclosure,  by 
which  the  Register  was  directed  to  sell  the  land  in  the  same 
manner  that  sheriffs  are  required  by  law  to  sell  real  estate. 
By  this  decree  the  mortgage  debt  was  ascertained  to  be 
$20,944.  In  June,  1848,  the  Register  sold  the  land  for  two 
hundred  and  sixty  dollars,  and  Jones  (the  executor)  and  Hen- 
ry H.  Blair,  became  the  purchasers.     The  Register  executed 
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to  them  a  deed,  and  they  took  possession  of  the  land  ;  but  the 
sale  has  never  been  confirmed  by  the  Chancellor,  nor  does  it 
appear  that  the  Register  ever  made  a  report  of  his  sale  to  the 
court.  Mayrant  and  wife  died  subsequent  to  the  sale,  and 
the  suit  was  ordered  to  abate.  The  amount  bid  at  the  sale, 
less  the  costs,  was  entered  as  a  credit  on  the  mortgage  debt, 
the  balance  of  which  is  still  unpaid. 

The  complainant  in  this  bill  obtained  a  judgment  at  law 
against  John  Mayrant,  in  1840,  for  the  sum  of  seventeen  hun- 
dred and  fifty-eight  dollars,  besides  costs  of  suit,  upon  which 
execution  was  issued,  and  returned  in  April,  1841,  "  no  prop- 
erty found."  The  complainant  having  tendered  the  purcha- 
sers the  amount  bid  for  said  land  at  the  sale,  together  with 
ten  per  cent,  per  annum  thereon,  filed  this  bill  to  redeem  the 
land,  under  the  act  of  1842.  The  complainant's  right  to  re- 
deem was  resisted  on  two  grounds :  First,  that  the  sale  was 
not  perfect  and  complete,  because  it  had  never  been  confirmed 
by  the  Chancellor ;  secondly,  Jones,  the  executor  of  Cheese- 
borough,  offered  to  credit  the  mortgage  debt  with  more  than 
the  amount  offered  by  the  complainant.  The  Chancellor, 
however,  decreed  in  favor  of  the  complainant,  and  the  cause 
is  brought  to  this  court  by  writ  of  error. 

Campbell,  for  plaintiffs  in  error : 

The  cause  was  submitted  on  bill  and  answer  by  consent. 
The  facts  of  the  answer  are  thus  admitted  to  be  true,  as  there- 
in stated.  This  answer  shows,  that  before  the  tender.  May- 
rant  had  died,  and  that  the  suit  in  chancery  abated.  There 
never  was  a  decretal  order  confirming  the  sale. 

No  title  vested  in  the  plaintiffs  until  the  decree  of  confir- 
mation; 8  Ala.  876;  6  ib.  411;  1  ib.  475;  2  ib.  256;  6  ib. 
411 ;  1  S.  &  Marsh,  622. 

The  tender  of  the  money  was  made  prematurely  by  the  de- 
fendant ;  4  Humph.  371 ;  10  Yerger. 

The  defendant  had  lost  his  privilege  of  redemption  by  the 
death  of  Mayrant,  and  the  consequent  destruction  of  his  lien. 
12  Ala.  309. 

Adams,  for  defendant: 

1.  Defendants  say  that  the  defendant  Jones  had  a  decree, 
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as  executor,  against  Mayrant,  and  that  both  Blair  and  Jones 
offered  to  credit  on  it,  according  to  the  mortgage.  Waiving 
the  difficulty  of  both  these  parties  allowing  this  credit,  on  a 
decree  belonging  to  one,  and  also  the  incongruity  of  Jones 
making  the  credit  as  executor,  so  as  to  sustain  his  individual 
purchase,  it  is  sufficient  to  object  that  a  decree  in  equity  is 
not  such  a  debt  as  the  statute  contemplates.     12  Ala.  367. 

2.  That  the  sale  wanted  confirmation.  The  answer  is,  it 
was  the  duty  of  the  purchasers  themselves  to  have  it  confirm- 
ed; 2  Dan.  Ch.  Pr.  1455.  A  party  who  purchases  under  a 
judicial  sale,  and  goes  into  possession,  is  estopped  from  deny- 
ing title,  3  P.  126  ;  4  Ala.  21 ;  6  ib.  402  ;  Brown  v.  Isbell,  11 
Ala.  1015,  1022,  in  which  case  the  Tennessee  authority  was 
cited,  but  disregarded  by  the  court.  The  decree  of  sale 
directs  this  mode  of  sale,  as  by  sheriff's  sales.  See  Clay's  Dig. 
205,  §  17. 

DAEGAN,  C.  J. — The  plaintiffs  in  error  contend  that 
their  purchase  was  incomplete,  notwithstanding  the  Kegister 
executed  to  them  a  deed  for  the  land,  and  that  until  the  sale 
was  confirmed  by  the  chancellor,  no  judgment  creditor  of  the 
mortgagor  could  file  a  bill  to  redeem.  The  solution  of  this 
question  depends  on  this  :  at  what  point  of  time  is  the  bidder 
to  be  considered  the  purchaser  of  real  estate,  sold  under  a  de- 
cree of  foreclosure  ?  In  England  he  cannot  be  considered  as 
the  purchaser  until  the  sale  has  been  confirmed  by  the  Chan- 
cellor ;  for  until  then,  the  property  is  not  at  his  risk,  and  if  it 
be  destroyed  in  the  interim  between  the  bidding  and  the  con- 
firmation, he  cannot  be  compelled  to  take  it.  2  Dan.  Ch.  Pr. 
1455  ;  Ex  Parte,  Minor,  11  Vesey,  559 ;  13  Vesey,  517 ;  Sug- 
den  on  Vendors,  vol.  1,  60. 

But  a  practice  has  grown  up  in  this  State  different  from  the 
practice  in  England.  There  the  bid  is  reported  by  the  mas- 
ter to  the  Court  of  Chancery,  but  the  purchase  money  is  not 
paid,  nor  any  conveyance  executed  to  the  purchaser,  until  the 
report  of  the  master  is  confirmed ;  but  here  the  purchase 
money  is  paid  to  the  Eegister  at  the  time  of  the  bidding,  and 
he,  unless  directed  by  the  order  of  sale  to  the  contrary,  then 
executes  and  delivers  to  the  purchaser  a  deed  for  the  premi- 
ses.    This  was  the  course  pursued  in  the  case  before  us,  and 
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the  purchasers  obtained  the  possession  of  the  land,  and  have 
occupied  it  ever  since  ;  and  if  we  were  to  hold  that  it  required 
a  confirmation  of  the  sale  in  order  to  render  them  purchasers, 
they  have  it  in  their  power  forever  to  prevent  a  judgment 
creditor  of  the  mortgagor  from  redeeming,  for  they  may  de- 
cline to  have  the  sale  confirmed,  and  a  judgment  creditor  has 
no  power  to  compel  them ;  and  thus,  from  their  own  neglect 
in  not  procuring  a  confirmation  of  their  purchase,  they  would 
reap  a  benefit.  We  think  that,  under  the  practice  which  has 
grown  up  in  this  State,  we  must  hold  the  purchase  complete 
from  the  time  the  bidder  pays  the  purchase  money,  and  re- 
ceives a  conveyance  from  the  Register.  From  that  period  the 
property  is  at  his  risk,  and  he  could  not  repudiate  the  pur- 
chase for  anything  afterwards  intervening. 

It  is  not,  however,  to  be  inferred  that  we  intend  to  hold 
that  the  bidder,  by  paying  the  amount  bid  and  receiving  a 
conveyance,  obtains  an  indefeasible  title  without  a  confirma- 
tion ;  for  the  practice  is  well  settled,  that  the  sale  may  be  set 
aside  before  confirmation,  for  improprieties  or  irregularities  in 
the  sale.  All  that  we  intend  to  say  is,  that  when  the  decree 
authorizes  the  Register  to  receive  the  amount  bid,  and  make 
a  conveyance,  the  bidder  must  be  considered  as  the  purchaser 
from  the  time  he  receives  a  deed.  The  case  cited  by  the 
plaintiff 's  counsel  from  4  Humphreys,  Wood,  Abbot,  et  al. 
V.  Morgan,  Allison  et  al.  it  is  true  is  opposed  to  this  view, 
but  the  practice  in  Tennessee  corresponds  with  the  English 
practice  in  this  particular ;  the  purchase  money  is  not  paid, 
nor  is  the  deed  executed,  until  there  has  been  a  confirmation 
of  the  sale ;  hence  we  do  not  consider  that  case  as  an  authority 
in  point.  Nor  can  we  assimilate  sales  under  the  decrees  of 
Courts  of  Chancery,  to  sales  by  commissioners  acting  under 
the  authority  of  the  Orphans  Court,  for  in  such  cases  no  con- 
veyance is  directed  to  be  made  until  the  report  of  the  com- 
missioners has  been  returned.  The  commissioners  (unless, 
perhaps,  they  are  otherwise  directed  by  the  order  of  sale) 
have  only  the  authority  to  sell  the  land,  and  not  the  authority 
to  execute  a  conveyance ;  the  bidder,  therefore,  at  such  a  sale, 
does  not  obtain  the  legal  title  until  the  commissioners  report 
the  sale  to  the  Orphans'  Court,  and  receive  from  that  court 
the  authority  to  convey,  Bonner  v.  Greenlee's  Heirs,  6  Ala. 
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411.  But  under  the  changery  practice  that  has  grown  up  in 
this  State,  and  from  which  we  do  not  feel  at  liberty  to  depart, 
the  Eegister  may  execute  a  conveyance  upon  receiving  the 
amount  bid,  before  he  reports  the  sale  to  the  Court  of  Chan- 
cery, and  from  the  time  the  bidder  receives  his  deed,  the 
property  is  at  his  risk,  and  he  cannot  repudiate  his  contract ; 
from  that  time,  therefore,  he  must  be  considered  as  the  pur- 
chaser, invested  with  the  legal  title,  notwithstanding  his  title 
is  liable  to  be  divested  for  irregularities  in  the  sale. 

It  follows  from  this  view,  that  a  judgment  creditor  may  re- 
deem before  the  sale  is  confirmed,  for  the  purchaser  is  not 
compelled  to  have  it  confirmed,  and  may  enjoy  the  property 
without  a  confirmation.  The  only  effect  that  the  confirma- 
tion can  have  under  our  practice  is,  to  render  the  title  of  the 
purchaser  indefeasible,  that  is,  not  liable  to  be  set  aside  by  the 
Chancellor,  but  he  must  be  considered  as  the  purchaser  from 
the  date  of  his  conveyance. 

The  only  remaining  question  is,  whether  the  offer  of  Jones 
to  credit  the  mortgage  debt  with  the  amount  proposed  to  be 
advanced  by  the  complainant  on  the  amount  of  the  sale,  de- 
prives the  complainant  of  his  right  to  redeem.  The  decisions 
of  this  court  have  settled  the  question  that  a  bona  fide  creditor, 
within  the  meaning  of  the  act  of  1842,  is  a  judgment  creditor ; 
and  although  there  may  be  an  actual  debt  due  to  one,  he  can- 
not redeem  the  land  of  his  debtor  that  has  been  sold  under 
judicial  process,  without  showing  that  his  debt  has  been  re- 
duced to  judgment.  The  Branch  Bank  at  Mobile  v.  Furness 
et  al.  12  Ala.  367 ;  Thomason  v.  Scales,  ib.  309 ;  Pollard  v. 
Taylor,  13  Ala.  604. 

From  this  it  must  follow,  that  a  purchaser  who  would  pre- 
vent a  redemption,  by  crediting  the  debtor  with  the  amount 
proposed  to  be  advanced,  must  also  be  a  judgment  creditor. 
We  cannot  construe  the  term  bona  fide  creditor,  as  used  in  the 
second  section  of  the  act  of  1842,  to  mean  a  judgment  credit- 
or, and  the  same  term  in  the  third  section  to  mean  a  creditor 
at  large,  or  one  who  has  an  actual  debt,  whether  reduced  to 
judgment  or  not.  The  Legislature  evidently  used  the  words 
in  the  same  sense  in  both  sections  of  the  act,  and  we  must 
construe  them  to  mean  the  same,  whether  found  in  the  second 
or  third  section. 
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Nor  can  the  objection  avail  the  plaintiffs,  that  the  death  of 
Mayrant  destroyed  the  lien  of  the  complainant's  judgment ; 
for,  notwithstanding  the  lien  may  be  lost,  the  judgment  re- 
mains, and  the  complainant  is  a  judgment  creditor. 

We  can  see  no  error  in  the  decree,  and  it  must  be  affirmed. 


JEFFRIES  vs.  HARBIN,  et  al. 

1.  A  justice  of  the  peace  has  no  jurisdiction  of  a  suit  against  the  commissioners 
of  the  sixteenth  section,  for  a  refusal  on  their  part  to  pay  over  to  a  legal  voter 
of  the  township,  his  proportionate  share  of  the  school  fund 

2.  Where  the  subject  matter  of  the  suit  is  without  the  jurisdiction  of  the  oourt, 
consent  of  parties  cannot  confer  such  jurisdiction ;  and  much  less  can  it  be 
be  conferred  by  mispleading. 

Error  to  the  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  William  R.  Smith. 

William  S.  Earnest,  for  plaintiff  in  error. 
P.  &  J.  L.  Martin,  contra. 

CHILTON,  J. — This  was  a  proceeding  commenced  before 
a  justice  of  the  peace,  by  the  plaintiff  in  error,  against  the  de- 
fendants, as  commissioners  of  section  16,  in  township  16,  in 
range  ten  West,  &c.,  to  recover  from  the  said  defendants, 
as  the  cause  of  action  is  endorsed  on  the  warrant,  "  his  pro- 
portionate share  of  the  sixteenth  fund,  belonging  to  said 
township,  for  the  year  1849." 

The  justice  gave  judgment  in  favor  of  the  plaintiff,  for  the 
sum  of  twenty-four  yW  dollars,  from  which  the  defendants 
appealed  to  the  Circuit  Court,  and  plaintiff  filed  in  that  court 
his  statement,  as  follows :  "  State  of  Alabama,  Fayette  coun- 
ty, Circuit  Court ;  Term  1850 ;  Appeal  from  .   Jeffries 

states  that  L.  B.  Harbin  and  Benjamin  Jones,  commissioners 
of  16th  section,  Township  16,  Range  10,  are  justly  indebted 
to  him  in  the  sum  of  twenty-four  dollars  and  forty  cents,  for 
his  proportionable  part  for  tuition  for  the  year  1849,  for  schol- 
ars actually  sent  to  school  by  him,  which  they  refuse  to  pay." 
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To  this  statement  there  was  a  demurrer,  which  was  sustained 
bj  the  court,  and  the  plaintiff  failing  to  amend,  judgment 
final  was  rendered  against  him,  for  cost,  from  which  this  writ 
of  error  was  sued  out. 

The  question  which  first  naturally  arises,  is,  had  the  justice 
of  the  peace  any  jurisdiction  over  this  case  ?  If  he  had  not, 
it  is  wholly  immaterial,  for  what  cause  the  Circuit  Court  re- 
pudiated the  jurisdiction,  since  it  could  not  have  proceeded 
to  judgment,  however  formal  the  statement  may  have  been. 

It  is  very  clear,  that,  aside  from  the  statutes  upon  the  sub- 
ject, the  plaintiff  could  have  no  action  at  law  against  these 
defendants.  Whether  a  bill  in  chancery  would  lie  to  compel 
the  performance  of  the  trust,  is  not  a  question  now  before  us. 
Since,  then,  the  action  is  given  by  the  statute,  the  court  must 
have  a  warrant  by  the  statute  for  its  action,  otherwise,  its  pro- 
ceeding is  coram  7ionjudice,  and  void.  A  remedy  is  given, 
where  the  funds  are  withheld  by  the  commissioners,  on  mo- 
tion of  any  legal  voter  of  the  township  where  the  funds  have 
been  so  withheld,  in  the  regular  Orphans'  Court  of  the  coun- 
ty, which,  by  its  citation,  is  required  to  bring  the  commission- 
ers before  it  instanter^  to  show  cause  why  judgment  should 
not  be  entered  against  them  and  their  securities  for  said  de- 
fault. No  other  remedy  has  been  given,  and  certainly  none 
before  a  justice  of  the  peace.  Whether  this  remedy  has  been 
preserved,  by  being  transferred  to  the  Probate  Court  since  the 
abolition  of  the  Orphans'  Court,  it  is  not  necessary  for  us  to 
decide.  It  is  certain,  that  no  statute  gives  jurisdiction  to  the 
justice,  and  as  every  justice's  court  is  dependent  upon  the 
statute  law  for  all  the  civil  jurisdiction  which  it  may  legiti- 
mately exercise,  having  no  common  law  jurisdiction  in  civil 
matters,  it  follows  that  the  justice  had  no  power  over  this 
proceeding.  This  is  not  a  case  where  the  want  of  jurisdiction 
must  be  pleaded  in  abatement.  Where  the  subject-matter  of 
the  suit  is  without  the  jurisdiction  of  the  court,  consent  of 
parties  cannot  confer  such  jurisdiction ;  much  less  would  it  be 
conferred  by  mispleading.  In  such  cases,  it  is  the  duty  of 
the  court  to  repudiate  the  cause,  mero  motu. 

Let  the  judgment  be  affirmed. 
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McCULLOUGH  AND  WIFE  et  al.  vs.  WALKER  AND 

WIFE. 

1.  Uader  the  statute  laws  of  North  Carolina,  a  parol  gift  of  slaves  is  null  and 
void. 

2.  When  a  party  has  a  legal  title  aud  aa  unembarrassed  I^al  remedy,  chaocery 
will  not  take  jurisdictioa 

Error  to  the  Chancery  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  W.  W.  Mason. 

Walker  and  Wife  filed  their  bill  against  the  plaintifis  in 
error,  setting  forth  that  John  B.  Williams  married  Winifred, 
daughter  of  Samuel  Hayes,  in  the  State  of  North  Carolina, 
about  the  year  1823 ;  that  said  Hayes,  before  Williams  left 
that  State,  put  him  in  possession  of  a  negro  girl  named  Han- 
nah, declaring  that  he  did  not  give  said  girl  to  Williams,  but 
placed  her  in  his  possession  for  the  benefit  of  such  children 
as  his  daughter,  Winifred,  should  have.  Immediately  atler 
this,  Williams  removed  his  wife  and  the  slave  to  Alabama, 
where  his  wife  gave  birth  to  a  daughter,  now  the  wife  of  the 
complainant.  Walker.  Mrs.  Williams  shortly  afterwards  died, 
and  Williams  married  a  Miss  Spencer,  and  died.  His  widow 
administered  on  his  estate,  sold  the  girl  Hannah  as  the  prop- 
erty of  the  estate,  and  became  the  purchaser  herself  During 
her  widowhood,  the  last  Mrs.  Williams  (now  Mrs.  McCullough) 
sold  the  slave  to  one  Windham,  but  kept  possession  of  her. 
After  this,  she  intermarried  with  the  defendant,  James  Mc- 
Cullough, who  took  possession  of  Hannah  and  her  increase, 
and  still  holds  them.  It  is  charged  that  the  sale  and  purchase 
by  Mrs.  McCullough  were  fraudulent,  as  was  also  the  sale  to 
Windham;  that  they  each  purchased  with  a  full  knowledge 
of  the  condition  of  the  title  of  the  slave,  and  held  as  trustees 
for  Mrs.  Walker.  The  bill  also  sets  up  a  deed  of  gift  for 
Hannah  and  four  children,  who  arc  named,  made  by  Samuel 
Hayes  to  Mrs.  Walker,  bearing  date  11th  Januarj^  1843,  and 
the  complainants  set  up  title  under  this  deed  also. 

The  defendants  answer  jointly,  denying  all  the  material  al- 
legations in  the  bill,  and  insist  that  by  the  laws  of  North  Ca- 
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rolina,  to  whicii  they  refer,  the  parol  gift  of  the  slave  was  null 
and  void.     They  also  demur. 

It  is  not  necessary,  under  the  view  taken  of  the  case  by  the 
Court,  to  set  out  all  the  proof:  it  is  sufficient  to  say,  that  two 
of  the  complainants'  witnesses  prove  that  Samuel  Hayes  loan- 
ed the  girl  Hannah  to  his  daughter,  Winifred,  for  life,  and  at 
her  death,  the  slave  was  to  go  to  her  children.  This  was 
done  in  the  State  of  North  Carolina  and  by  parol.  The  de- 
fendants ojffered  in  evidence  the  law  of  North  Carolina,  regu- 
lating gifts  of  slaves,  which  is  in  these  words : 

"Act  of  1806,  c.  701,  §§  1  and  3.  No  gift  hereafter  to  be 
made  of  any  slave  shall  be  good  or  available,  either  in  law 
or  equity,  unless  the  same  shall  be  made  in  writing,  signed 
by  the  donor,  and  attested  by  at  least  one  credible  witness 
subscribing;  neither  shall  such  gift  be  valid,  unless  the  wri- 
ting by  which  any  slave  is  transferred,  shall  be  proved  or  ac- 
knowledged as  conveyances  of  land,  and  registered  in  the 
office  of  the  public  register  of  the  county  where  the  donee 
resides,  within  one  year  after  the  execution  thereof,  if  the 
donee  be  in  actual  possession  of  the  slave  so  given  and  trans- 
ferred :  but  if  under  any  special  agreement  made  at  the  time 
of  the  gift,  the  donor  shall  remain  in  possession  of  the  slave 
so  given,  then  the  writing  transferring  or  conveying  the  said 
slave  shall  be  proved  or  acknowledged  as  aforesaid,  and  re- 
gistered within  the  same  time,  in  the  county  where  the  donor 
resides:  Provided^  That  where  any  person  shall  have  put 
into  the  actual  possession  of  his  or  her  child  or  children,  any 
slave,  and  the  said  slave  shall  remain  in  the  possession  of  such 
child  or  children,  at  the  time  of  the  death  of  such  person,  he 
or  she  dying  intestate,  such  slave  shall  be  considered  as  an 
advancement  to  such  child  or  children,  and  be  regulated  by 
the  laws  now  in  force  relating  to  advancements  made  to  chil- 
dren by  a  parent  in  his  lifetime." 

E.  W.  Peck,  for  plaintiff  in  error. 
P.  &  J.  L.  Martin,  contra. 

LIGON,  J. — The  case  made  by  the  bill,  answers,  and  proof, 
does  not  authorize  the  relief  sought.  It  can  be  only  regarded, 
so  far  as  the  first  part  of  the  bill  is  concerned,  as  an  attempt 
to  establish  a  parol  gift  of  a  slave,  made  in  the  State  of  North 
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Carolina,  after  the  passage  of  the  act  of  1806,  which,  in  ex- 
press terms,  declares  such  gifts  null  and  void,  both  in  law  and 
equity.  It  is  true,  the  bill  does  not  set  up  that  the  slave  was 
given  absolutely  to  Mrs.  Williams  or  her  husband,  but  it  de- 
scribes the  transaction  in  such  terms  as  to  show  that  Hayes, 
the  donor,  intended  that  the  whole  estate  in  the  slave  should 
pass  out  of  himself,  and  is  thus  equivalent  to  an  absolute  gift. 

The  courts  of  North  Carolina  have  repeatedly  construed 
this  act,  and  have  declared  parol  gifts  of  slaves  to  be  void, 
in  much  stronger  cases  in  favor  of  their  establishment  than 
the  one  we  are  now  considering.  In  the  case  of  Bennett  v. 
Flowers,  (1  Dev.  &  Bat.  467)  a  father-in-law  made  a  parol  gift 
of  slaves  to  his  son-in-law,  who,  dying,  bequeathed  them  to 
the  donor's  grand-children,  with  his  consent,  and  by  his  direc- 
tions ;  yet,  under  the  act  of  1806  above  quoted,  the  Supreme 
Court  of  that  State  held,  that  the  title  was  still  in  the  father- 
in-law,  and  that  he  might  resume  the  possession  of  the  slave 
at  any  time.  To  the  same  effect  is  the  case  of  Hamlin  v. 
Alston,  1  Dev.  &  Battle,  479. 

The  deed  of  gift  referred  to  in  the  bill,  as  made  by  Samuel 
Hayes  to  Mrs.  Walker  in  1843,  does  not  strengthen  the  claim 
of  the  defendants  in  error  to  relief  in  equity.  If  that  deed  is 
operative  for  any  purpose,  it  vests  the  entire  legal  estate  in 
the  slaves  in  Mrs.  Walker,  and  she  should  have  asserted  her 
rights  under  it  in  a  court  of  law,  and  not  in  equity,  unless 
the  bill  contained  other  allegations  than  are  found  in  this 
one.     Baker  v.  Rowan,  2  S.  &  P.  361. 

The  demurrer  having  been  overruled  by  the  Chancellor, 
and  his  action  in  this  respect  not  being  assigned  as  error,  we 
deem  it  unnecessary  to  consider  that  part  of  the  case. 

The  decree  of  the  Chancellor  must  be  reversed,  and  the 
bill  be  here  dismissed,  ^vithout  prejudice,  the  defendants  in 
error  paying  the  costs  of  this  court,  and  the  court  of  chancery. 
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MURRAH  vs.   THE  BRANCH  BANK  AT  DECATUR. 

1.  When  the  record  contains  a  bill  of  exceptions  signed  and  sealed  in  term  time, 
and  also  other  exceptions  which  are  without  date,  with  nothing  on  their  face  to 
to  show  at  what  time  they  were  taken,  and  entirely  disconnected  from  the  first 
bill  of  exceptions,  but  purporting  to  have  been  taken  "  during  the  further  pro- 
gress of  the  cause,"  the  latter  will  be  rejected  as  forming  no  part  of  the  record. 

2.  In  a  suit  by  the  Bank  against  the  maker  on  a  promissory  note  purporting  on 
its  face  to  have  been  given  for  the  amount  of  the  maker's  indebtedness  to  the 
Bank,  evidence  is  admissible  to  show  that  the  agreement  which  constituted  the 
consideration  of  the  note  was  the  extinguishment  of  the  debt  of  another  per- 
son to  the  Bank,  and  that  the  proceeds  were  so  applied. 

3.  When  evidence  is  objected  to  as  a  whole,  the  court  is  not  bound  to  exclude 
any  part  of  it  unless  the  whole  of  it  is  inadmissible. 

4.  The  question  whether  the  Bank  exceeded  its  powers,  by  taking  more  than  legal 
interest  in  the  note  sued  on,  cannot  be  raised  for  the  first  time  in  the  Appellate 
Court,  when  the  only  error  assigned  relates  to  the  admission,  against  the  ob- 
jection of  the  plaintiff  in  error,  of  certain  evidence  touching  the  consideration 
of  the  note. 

Error  to  the  Circuit  Court  of  Morgan. 
Tried  before  the  Hon.  S.  C.  Posey. 

This  was  a  motion  by  the  Bank  for  judgment  against  the 
plaintiff  in  error,  on  a  promissory  note  of  which  the  following 
is  a  copy : 

"  We,  Amos  B.  Murrah,  as  principal,  and  Wm.  H.  Sale  and 
Murrah  &  Gamble,  as  securities,  jointly  and  severally 
promise  to  pay  to  the  Branch  of  the  Bank  of  the  State  of 
Alabama  at  Decatur,  two  thousand  dollars,  payable  as  fol- 
lows :  twenty -five  per  cent,  on  the  80th  day  of  June,  1838  ; 
thirty-seven  and  a  half  per  cent,  on  the  30th  day  of  June, 
1839 ;  and  the  balance  on  the  30th  day  of  June,  1840 ;  with 
interest  on  the  whole,  also  payable  at  said  times,  at  the  rate  of 
eight  per  cent,  per  annum  from  this  date ;  being  an  amount 
tlie  said  Amos  B.  Murrah  is  indebted  to  the  said  Branch 
Bank,  time  for  the  payment  of  which  is  thus  extended,  under 
the  provisions  of  the  second  section  of  an  act  of  the  General 
Assembly,  passed  at  the  called  session  of  1837,  entitled,"  &c., 
"Dated  Limestone  county,  September  27,  1837,"  (signed) 
"A.  B.  Murrah,  principal,  Wm.  H.  Sale,  security,  Murrah 
&  Gamble,  security." 
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The  defendant  proved  at  the  trial,  by  an  officer  of  the 
Bank,  that  he  had  made  a  full  examination  of  the  books  of 
the  Bank,  and  that  he  could  not  find  any  record  whatever 
that  said  Amos  B.  Murrah  owed  said  Bank  anything  at  the 
date  of  said  note.  Defendant  also  proved  that  he  was  not  a 
member  of  the  firm  of  Murrah  &  Gamble.  The  plaintiff  then 
offered  to  prove,  that  said  note  was  taken  by  said  Bank,  and 
applied  to  the  payment  of  debts  due  to  it  by  Murrah  &  Gam- 
ble, and  that  a  memorandum  on  the  note,  in  these  words : 
"Proceeds  of  this  note  to  be  applied  to  the  payment  of 
Murrah  &  Gamble's  bill,"  was  in  the  handwriting  of  James 
K.  Murrah,  one  of  the  members  of  the  firm  of  Murrah  & 
Gamble.  Plaintiff  also  introduced  a  check,  (which  is  not  set 
out  in  the  record  on  account  of  its  loss,)  signed  by  defendant, 
and  proved  that  the  body  of  it  was  in  the  handwriting  of  an 
officer  of  the  Bank ;  that  he  did  this  by  the  direction  of  said 
James  K.  Murrah,  who  handed  him  said  check ;  that  so  far 
as  said  officer  knew,  said  A.  B.  Murrah  never  knew  of  the 
application  of  said  note,  or  of  the  manner  in  which  said  check 
was  filled  up,  or  that  he  ever  assented  thereto  afterwaj-ds ; 
and  that  it  was  the  custom  of  said  Bank,  established  by  about 
twenty-four  cases  of  the  kind,  to  take  notes  of  this  descrip- 
tion, and  apply  them  to  the  payment  of  the  debts  of  other 
persons,  when  the  makers  owed  the  Bank  nothing.  To  the 
introduction  of  all  which  evidence  defendant  objected,  but 
his  objection  was  overruled,  and  he  excepted. 

The  foregoing  facts  are  set  out  in  a  bill  of  exceptions, 
which  was  signed  and  sealed  by  the  presiding  Judge  in  term 
time.  The  record  also  contains  an  additional  exception, 
which  is  in  these  words:  "During  the  further  progress  of 
this  cause,  the  court  charged  the  j  ury,  that  if  they  believed 
the  note  sued  oh  was  given  in  extension  of  the  debt  of  Mur- 
rah &  Gamble,  then  defendant  was  liable,  although  he  did  not 
himself  owe  the  Bank  anything.  To  which  opinion  of  the 
court  the  defendant  excepts,  and  now  here  tenders  this,  his 
bill  of  exceptions,  which  he- prays  may  be  signed,  sealed  and 
made  a  part  of  the  record,  which  is  done."  (Signed)  "S.  C. 
Posey."  (Seal.)  A  motion  was  made  by  the  defendant  in  er- 
ror, to  strike  the  second  exceptions  from  the  record. 

25 
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James  Kobinson,  for  plaintiff  in  error. 
The  proof  offered  and  objected  to  should  have  been  ex- 
cluded by  the  court  for  two  reasons : 

1.  Because  the  consideration  of  the  note,  as  shown  by  the 
proof,  was  different  from  that  stated  in  the  note.  Parol 
proof  is  not  received  to  contradict  the  consideration  stated  in  a 
written  instrument.  Wood  v.  Stegar,  5  Porter  498 ;  John- 
son V.  Ballow,  2  Porter  29 ;  10  Ala.  548 ;  Murphy  v.  Branch 
Bank  at  Mobile,  16  Ala.  94 ;  2  Phil.  Ev.  1460 ;  3  Stark.  Ev. 
1004. 

2.  Because  the  act  of  the  Bank  in  taking  this  note  was  ille- 
gal and  void.  At  the  execution  of  the  note  A.  B.  Murrah 
owed  the  Bank  no  debt ;  and  as  he  did  not  owe  the  Bank,  it 
had  no  power  to  take  a  three  years'  note  and  charge  an  inter- 
est at  the  rate  of  eight  per  cent.  Clay's  Digest  94,  §  3,  90,  §  4. 

The  Bank  is  the  creature  of  the  statute,  and  can  exercise 
no  powers  except  those  expressly  given  it  by  the  statute ; 
and  being  so,  if  it  exceed  the  powers  so  given,  its  whole  act 
is  illegal  and  void.  Springfield  Bank  v,  Merrick,  14  Mass. 
322;  Thalimer  v.  Brinkerhoof,  20  John.  397;  Beaty  v. 
Knowler,  4  Peters  168 ;  Bates  &  Hines  v.  Bank  of  Alabama, 
2  Ala.  459  ;  Bank  of  United  States  v.  Dandridge,  12  "Wheat. 
64 ;  Bank  of  Augusta  v.  Earle,  13  Peters  587 ;  New  York 
Insurance  Company  v.  El}'-,  5  Conn.  561.  Then  in  charging 
eight  per  cent,  the  Bank  exceeded  its  power. 

Again :  under  the  act  of  1337,  Clay's  Digest  112,  §  51,  the 
Bank  could  take  a  three  years'  note  only  in  extension  of  a 
pre-existing  debt.  It  could  not,  by  one  and  the  same  transac- 
tion, create  a  debt  and  extend  it  to  three  years.  And  that 
act  authorized  it  to  take  the  note  of  the  debtor  himself  in  ex- 
tension of  the  debt ;  but  did  not  give  it  the  power  to  take  in 
extension  the  note  of  any  other  person  than  the  debtor. 

Kow  it  is  wholly  immaterial  whether  this  proof  was  offered 
under  the  notice  or  under  the  declaration.  For  if  offered  in 
either  way  the  objections  apply. 

These  views  are  sufficient  to  show  that  the  court  erred,  in 
giving  the  charge  to  the  jury  as  well  as  in  admitting  the 
proof. 

It  requires  neither  authority  or  arguments  to  show  that  the 
court  erred  in  admitting  the  proof  as  to  the  custom. 
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But  it  may  be  said  that  although  the  note  is  void,  yet  un- 
der the  common  count  they  have  a  right  to  recover  for  money 
lent.  This  can  not  be  sustained,  because  the  proof  shows 
that  A.  B.  Murrah  did  not  in  fact  borrow  or  receive  from  the 
Bank  one  dollar.  And  unless  he  did  receive  the  money,  the 
Bank  can  not  recover  under  the  common  count.  Life  and 
Fire  Insurance  Company  v.  Mechanics  Fire  Insurance  Com- 
pany of  New  York,  7  Wend.  31. 

Cooper,  Brickell  and  Jones,  for  the  defendant. 

1.  It  is  conceded,  that  a  contract  to  pay  the  debt  of  another, 
must  be  in  writing,  and  for  a  valid  consideration.  The  note 
in  this  case  removes  all  controversy  about  the  writing.  If  it 
did  not,  the  promise  could  be  sustained  as  an  original  prom- 
ise, on  the  consideration  disclosed,  the  debt  of  Murrah  &  Gam- 
ble having  been  paid  by  this  note.  Leonard  v.  Yredenberg, 
8  Johns.  30 ;  Anderson  v.  Davis,  9  Vermont,  136. 

2.  As  to  the  consideration,  any  injury  or  detriment  to  the 
party  to  whom  the  promise  is  made,  or  any  benefit  to  the 
party  promising,  is  a  sufficient  consideration  to  support  aeon- 
tract.  Foster  v.  Fuller,  6  Mass.  59  ;  Overstreet  v.  Phillips, 
1  Littell,  121 ;  Rundle  v.  Harris,  6  Yerger,  508.  The  taking 
of  this  note  by  the  Bank,  in  payment,  and  consequently,  in 
discharge  of  the  original  debt  of  Murrah  &  Gamble,  was  such 
an  injury  or  detriment  to  the  Bank,  as  would  constitute  a 
valid  consideration.  Leonard  v.  Yredenburg,  and  Anderson 
V.  Davis,  cited  above. 

Was  the  parol  evidence  as  to  the  consideration  of  this  con- 
tract, admissible  under  the  language  of  this  note  ?  The  in- 
debtedness spoken  of  is  a  present,  not  a  past  indebtedness, 
just  such  an  indebtedness  as  was  imposed  on  the  plaintiff  in 
error,  by  his  assumption  of,  and  the  Bank's  discharge  of  the 
debt  of  Murrah  &  Gamble.  There  is,  then,  no  conflict  be- 
tween the  writing  and  the  parol  evidence.  The  terms  used 
may  have  been  applied  to  an  indebtedness  previously  exist- 
ing, or  to  an  indebtedness  that  moment  created.  Where  the 
terms  of  a  written  instrument  are  equivocal,  or  apply  indif- 
ferently to  more  than  one  subject-matter,  parol  evidence  is 
admissible  to  point  out  the  true  subject  matter.  1  Greenl.  on 
Evidence  524 ;  1  Barbour  525 ;  3  Johns.  319 ;  1  Paige  272 ; 
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4  Barn.  &  Adol.  787 ;  7  Carr.  &  Payne  761 ;  5  Pick.  35 ;  2 
Ala.  284;  2  Leigh  256;  Cowen  k  Hill's  Notes  (Part  2)  1590. 
Again,  parol  evidence  is  admissible  to  show  a  consideration 
not  mentioned  in  a  deed,  or  writing,  or  a  further  considera- 
tion, if  not  inconsistent  or  incompatible  with  that  mentioned. 

5  Stew.  &  Port.  420. 

But  it  is  said,  that  the  language  of  the  note  adopts  the  pro- 
visions of  the  statute  recited,  and  requires  proof  of  an  indebt- 
edness existing  at  the  time  of  its  passage.  We  reply,  that 
such  was  the  debt  of  Murrah  &  Gamble,  for  which  this  note 
was  taken.  The  statute  only  intended  to  require  a  division, 
an  extension,  of  the  debts  due  the  Bank,  and  this  Avas  one. 
It  does  not  grant  indulgence  to  one  man  in  preference  to 
another,  but  simply  requires  the  Bank  to  extend  the  time  of 
the  payment  of  the  debts  due  it.  This  power  the  Bank  had 
before  the  passage  of  the  Act.  The  Bank  could  at  any  time 
have  compounded,  released,  or  extended  the  time  of  the  pay- 
ment of  any  debt  due  it.  Or,  if  the  Bank  found  it  necessary 
for  the  security  of  any  debt,  or  for  any  other  reason  which  it 
might  deem  sufficient,  it  had  the  right,  the  power,  to  substi- 
tute the  note  of  one  person  for  that  of  another.  The  power 
to  deal  in  bills  of  exchange,  to  discount  notes,  &c.,  included 
within  it  the  right  of  doing  everything  that  may  be  necessary 
to  collect  such  notes  as  may  be  discounted,  or  such  bills  of 
exchange  as  may  be  purchased.  Without  this  right,  the 
power  of  discounting,  &c.,  would  be  an  injury  instead  of  a 
benefit. 

But  we  contend,  that  this  note  was  taken  under  the  Act  of 
1837,  and  that  it  was  perfectly  competent  for  the  Bank  so  to 
do.  The  consideration  for  which  the  note  was  given  was  a  debt 
which  could  be  extended  under  the  Act  of  1837.  The  privi- 
lege of  extension  is  an  incident  to  the  debt,  and  why  it  should 
not  pass  to  any  person  willing  to  assume  the  indebtedness  we 
cannot  see.  The  person  assuming  the  indebtedness  secures 
either  for  himself,  or  the  debtor,  the  benefit  which  the  statute 
intended  to  confer  by  an  extension  of  the  debt,  and  the 
Bank  sustains  all  the  injury  that  it  could  sustain,  if  the  debt 
had  been  extended  by  the  debtor.  The  time  of  payment  is 
extended,  thus  relieving  the  debtor  from  being  forced  by  suit 
to  make  immediate  payment.     The  Bank  is  forced  to  wait, 
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mitil  each  instalment  falls  due,  before  it  can  collect  its  debts. 
And  we  insist,  that  the  Bank  had  this  right,  as  there  is  noth- 
ing in  the  statute  inhibiting  it,  and  that  the  Bank  had  the 
right  under  its  charter  to  extend  the  debts  due  it. 

But  it  is  insisted,  that  the  note  is  void,  because  more  than 
six  per  cent,  interest  is  reserved  by  it  to  the  Bank.  To  this 
we  reply,  that  this  was  not  a  discount,  such  as  is  contempla- 
ted by  the  section  of  the  charter  inhibiting  the  Bank  from 
taking  more  than  six  per  cent.  This  was  an  extension  under 
the  Act  of  1837  of  a  debt,  upon  which,  when  extended,  the 
Bank  had  the  right  to  charge  eight  per  cent,  interest.  Clay's 
Digest  112,  §  51. 

But  again,  if  we  are  wrong  in  the  positions  stated  above, 
the  contract  is  nevertheless  obligatory.  The  act  in  question 
and  other  kindred  statutes  are  directory,  intended  not  as  re- 
strictions upon  the  powers  of  the  Bank,  but  as  guides  to  its 
officers.  The  Bank  officers  may  have  transcended  their  du- 
ties, not  their  powers,  but  this  cannot  furnish  any  defence  to 
those,  who  through  this  means,  have  possessed  themselves  of 
the  Bank  property,     2  Ala.  Rep.  462. 

The  evidence  admitted  was  objected  to  as  a  whole.  Now, 
if  any  portion  of  the  testimony  was  admissible,  this  court  will 
not  reverse,  though  another  portion  may  have  been  inadmis- 
sible. For  it  was  not  the  duty  of  the  court  below  to  discrimi- 
nate, separating  the  admissible  from  the  inadmissible  part.  It 
is  also  a  rule,  that  when  a  party  excepts  to  the  admission  of 
testimony,  he  must  set  out  in  his  bill  of  exceptions  the  testimo- 
ny admitted,  or  the  Appellate  Court  will  not  interpose. 
Cowen  &  Hill's  Notes  792.  The  check  introduced,  and  re- 
ferred to  in  the  bill  of  exceptions,  is  not  set  out.  How  can 
this  court  say  that  the  check  was  inadmissible  ?  If  it  was  ad- 
missible, the  court  below  did  not  err.  Must  not  this  court 
presume  that  the  check  was  inadmissible  before  the  judgment 
of  the  court  below  can  be  reversed  ? 

GOLDTHWAITE,  J.— The  record  in  this  case  shows  a 
bill  of  exceptions  signed  and  sealed  in  term  time.  There  are 
also  additional  exceptions,  which  appear  to  have  been  taken 
on  the  trial  of  the  same  cause,  but  which  are  entirely  discon- 
nected from  the  first  bill  of  exceptions,  are  without  date,  and 
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with  nothing  on  their  face  to  indicate  at  what  time  they  were 
signed.  The  case  of  Kitchens  v.  Moye,  17  Ala.  Rep.  143,  is 
conclusive  to  the  point,  that  the  record  must  show  affirmative- 
ly, that  the  bill  of  exceptions  was  signed  before  the  adjourn- 
ment of  court,  or  within  ten  days  thereafter,  by  the  written 
consent  of  the  counsel  engaged  in  the  cause.  On  the  authori- 
ty of  the  case  cited,  the  exceptions  objected  to  cannot  be  con- 
sidered as  any  part  of  the  record,  and  the  motion  of  the  de- 
fendant in  error  to  strike  them  off  must  prevail. 

The  remaining  question  is,  whether  the  court  below  erred 
in  allowing  the  evidence  set  out  in  the  first  bill  of  exceptions, 
to  go  to  the  jury ;  and  this,  in  our  opinion  presents  simply 
the  inquiry  as  to  the  effect  of  a  third  person  giving  his  note 
in  consideration  of  the  extinguishment  of  the  debt  of  anoth- 
er. The  evidence  admitted,  shows  that  Gamble  &c  Murrah 
were  indebted  to  the  Branch  Bank  at  Decatur,  and  it  also 
tends  to  show  that  the  note,  on  which  the  proceedings  in  the 
court  below  were  instituted,  was  given  by  the  plaintiff  in 
error  for  the  purpose  of  extinguishing  this  debt,  and  that  in 
reality  it  was  applied  to  that  object.  The  check  which  was 
proved  to  have  been  signed  by  the  plaintiff  in  error,  but  which 
is  not  set  out  in  the  record,  on  account  of  its  loss,  it  is  fair  to 
presume,  directed  the  proceeds  of  the  note  to  be  passed  to  the 
credit  of  Murrah  &  Gamble,  or  to  be  applied  to  the  debt  ow- 
ing by  them.  This  was  in  all  respects  a  perfectly  legitimate 
transaction,  and  by  it,  as  expressed  in  the  face  of  the  note, 
the  plaintiff  in  error  was  indebted  to  the  defendant  in  error, 
and  the  evidence  offered,  instead  of  contradicting  the  specific 
consideration  stated  in  the  note,  tends  to  confirm  it.  It  is 
unnecessary  to  inquire  into  the  admissibility  of  the  other 
portions  of  the  evidence,  as  the  objection  was  taken  to  the 
testimony  as  a  whole,  and  under  the  repeated  decisions  of  this 
court,  unless  all  the  evidence  offered  was  inadmissible,  the 
court  was  not  bound  to  exclude  any  part.  Litchfield  v.  Fal- 
coner, 2  Ala.  Rep.  280;  Hatchett  v.  Gibson,  13  Ala.  Rep. 
587 ;  Melton  v.  Troutman,  15  Ala.  Rep.  535. 

In  relation  to  the  question  attempted  to  be  raised,  as  to  the 
Bank  exceeding  its  power,  by  the  taking  of  more  than  six  per 
cent  interest  on  the  note,  we  are  satisfied  that  it  cannot,  on 
the  record  as  it  now  stands,  be  presented  in  this  court.    It 
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could  tiave  been  made  in  the  court  below,  either  by  a  de- 
murrer to  the  evidence,  or  by  requesting  the  necessary  in- 
struction to  the  jury;  but  is  certainly  not  involved  in  the 
consideration  of  the  admissibility  of  the  evidence,  as  disclosed 
by  the  bill  of  exceptions. 

Let  the  judgment  be  affirmed. 


RICE,  Ex'R,  vs.  DILLAHUNTY. 

1.  A  petition  for  a  supersedeas  wliieh  alleges  that  the  judgment  "is  satisfied,"  on 
which  the  execution  issued  which  the  party  seeks  to  quash,  is  sufficient  in  law 
on  demurrer. 

Error  to  the  Circuit  Court  of  Lauderdale. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

The  plaintiff  iu  error,  as  executor  of  Andrews,  filed  his 
petition  for  a  supersedeas,  to  quash  an  execution.  The  peti- 
tion alleges,  that  a  j  udgment  was  rendered  against  said  An- 
drews and  one  Kirkman,  on  the  8th  October,  1847,  in  favor 
of  DiUahunty,  the  defendant  in  error ;  that  a  writ  of  Ji.  fa. 
issued  on  this  judgment  on  the  26th  October,  1847 ;  that  An- 
drews died  on  the  18th  January,  1848;  and  that  an  alias  fi. 
fa.  was  issued  on  the  judgment  on  the  21st  October,  1848. 
It  further  averred  that  the  judgment  was  ^^  satisjied"  and  that 
the  plaintiff  in  execution  himself  had  entered  on  the  execu- 
tion docket,  opposite  the  case,  in  his  own  handwriting,  this 
memorandum:  "This  judgment  is  satisfied  as  per  agreement 
between  the  parties,  21st  October,  1847,"  signed,  "Henry 
Dillahunty."  The  petition  also  alleged  that  the  costs  which 
were  taxed  and  charged  in  the  execution,  were  more  than 
was  legal  and  proper. 

The  petitioner  prayed  that  the  fi.  fa.  should  be  quashed, 
and  satisfaction  of  the  judgment  be  entered ;  or,  if  he  should 
fail  to  make  these  averments  good,  that  then  the  costs  allowed 
to  the  witnesses  should  be  re-taxed.  This  petition  was  taken 
as  a  declaration,  by  consent  of  parties.     There  were  three 
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pleas,  to  the  first  two  of  which  the  plaintiff  demurred,  and  on 
the  third  he  joined  issue.  In  considering  the  demurrer,  the 
court  held  that  the  plaintiff's  petition  came  under  revision, 
and  that  the  same  was  not  sufficient  in  law  to  entitle  him  to 
his  motion.  Judgment  was  accordingly  given  for  the  defen- 
dant, dismissing  the  supersedeas  with  costs,  and  this  judgment 
is  now  assigned  ior  error. 

William  Cooper,  for  plaintiff  in  error. 
No  counsel  for  defendant. 

PHELAN,  J. — The  question  presented  for  decision  is, 
the  sufficiency  of  the  petition  for  a  supersedeas,  and  the  facts 
therein  stated,  to  entitle  the  plaintiff,  if  true,  to  his  motion  to 
quash,  or  to  enter  satisfaction.  The  petition,  by  agreement, 
stood  in  the  place  of  a  declaration.  The  demurrer  of  the 
plaintiff  to  the  defendant's  plea,  when  it  is  visited  at  the  in- 
stance of  the  defendant  on  the  declaration,  has  the  effect  of 
every  other  demurrer ;  the  defendant  thereby  admits  the  de- 
claration to  be  true.  In  this  way,  by  the  pleadings,  the  facts 
stated  in  the  petition  are  admitted  to  be  true. 

What  are  those  facts  ?  Besides  some  other  facts  which  are 
stated,  in  reference  to  the  issuance  of  the  original  Ji.  fa.  and 
the  death  of  plaintiff's  testator  subsequently,  and  then  the 
issuance  of  an  alias  ji.fa.  which  we  need  not  more  particu- 
larly consider,  it  is  averred,  in  very  plain  and  direct  terms, 
that  the  judgment  on  which  the  execution  issued  "is  satis- 
fied." Here  is  an  averment  which,  if  supported  by  proof, 
will  clearly  entitle  the  plaintiff  to  his  motion  to  quash  the 
execution,  and  also  to  his  motion  to  have  satisfaction  entered. 
Lockhart  v.  McElroy,  4  Ala.  572.  But  the  demurrer  admits 
the  averment  to  be  true.  It  follows  necessarily  that  the  Cir- 
cuit Court  erred,  in  declaring  the  petition  to  be  insufficient  in 
law  to  entitle  the  plaintiff  to  his  motion,  and  in  dismissing 
the  supersedeas.  ' 

For  this  error,  let  the  judgment  of  the  court  below  be 
reversed,  and  the  cause  remanded. 
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BLACK'S  CREDITORS  vs.   BLACK'S  Adm'rs. 

1.  A  writ  of  error  does  not  lie  to  reverse  a  decree  of  insolvency  until  a  final  de- 
cree of  settlement  has  been  rendered,  unless  an  issue  has  been  mode  up  and 
tried  under  the  act  of  1 843. 

2.  If  an  issue  is  made  up  and  tried,  under  the  act  of  1843,  a  writ  of  error  can 
only  be  sued  out  within  a  year  from  the  trial  of  such  issue. 

Error  to  the  Court  of  Probate  of  Marshall. 
Motion  to  dismiss  the  Writ  of  Error. 

L.  Wyeth,  for  the  motion. 
J.  TV.  Shepherd,  contra. 

DARGAN,  C.  J. — On  the  second  Monday  in  August,  A. 
D.  1848,  the  estate  of  William  Black,  deceaised,  was  declared 
insolvent  by  the  Orphans'  Court  of  Marshall,  but  without 
any  contest  on  the  part  of  the  creditors.  On  the  eleventh 
day  of  August,  1851,  such  of  the  creditors  as  had  filed  their 
claims  in  the  office  of  the  Court  of  Probate,  joined  in  a  writ 
of  error  to  this  court,  for  the  purpose  of  rev(5rsing  the  decree 
of  insolvency,  and  a  motion  is  now  made  to  dismiss  the  writ 
of  error.  Previous  to  the  act  of  1843,  the  mere  report  of  an 
executor,  or  an  administrator,  that  the  estate  he  represented 
was  insolvent,  was  sufiicient  to  authorize  the  Orphans'  Court 
(as  it  was  then  called)  to  take  jurisdiction  of  the  estate  as  an 
insolvent  estate,  and  to  administer  it  as  such  ;  and  the  credi- 
tors could  not  prosecute  a  writ  of  error  to  revise  any  act  of 
the  court,  until  a  final  decree  settling  the  estate  was  rendered. 
But  by  the  act  of  1843,  the  creditors  have  the  right  to  come 
in  and  contest  the  fact  of  insolvency,  and  to  make  an  issue  of 
fact,  which  shall  be  tried  by  a  jury.  This  act  also  allows 
other  issues  to  be  made  up  and  tried  in  the  progress  of  the 
cause,  before  the  final  settlem^t  is  complete.  By  the  thir- 
teenth section  of  this  act,  it  is  provided  that,  on  the  trial  of  any 
igsue  directed  to  be  made  up  and  tried  under  the  provisions 
of  said  act,  if  either  party  shall  be  dissatisfied  with  any  de- 
cision or  charge  of  the  judge  trying  the  same,  such  party 
may  except  to  such  decision  or  charge,  and  tender  his  bill 
of  exceptions,   as    in  trials  of  suits    at  common  law,   and 
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may  within  twelve  months  thereafter,  appeal  from  or  sue 
out  a  writ  of  error  to  such  judgment,  as  in  suits  at  common 
law.  It  is  apparent  that  a  writ  of  error  is  given  bv  this  sta- 
tute, only  when  an  issue  has  been  made  up  and  tried  accord- 
ing to  its  provisions,  and  then  the  writ  must  be  sued  out  with- 
in a  year  from  the  time  of  the  trial  of  such  issue  ;  it  cannot  be 
issued  afterwards.  But  if  no  issue  has  been  made  up  and 
tried  under  this  act,  then  no  writ  of  error  can  be  issued  un- 
der its  authority,  for  the  writ  is  only  given  when  an  issue  has 
been  tried.  The  writ  of  error  must  then  be  sustained  under 
other  authority  than  this  act,  for  in  the  case  before  us,  it  was 
not  issued  within  a  year  from  the  rendition  of  the  decree,  nor 
was  any  issue  made  up  and  tried.  But  independent  of  this 
act,  no  writ  of  error  can  be  issued  until  the  final  decree  of 
settlement ;  for  anterior  to  its  passage,  a  writ  of  error  would 
not  lie  to  review  the  proceedings  of  the  Orphans'  Court,  had 
in  reference  to  an  insolvent  estate,  until  the  final  decree  by 
which  the  assets  were  distributed  amongst  the  creditors,  and 
such  is  still  the  case,  unless  the  writ  can  be  issued  pursuant 
to  the  provisions  of  this  act.  I  will  not  say  whether  the 
writ  could  have  issued  to  review  the  decree  of  insolvency, 
before  the  final  decree  distributing  the  assets,  if  the  act  of 
1843  had  made  no  provision  for  the  writ  of  error.  But  inas- 
much as  it  has,  it  is  clear  to  my  mind  that  the  Legislature  in- 
tended that  the  writ  of  error  should  only  issue,  during  the 
progress  of  the  cause  in  the  Orphans'  Court,  in  the  mode 
pointed  out  in  the  act.  We,  therefore,  must  dismiss  the  writ 
on  two  grounds ;  first,  it  cannot  be  issued  before  the  final  de- 
cree of  settlement  is  rendered,  unless  an  issue  has  been  made 
up  and  tried ;  secondly,  it  then  can  issue  only  within  a  year 
from  the  time  such  issue  has  been  tried. 
Writ  of  error  dismissed. 
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EDY  vs.  McCOY. 

1.  In  assumpsit  to  recover  from  defendant  for  the  board  of  an  orphan  minor,  who 
had  no  guardian,  the  plaintiff  showed  such  a  state  of  facte  as  tended  to  prove 
that  defendant  had  placed  himself  tn  loco  parentis  to  her.     Held, 
That  to  rebut  this  presumption,  and  to  show  the  manner  in  which  he  had  re- 
ceived the  child  into  his  house,  and  his  motive  in  receiving  her,  and  after- 
wards carrying  her  to  j^laintiff 's,  the  defendant   might  prove  declarations 
made  by  the  child  at  the  time  she  came  to  his  house. 

Error  to  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  was  on  action  of  assumpsit,  brought  by  the  plaintiff  to 
recover  of  the  defendant  for  the  board  of  a  minor  by  the 
name  of  Amanda  Phipps.  It  appeared  that  the  father  and 
mother  of  the  child  were  both  dead,  and  that  they  left  five 
small  children ;  three  of  whom  were  taken  by  the  plaintiff 
to  be  raised,  and  Amanda  was  taken  by  Mr.  Dozier.  The 
girl  left  the  house  of  Dozier  and  came  to  the  defendant's,  and 
remained  there  for  several  days.  The  defendant  being  about 
to  go  to  Tuskegee,  and  having  to  pass  near  the  residence  of 
the  plaintiff,  she  requested  to  go  with  him  to  see  her  brothers 
and  sisters.  The  defendant  at  first  obiected,  but  finally  con- 
sented and  took  her  with  him;  when  they  came  near  the 
plaintiff's  residence,  he  pointed  out  the  house  to  her,  and  she 
went  to  it.  Some  time  afterwards  the  plaintiff  requested  the 
defendant  to  take  her  away,  and  said  that  if  he  did  not  he 
would  charge  him  with  her  board ;  but  this  was  not  done, 
and  the  girl  still  remains  at  the  house  of  the  plaintiff.  It  also 
appeared  that  Amanda  had  no  guardian.  The  defendant  in- 
troduced a  witness,  who  stated  that  the  child  said,  when  she 
first  came  from  Dozier's  to  the  house  of  the  defendant,  that 
she  was  not  well  treated  at  Dozier's,  and  that  she  wanted  to 
stay  at  the  defendant's  until  he  could  send  her  to  the  plain- 
tiff's. To  this  testimony  offered  by  the  defendant,  the  plain- 
tiff objected,  but  his  objection  was  overruled. 

Rice,  for  plaintiff. 
Falkher,  contra. 
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CHILTON,  J. — The  question  involved  in  the  issue  to  be 
tried  by  the  jury  in  the  court  below  was,  whether  the  facts 
of  the  case  showed  that  McCoy  was  liable  to  Edy  for  the 
board  of  the  child  Amanda.  How  was  this  to  be  shown? 
Edy  attempted  to  establish  his  liability,  by  showing  that  he 
had  brought  the  child  to  his  house,  and  thus  laid  the  predi- 
cate for  a  presumption  that  McCoy  had  assumed  a  quasi  guar- 
dianship for  the  child,  and  had  by  his  acts  with  reference  to 
her,  placed  himself  in  loco  parentis.  It  was  certainly  competent 
for  McCoy  to  rebut  this  proof  Suppose  he  had,  on  his  way 
to  Tuskegee,  found  the  child  walking  in  the  road,  and  she 
had  requested  a  seat  in  his  carriage  to  ride  as  far  as  Edy's, 
and  from  motives  of  kindness  he  had  granted  her  request,  it 
is  too  plain  for  argument  that  her  declarations  which  promp- 
ted him  to  receive  her  into  his  carriage,  and  which  conse- 
quently explain  the  act,  would  have  been  good  evidence  as 
constituting  part  of  the  res  gestae.  We  entertain  no  doubt, 
and  all  the  authorities  are  agreed,  that  even  the  declarations 
of  McCoy  himself,  accompanying  the  act  of  receiving  her,  and 
explanatory  of  that  act,  would  have  been  legitimate  proof. 
This  is  a  plain  elementary  principle  of  the  law.  Now  how  is 
the  principle  altered,  when  instead  of  meeting  the  child  by 
the  way-side,  she  comes  to  his  house,  and  prays  admittance 
until  he  could  send  her  to  Edy's  where  her  brothers  and  sis- 
ters resided,  urging  as  a  reason  why  he  should  do  this,  her 
ill-treatment  at  Dozier's.  The  question  immediately  springs 
up,  when  Edy  proved  the  child  was  in  the  care  of  McCoy, 
what  relation  did  he  sustain  to  her  ?  Did  he  receive  her  un- 
der his  roof  to  support  her,  or  did  he,  as  an  act  of  benevo- 
lence merely,  receive  her  temporarily  to  send  her  elsewhere  ? 
The  manner  in  which  he  took  charge  of  her,  is  the  main  fact 
to  be  proved,  as  upon  that  depended  his  liability  for  her  board, 
and  all  the  circumstances  connected  with  her  being  received 
under  the  protection  of  McCoy,  explanatory  of  such  reception, 
are  clearly  legitimate  proof.  The  proof  clearly  tended  to 
show,  that  McCoy  received  the  child  for  the  purpose  of  taking 
her  to  her  relation's  house,  and  was  influenced  by  motives  of 
benevolence,  and  not  for  the  purpose  of  keeping  her  as  a  per- 
manent member  of  his  family ;  and  thus  tended  to  explain  the 
act,  not  only  as  to  how  he  received  her,  but  the  reasons  for 
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taking  her  to  the  house  of  Edy,  namely,  that  he  merely  re- 
ceived her  for  that  purpose,  being  induced  to  do  so  from  feel- 
ings of  benevolence,  excited  by  the  declarations  of  the  child 
of  mistreatment  at  Mr.  Dozier's. 

"We  think  it  quite  clear,  that  the  court  committed  no  error 
in  admitting  the  proof. 

Judgment  of  affirmance. 


BARNEY  vs.  EARLE,  Exec'r.  &c. 

1.  A  partner  who  executes  ft  note  in  the  name  of  the  partnership,  is  not  a  compe- 
tent witness  against  his  co-partner,  when  the  latter  is  sued  alone  on  the  note 

2.  When  an  agent,  actiug  within  the  scope  of  his  authority,  executes  a  promissory- 
note  in  the  name  of  his  principal  and  liimself,  he  is  an  incompeteut  witness 
ngiiinst  his  principal,  when  the  latter  is  sued  alone  on  the  note. 

3.  When  an  agent,  having  authority  from  his  principal  to  purchase  goods  from  A. 
purchases  fi-om  B.,  and  executes  a  note  in  the  name  of  his  pi-incipal  and  him- 
self jointly,  for  the  purchase  money,  he  is  an  incompeteut  witness  against  his 
principal,  when  the  latter  is  sued  on  the  note. 

Error  to  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  George  Goldthwaite. 

Assumpsit  by  the  defendant  in  error.  The  declaration  con- 
tained two  counts,  the  first  on  a  lost  promissory  note,  and  the 
second,  indebitatus  assumpsit.  There  was  a  demurrer  to  the 
first  count,  which  was  sustained  by  the  court  below,  and  the 
parties  went  to  trial  on  the  second. 

On  that  trial  the  plaintiff  offered  Henry  A.  Skinner  as  a 
witness,  who  being  objected  to  by  the  defendant,  on  the  score 
of  interest  in  the  result  of  the  suit,  was  examined  on  his  voire 
dire.  When  thus  examined  he  stated,  "  that  at  the  time  of 
the  purchase  of  the  com  sued  for,  the  defendant  Barney  and 
himself  were  partners  in  planting;  that  witness  was  author- 
ized by  him  to  purchase  the  corn,  which  he  did,  and  gave  a 
note  therefor,  signed  Barney  &  Skinner,  by  H.  A.  Skinner; 
that  the  corn  so  purchased  was  for  the  individual  benefit  of 
Barney,  who  has  since  promised  to  pay  for  the  same,  and  that 
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there  has  been  a  final  settlement  of  the  partnership  accounts 
between  witness  and  defendant."  The  defendant  then  object- 
ed to  the  witness  being  sworn  in  chief,  or  allowed  to  testify, 
because,  by  his  own  showing,  he  was  interested  in  behalf  of 
the  plaintiff.  The  court  overruled  the  objection,  and  the  de- 
fendant excepted. 

In  his  testimony  the  witness  stated,  that  at  the  request  of 
Barney  he  purchased  corn  of  Joseph  B.  Earle,  which  was  re- 
presented to  belong  to  James  W.  Earle,  to  be  paid  for  in  sixty 
days;  that  in  consequence  of  a  matter  between  Jos.  B.  Earle 
and  himself,  he  gave  Earle  a  note  for  the  corn,  negotiable  in 
bank,  at  sixty  days,  signed  Barney  &  Skinner,  by  H.  A.  Skin- 
ner ;  that  he  had  no  authority  from  Barney  to  give  the  note, 
other  than  that  to  purchase  the  corn ;  that  the  corn  was  used 
on  Barney's  plantation ;  that  he  (Barney)  ratified  the  pur- 
chase after  it  was  made,  and  agreed  to  pay  for  the  corn ;  that 
Earle  passed  the  note  to  one  Bondurant,  under  an  agreement 
that  if  Barney  paid  the  money  on  it,  Bondurant  should  pass 
the  sum  so  paid  to  Earle's  credit  with  him ;  that  Bondurant 
called  on  Barney  and  demanded  payment,  but  does  not  know 
whether  it  was  before  or  after  the  loss  of  the  note ;  Barney, 
at  first,  refused  to  pay  Bondurant,  but  after  seeing  witness, 
said,  in  Bondurant's  presence,  that  he  would  pay  the  debt, 
but  witness  could  not  say  whether  he  meant  the  note,  or  an 
account  for  the  corn  ;  that  Barney,  after  the  note  spoken  of 
was  given,  acknowledged  that  he  had  denied  the  authority  of 
witness  to  make  it,  but  said  he  would  pay  for  the  corn ;  when 
cross-examined  by  defendant^  that  Barney  instructed  him  to 
buy  the  corn  of  Joseph  B.  and  not  James  W.  Earle,  but  he 
afterwards  informed  Barney  that  the  corn  purchased  was  the 
property  of  James  W.  Earle,  and  Barney  agreed  to  pay  for  it. 

The  defendant  below  demurred  to  the  evidence,  and  the 
court  gave  judgment  for  the  plaintiff,  to  review  which  the 
case  is  brought  to  this  court. 

Brooks  &  Byrd,  for  plaintifi"  in  error : 

1.  A  partner  is  not  a  competent  witness  for  the  plaintiff"  in 
a  suit  against  his  co-partner  alone,  on  a  partnership  debt. 
Lewis  V.  Post  &  Main,  1  Ala.  72 ;  Bean  v.  Pearsall,  12  ib, 
692. 
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2.  An  agent,  who  signs  his  principal's  name  to  a  note,  and 
his  own  as  surety,  is  not  a  competent  witness  for  the  plaintiff 
in  a  suit  against  the  principal  alone,  Scott  v.  Yarbrough,  5 
Ala.  221 ;  McCall  v.  Sinclair,  14  ib.  764 ;  Phil,  on  Ev.  (C.  & 
H.'s  Notes,)  112,  266. 

A.  R.  Manning,  contra. 

LIGON,  J. — The  only  question  for  our  determination  is, 
did  the  court  below  err,  in  allowing  the  witness  Skinner  to 
testify  for  the  plaintiff? 

To  ascertain  this,  it  will  be  necessary  for  us  to  examine  the 
rights  and  liabilities  of  the  parties  in  this  transaction,  as  they 
are  shown  in  the  examination  of  the  witness  on  his  voire  dire, 
and  in  his  testimony  in  chief 

First.  It  appears  from  these,  that  Barney  and  the  witness 
were  partners,  and  for  the  purchase  of  goods  necessary  for, 
and  properly  appertaining  to,  the  business  of  the  partnership, 
the  witness  makes  a  negotiable  note,  in  the  name  of  the  firm, 
to  a  third  person.  This  view  of  the  case  places  the  witness 
in  as  favorable  a  position  as  he  can  possibly  occupy  under 
the  proof  What  are  the  rights  and  liabilities  of  the  parties  ? 
The  payee,  or  holder  of  the  note,  has  the  right  to  enforce  its 
collection  against  both  the  partners ;  and  if  one  of  them  should 
respond  to  his  judgment,  by  paying  it  in  full  out  of  his  own 
means,  his  co-parner  would  be  liable  to  him  for  contribution 
only.  If  one  partner  only  were  sued  by  the  payee  or  holder, 
(which  is  the  case  here,)  and  the  plaintiff  were  to  recover  the 
whole  amount  against  him,  the  co-partner,  who  in  the  tirst  in- 
stance was  liable  for  the  entire  debt,  is  released  from  that  lia- 
bility, and  becomes  responsible  to  his  co-partner  for  only  one 
half  this  sum.  It  is,  then,  clearly  and  directly  the  interest  of 
the  partner  not  sued,  to  aid  the  plaintiff  in  his  recovery 
against  his  co-partner.  This  was  the  situation  of  the  witness 
Skinner,  and  we  think  he  should  not  have  been  allowed  to 
testify. 

In  Lewis  v.  Post  &  Main,  1  Ala.  65,  this  point  arose,  and 
this  court  then  held  the  partner  who  was  offered  as  a  witness 
incompetent,  on  account  of  direct  interest,  in  the  legal  sense 
of  that  term,  and  proceeded  to  say,  "  If  the  judgment  which  is 
obtained  on  the  evidence  of  a  partner  will  inure  to  his  benefit 
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when  collected,  by  discharging  him  from  the  payment  of  a 
portion  of  a  sum  of  which  he  might  otherwise  be  compelled 
to  pay  the  whole,  it  cannot  be  said  that  he  has  no  interest  in 
the  suit,  or  that  it  is  uncertain,  doubtful,  or  contingent,  in  the 
legal  sense  of  these  words.  Whenever,  by  operation  of  a 
judgment  at  law,  without  the  act  of  a  party,  a  debt  or  right  of 
action  will  be  extinguished  or  lessened,  we  must  consider  the 
extinguishment,  whether  in  whole  or  in  part,  as  the  necessary 
result  of  the  verdict,  and  a  witness  who  is  interested  to  pro- 
duce such  a  result,  is,  by  the  general  rules  of  evidence,  incom- 
petent without  a  release."  The  ruling  in  the  case  cited  is  de- 
cisive of  this,  in  the  aspect  in  which  we  are  now  considering 
it,  has  been  followed  in  later  cases,  and  we  are  not  disposed 
to  disturb  it. 

Second.  Should  it  be  contended,  that  when  all  the  state- 
ments of  Skinner,  the  witness,  are  taken  together,  they  show 
that  he  acted  only  as  the  agent  of  Barney,  acting  within  the 
scope  of  his  authority,  in  purchasing  the  corn  and  making  the 
note,  and  that  the  firm  of  Barney  &  Skinner,  as  such,  were  in 
no  wise  bound  for  the  payment,  then  the  case  amounts  to  this: 
that  the  agent  subscribed  his  own  name  to  the  note  of  his 
principal  as  security  for  the  latter.  Does  this  render  him  dis- 
interested, in  a  suit  between  the  payee  or  holder  of  the  note 
and  his  principal  ?  By  no  means.  As  a  joint  and  several 
maker  of  the  note,  he  is  liable  to  the  payee  or  holder  for  the 
fall  amount  of  the  debt ;  but  if  his  principal  be  sued  alone,  and 
the  agent,  by  his  testimony,  procuresa  judgment  against  such 
principal,  and  it  is  satisfied,  the  agent,  as  surety,  is  forever 
discharged  from  all  liability  for  the  debt,  or  any  portion  of  it. 
The  reason  for  his  exclusion  is  stronger  on  this  view  of  the 
case,  than  it  was  on  the  first,  and  the  rule  laid  down  in  the 
case  of  McCall  v.  Sinclair,  14  Ala.  764,  fully  sustains  us  in 
this  conclusion. 

Third.  Let  us  examine  the  case  in  another  aspect,  which 
is  fully  justified  by  the  record.  Skinner  says,  that  although 
authorized  by  Barney  to  purchase  the  corn  of  Joseph  B.  Earle, 
he  had  no  express  authority  to  make  any  note  for  the  pur- 
chase money.  He  says,  also,  that  the  corn  purchased  be- 
longed to  James  W.  Earle,  and  not  Joseph  B.,  and  although 
he  does  not  distinctly  state  that  the  note  given  was  payable 
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to  Jas.  W.  Earle,  yet  the  record  comes  to  his  aid,  and  shows 
that  Jas.  W.  Earle  was  the  payee  ;  for  the  writ  and  declara- 
tion are  in  his  name,  and  founded  on  a  note  payable  to  him- 
self We  apprehend  it  will  scarcely  be  contended,  that 
authority  given  to  an  agent  to  purchase  an  article  of  A.,  would 
give  the  agent  power  to  buy  it  of  B.,  for  the  principal  has  a 
right  to  select  his  creditor,  and  when  this  selection  is  made, 
and  the  agent  directed  to  purchase  of  him,  such  agent  has  no 
power  to  make  his  principal  liable  to  another,  even  though 
the  liability  be  for  the  same  articles  he  had  been  directed  to 
purchase.  This  being  the  law.  Skinner  stands,  in  this  trans- 
action, in  the  attitude  of  an  agent  who  has  exceeded  his 
authority,  and  without  power  to  bind  his  principal.  The  note 
made  by  him  to  James  W.  Earle  was,  as  he  confesses,  made 
without  authority,  nor  does  it  anywhere  appear  that  Barney- 
subsequently  ratified  it.  This  being  the  case,  the  note  is  void 
as  to  Barney,  but  good  and  available  in  the  hands  of  the  hold- 
er against  Skinner  himself.  He  is,  then,  directly  interested 
in  fixing  Barney's  liability. 

In  every  view  we  have  been  able  to  take  of  this  case,  the 
witness  Skinner  is  incompetent,  and  should  not  have  been 
permitted  to  testify. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


LIGHTSEY  vs.  HARRIS. 

1.  A  judgment  rendered  by  a  justice  of  the  peace  cannot  be  impeached,  in  a  ool 
lateral  proceeding,  by  proof  that  the  warrant  was  not  served  on  one  of  the 
defendants. 

2.  A  judgment  rendered  by  a  justice  of  the  peace,  "for  thirty-seven  dollars  and 
thirty  centa,  on  note  due  26th  December,  1840,  bearing  interest  from  that  date, 
and  cost  of  suit,"  though  informal,  is  not  void  for  uncertainty.  It  is,  in  legal 
effect,  a  judgment  for  $37  30. 

Error  to  the  Circuit  Court  of  Bibb. 
Tried  before  the  Hon.  Geo.  D.  Shortridge. 

This  was  an  action  of  trespass  by  Harris  against  Lightsey, 
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"  brought  to  recover  damages  of  the  defendant,  for  suing  out 
a  void  execution,  before  one  Anderson  B.  Davis,  an  acting 
justice  of  the  peace  in  and  for  Perry  county,  and  causing  the 
same  to  be  levied  by  one  Leroy  Davis,  a  constable  in  and  for 
said  county,  on  the  cotton  of  plaintiff,  and  causing  said  cotton 
to  be  sold  by  said  constable,  under  said  void  execution."  The 
defendant  pleaded  "  not  guilty,  and  justification  under  legal 
process."  It  appears  from  the  bill  of  exceptions,  that  a  judg- 
ment was  rendered  by  a  justice  of  the  peace,  which  on  its 
face,  purported  to  have  been  rendered  on  the  6th  March,  1841, 
in  favor  of  said  Lightsey  against  said  Harris  and  one  Bag- 
well, "  for  thirty-seven  dollars  and  thirty  cents,  on  note  due 
25th  December,  1840,  bearing  interest  from  that  date,  and 
costs  of  suit;"  and  on  this  judgment  an  execution  was  issued 
and  levied  on  plaintiff's  property.  The  court  permitted  the 
plaintiff  to  prove,  against  the  objection  of  the  defendant,  that 
the  warrant  was  not  in  fact  served  on  him,  but  only  on  Bag- 
well. The  court  also  ruled,  on  this  evidence,  that  if  there 
was  no  service  of  the  warrant  on  the  plaintiff,  and  no  evidence 
that  he  appeared,  the  judgment  was  void  as  to  him.  There 
was  a  verdict  for  the  plaintiff.  The  admission  of  the  evidence, 
and  the  ruling  of  the  court,  are  now  assigned  for  error. 

McIlvain,  for  plaintiff  in  error. 

A.  B.  Moore,  for  defendant  in  error. 

GOLDTHWAITE,  J.— Upon  the  evidence  as  stated  in  the 
bill  of  exceptions,  it  does  not  appear  whether  the  warrant  was 
returned  executed  or  not,  but  from  the  language  used,  we 
understand  the  admission  of  the  evidence  objected  to,  to  go 
to  the  extent,  that  a  judgment  rendered  by  a  justice  of  the 
peace  may  be  impeached  collaterally,  by  proof  that  service 
of  the  warrant  was  not  made,  without  reference  to  its  execu- 
tion as  indicated  by  the  return  of  the  constable ;  and  we  un- 
derstand also  the  ruling  of  the  court  upon  evidence  of  this 
character  to  assert  the  broad  proposition,  that  if  in  fact  the 
warrant  was  not  executed,  and  there  was  no  evidence  that  the 
defendant  appeared,  the  proceedings  are  coram  iwn  judice,  and 
the  judgment  void.  If  the  ruhng  of  the  court  below  was  cor- 
rect, it  follows  necessarily,  that  whenever  a  judgment  is  ren- 
dered by  a  justice  of  the  peace,  the  return  of  the  officer  as 
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to  the  service  of  the  warrant  can  be  impeached  in  a  collateral 
proceeding,  and  that  the  party  attempting  to  enforce  the  judg- 
ment would  be  guilty  as  a  trespasser. 

It  was  decided  by  this  court  in  Crafts  v.  Dexter,  8  Ala. 
Rep.  767,  that  a  defendant  against  whom  a  judgment  has 
been  rendered,  may  have  relief  in  chancery,  upon  an  allega- 
tion that  he  has  a  legal  defence,  and  that  the  writ,  although  re- 
turned executed  by  the  sheriff,  had  never  been  served  upon 
him,  and  Ormond,  J.  in  delivering  the  opinion  of  the  court, 
says:  " It  is  certainly  the  general  rule,  that  the  court  gives 
credence  to  the  acts  of  its  own  officers,  and  will  not  permit 
their  truth  to  be  disputed ;  otherwise  the  court  would  be  im- 
peded at  every  step  in  its  progress,  by  the  trial  of  coUateral 
issues  of  fact;"  and  in  Brown  v.  Turner,  11  Ala.  Rep.  758,  a 
plea  that  the  writ  was  not  served  as  returned  by  the  sheriff 
was  held  bad,  upon  the  principle  of  the  former  case.  It  is  to 
be  observed,  that  in  the  cases  cited,  the  rule  adopted  is  not 
founded  on  the  character  of  the  court,  but  upon  principles 
applicable  to  all  courts,  whether  of  general  or  special  jurisdic- 
tion, of  record  or  not  of  record.  These  decisions  are  conclu- 
sive of  the  question  presented  in  this  case.  Under  their  in- 
fluence, if  the  warrant  against  the  plaintiff  in  error  had  been 
returned  executed,  he  would  not  have  been  permitted  on  the 
trial  before  the  magistrate  to  show  the  want  of  service,  but 
would  have  been  turned  over  to  his  remedy  against  the  offi- 
cer, or  remitted  to  another  tribunal.  The  ruling  of  the  court 
would  authorize  him  to  do  collaterally,  that  which  he  could 
not  do  in  the  direct  proceeding  against  him. 

It  is,  however,  urged,  that  the  record  shows  that  the  judg- 
ment under  which  the  defendant  in  error  justified,  was  void 
for  uncertainty,  and  that  such  being  the  case,  this  court 
will  not  revise  the  reasons  upon  which  the  court  below  made 
the  decision,  the  decision  being  correct  in  law.  The  judgment 
purports  on  its  face  to  have  been  rendered  in  favor  of  the  de- 
fendant in  error  for  the  use  of  another,  against  the  plaintiff 
in  errror  and  Bagwell,  for  thirty-seven  dollars  and  thirty 
cents,  on  a  note  due  the  25th  December,  1840,  bearing  inter- 
est from  that  date,  and  costs  of  suit.  The  judgment,  per- 
haps, is  not  as  formal  as  it  should  be,  but  it  is  not  uncertain. 
,It  ia,  in  legal,  effect,  a  judgment  for  thirty-seven  dollars  and 
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thirty  cents,  the  words  **  bearing  interest  from  date,"  refer- 
ring to  the  note,  and  not  to  the  judgment. 

The  judgment  is  reversed,  and  the  cause  remanded. 


RIDDLE  vs.  BROWN,  et  al. 

1.  The  "  right  to  dig  and  carry  away  ore,"  from  the  mine  of  another,  is  an  incor- 
poreal hereditament,  or  easement;  and  any  contract  for  the  sale  of  such 
a  right,  to  be  binding  in  law,  under  the  statute  of  frauds,  must  be  in  writing. 

2.  A  verbal  contract,  conferring  such  a  right,  though  not  binding  under  the  stat- 
ute of  frauds,  will  nevertheless  operate  as  a  verbal  license,  and,  while  unre- 
voked, will  protect  the  person  to  whom  it  was  given,  from  trespass  qnare 
clausum  fregit,  for  digging  ore,  and  vest  in  him  the  property  in  the  ore  that 
is  actually  dug  under  it. 

3.  But  such  a  verbal  license  is  revocable,  at  the  pleasure  of  the  party  by  whom  it 
is  given;  it  is,  moreover,  personal,  and  not  assignable. 

4.  Such  a  verbal  license,  given  by  A.  to  B.,  and  by  B.  afterwards  transferred  to 
C,  will  not  justify  C.  in  entering  by  force  the  enclosure  of  A.,  in  which  the 
bank  or  mine  of  ore  is  situated,  A.  being  at  the  time  the  owner  of  the  free- 
hold, and  warning  C.  not  to  attempt  to  enter.  C.  in  such  a  case,  becomes  him- 
self a  trespasser,  and  he  may  be  repelled  by  A.,  with  all  the  force  necessary 
to  protect  his  possession. 

5.  When  it  becomes  a  material  question,  whether  more  personal  injury  was  in- 
flicted by  the  defendant  on  the  plaintiff,  than  was  necessary  to  protect  the 
possession  ol  the  former  against  the  attempt  of  the  latter  to  enter  his  close,  it 
is  competent  for  the  defendant  to  give  in  evidence  conversations  of  the  plain- 
tifif  held  some  time  previous  to  the  beatbg,  though  not  communicated  to  the 
defendant  until  afterwards,  showing  an  angry  state  of  feeling  between  the 
parties,  concerning  their  respective  claims  to  the  possession  of  the  close. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  E.  Pickens. 

This  was  an  action  of  trespass  vi  et  armis,  brought  by  the 
plaintiff  in  error  against  the  defendants,  for  injuries  to  the 
person. 

The  defendants  pleaded  the  general  issue,  with  leave  to  give 
any  special  matter  in  bar,  in  evidence. 

The  record  exhibits  the  following  state  of  facts :  The  diffi- 
culty arose  in  regard  to  the  right  of  the  plaintiff  in  error,  as 
one  of  the  firm  of  W.  D.  Riddle  &  Co.,  to  enter  on  a  certain 
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tract  of  land  with  his  wagon,  to  haul  from  thence  a  quantity 
of  iron  ore,  which  had  been  previously  dug  from  an  ore  bank 
situate  on  said  tract,  by  persons  in  his  employ.  This  right 
was  resisted  by  the  defendants  in  error. 

The  right  claimed  by  the  plaintiif  in  error  rested  upon  the 
following  state  of  facts :  One  John  M.  Moore,  who  was  in 
1841  or  '42,  the  owner  of  iron  works  in  Talladega,  entered 
into  a  verbal  agreement  with  John  F.  Atkinson,  one  of  the 
defendants,  who  acted  at  the  time  by  the  permission  of  his 
father,  Stephen  Atkinson,  then  the  owner  of  the  land  on 
which  the  ore  bank  was  situated,  which  is  thus  described  in 
the  bill  of  exceptions:  "he  (Moore)  contracted  with  him 
(John  F.  Atkinson),  for  the  right  to  dig  and  carry  away  ore 
from  this  bank,  for  1000  pounds  of  iron,  to  be  delivered  from 
time  to  time,  as  he  wanted  it."  Moore  continued  to  get  ore 
under  this  contract,  until  March,  1843,  when  he  sold  out  his 
iron  works  to  Walter  D.  Riddle,  the  brother  and  copartner  of 
plaintiff.  The  defendant,  John  F.  Atkinson,  sent,  from  time 
to  time,  to  Moore,  under  this  contract,  for  iron,  and  got  it, 
until  he  sold  out  to  Riddle.  When  Moore  sold  out  to  Riddle, 
he  "  let  Riddle  have  the  ore  bank  on  the  same  terms  that  he 
had  it,"  and  made  him  a  deed  for  it.  The  ore  bank  was  in 
the  woods,  unenclosed  at  the  time  of  this  contract.  It  was 
afterwards  enclosed  by  Stephen  Atkinson,  but  a  gate  was 
erected,  for  Moore  to  pass  in  and  out  after  ore  with  his  wag- 
ons. Riddle  went  on  getting  ore  for  a  considerable  time 
after  the  sale  by  Moore  to  him. 

It  was  in  proof,  that  the  ore  bank  was,  at  the  time  of  the 
difficulty,  in  an  enclosure,  in  which  there  was  growing  a  crop, 
cultivated  and  belonging  to  the  defendants  ;  and  the  title  to 
the  land  was  in  the  defendant,  John  F.  Atkinson,  devised  to 
him  by  the  will  of  his  father,  Stephen  Atkinson. 

It  was  further  proved,  that  the  said  John  F.,  the  day  be- 
fore the  difficulty,  warned  and  forbid  the  wagoner  of  plain- 
tiff not  to  pull  down  his  fence  or  enter  his  enclosure  any 
more  to  get  ore. 

On  the  day  of  the  difficulty,  the  three  defendants  had  sta- 
tioned themselves  near  the  gap,  where  the  wagon  of  plaintiff 
commonly  entered,  in  going  to  the  ore  bank.  They  all  had 
newly  cut  sticks.     The  plaintiff,  in  company  with  another 
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person,  rode  up,  and  a  conversation  arose,  in  which  defendant, 
John  F.,  declared  that  the  wagon  of  plaintiff,  which  was 
then  expected,  should  not  enter  the  enclosure.  The  plaintiff, 
in  a  mild  manner,  expostulated  with  plaintiff,  and  told  him 
that  he  did  not  want  to  settle  rights  by  force,  but  insisted 
that  he  had  purchased  the  ore  bank,  was  in  possession,  and 
would  go  in.  Defendant,  Atkinson,  on  his  part  insisted,  that 
the  possession  was  in  him,  and  that  plaintiff  had  no  right  to 
go  in,  and  warned  plaintiff  not  to  take  down  the  fence. 
Plaintiff  then  ordered  his  wagoner  to  take  down  the  fence. 
Brown,  at  this,  raised  his  stick,  saying,  "  you  had  better  not." 
Eiddle  then  laid  his  hand  on  a  rail  of  the  fence,  and  at  this 
juncture,  he  was  struck  by  John  F.  Atkinson,  with  his 
stick,  and  a  fight  ensued,  between  the  three  defendants,  on 
one  side,  and  Eiddle,  his  companion  and  the  wagoner,  on 
the  other,  all  bearing  some  part,  in  which  the  defendants  in- 
flicted serious  personal  injury  with  their  sticks  on  Eiddle. 
Eiddle  also  had  a  stick  at  the  time,  but  it  was  his  usual 
walking  stick. 

In  the  course  of  the  trial,  a  witness  testified,  that  plaintiff 
had  said,  some  time  previous  to  this  difiiculty,  "  that  Brown 
and  Atkinson  (the  defendants)  were  endeavoring  to  prevent 
him  from  getting  ore  from  this  bank,  by  threatening  to  beat 
him,  but  they  could  not  do  it ;  the  ore  bank  was  his,  and  he 
had  possession  of  it ;  that,  as  to  John  F.  Atkinson,  he  did 
not  mind  him  any  more  than  he  would  a  negro ;  that  he 
could  or  would  take  a  cowhide  to  him,  if  he  interfered  with 
him,  and  run  him  off  the  place."  On  cross  examination,  the 
witness  sail  he  did  not  tell  this  to  defendants  until  long  after 
the  fight  occurred.  Upon  this,  plaintiff  moved  to  exclude 
the  testimony,  which  the  court  refused,  and  plaintiff  excepted. 

It  appeared,  that  defendant,  John  F.  Atkinson,  was  fully 
apprized  of  the  sale  of  the  right  to  get  ore,  from  Moore  to 
the  Eiddles ;  and  that  ore  was  procured  by  them  at  this  bank 
for  a  considerable  time  thereafter. 

The  court  charged  the  jury : 

1.  That  if  it  appeared  that  Moore  had  obtained  a  verbal  li- 
cense from  Stephen  Atkinson,  or  John  F.,  in  1842,  in  consid- 
eration of  one  thousand  pounds  of  iron,  to  be  delivered  from 
time  to  time,  as  he  wanted  it,  to  dig  and  carry  away  ore 


JANUARY  TERM,  1852.  416 


Riddle  r.  Brown  et  aL 


from  said  bank,  and  that  plaintiff  had  no  other  right  to  dig 
and  carry  away  said  ore,  except  what  he  had  derived  from 
Moore  in  his  contract  with  said  Mopre  (the  charge  in  the 
record  says  here,  ''■verbal  contract"),  then  the  contract  was 
void,  and  plaintiff  had  no  right  to  enter  said  enclosure  for  the 
purpose  of  hauling  off  the  ore  that  had  been  dug  ready  for 
removal,  if  defendants  were  at  the  usual  place  of  entrance,  and 
forbid  plaintiff  from  entering. 

2.  That  if  Moore  purchased  the  right  to  dig  and  remove 
ore,  as  shown  in  the  evidence,  and  it  was  a  verbal  agreement, 
then  it  was  in  the  nature  of  a  personal  license,  and  that  nei- 
ther W.  D.  Riddle,  nor  plaintiff,  as  his  co-partner,  had  any 
right  to  enter,  dig  and  carry  away  ore  under  it.  To  these 
charges  plaintiff  excepted,  and  requested  the  court  to  charge  : 

1.  That  if  the  jury  believed,  from  the  evidence,  that  Moore 
purchased  of  defendant  John  F.,  by  the  direction  of  his  father, 
Stephen  Atkinson,  in  18-il  or  '42,  the  right  to  dig  and  carry 
away  the  ore  from  this  bank,  for  and  in  consideration  of  one 
thousand  pounds  of  iron,  to  be  delivered  to  him  from  time  to 
time,  as  he  wanted  it ;  and  that  he  went  into  possession  of  said 
ore  bank  under  said  contract,  and  continued  to  haul  ore  until 
he  sold  to  Wm.  D.  Riddle,  in  March,  1843,  and  that  he 
then  let  him  have  the  right,  on  the  terms  he  had  it ;  and  that 
defendant  John  F.  knew  of  it,  and  that  Riddle  and  plaintiff, 
as  co-partner  and  agent,  have  continued  in  possession  ever 
since,  up  to  the  day  when  the  difficulty  occurred ;  then  the 
plaintiff  had,  under  such  possession,  such  a  right  of  entrance 
as  entitled  him  to  go  in  and  out,  without  forcible  interruption 
or  molestation  from  defendants ;  and  that  if  defendants,  while 
his  team  was  gone  with  a  load  of  ore,  went  to  the  usual  place 
of  entrance,  and  when  plaintiff  returned  and  attempted  peace- 
ably to  enter,  as  aforetime,  used  force  to  prevent  him,  and  the 
beating  proved  was  then  given,  they  must  find  for  the  plain- 
tiff.    This  charge  the  court  refused. 

The  admission  of  the  evidence  objected  to,  as  aforesaid,  and 
the  charges  given,  and  the  refusal  to  charge,  as  aforesaid,  are 
severally  assigned  as  error. 

White  &  Parsons,  for  plamtiff  in  error. 

1.  The  facts  in  evidence,  at  the  time  the  will  was  offered, 
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shew  that  Riddle  was  in  possession  of  the  ore  bank,  claiming 
under  deed  from  Moore.  This  constitutes  color  of  title,  and 
makes  him  something  more  than  a  trespasser.  Therefore  we 
insist  that  any  conveyance  of  the  premises,  thus  held  ad- 
versely, passed  no  right  or  title  to  them.  A  deed  would  cer- 
tainly be  inoperative  under  this  state  of  facts.  What  differ- 
ence is  there  in  favor  of  a  will  ? 

2.  The  third  exception  in  the  record  is  certainly  well  ta- 
ken. What  fact  material  to  the  issue  does  the  evidence 
objected  to  tend  to  establish?  It  certainly  did  not  influence 
the  conduct  of  the  defendants  at  the  time  of  the  fight,  for 
they  did  not  know  it  at  that  time,  nor  until  "long  after  the 
fight  occurred."  For  the  same  reason,  it  was  inadmissible  in 
mitigation  of  damages. 

8.  The  first  charge  must  be  tested  by  the  evidence,  which 
is  all  set  out  in  the  record.  The  court  puts  the  case,  in  this 
charge,  upon  the  ground  that  plaintiff  had  no  other  contract 
with  Moore  than  a  "verbal"  one,  when  Moore  proves  that  at 
the  time  he  sold  out  to  him  "  he  made  a  deed  to  Riddle  for  it." 
This  charge  therefore  is  abstract,  and  based  upon  a  view  of 
the  case  wholly  unwarranted  by  the  evidence,  and  well  cal- 
culated to  mislead  the  jury. 

4.  The  charge  asked  by  plaintiff  should  have  been  given, 
because  plaintiff  was  in  peaceable  possession  of  the  ore  bank, 
under  color  of  title,  and  had  been  for  several  years ;  and  the 
law  does  not  authorize  the  use  of  force  to  put  an  end  to  such 
a  possession  as  this. 

Rice  &  Morgan,  contra. 

1.  The  will  was  offered  to  show  title  in  the  defendant,  and 
was  offered  in  connection  with  proof  of  title  in  Stephen  At- 
kinson, the  father  of  John  Atkinson.  The  title  was  the  most 
material  question  in  the  case,  as  it  brought  up  the  question  as 
to  whether  the  defendants  could  justify  an  act  to  defend  the  pos- 
session of  the  land.  (See  cases  cited  in  the  paragraph  num- 
bered 3,  below.) 

2.  The  next  question  is,  upon  the  competency  of  the  proof 
of  the  previous  declarations  of  Riddle,  not  communicated  to 
the  defendants  until  after  the  fight.  Where  a  party  in  a 
civil  suit  is  asking  damages  for  a  tresspass,  the  question 
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always  arises,  whether  he  had  any  improper  agency  in  bring- 
ing the  difficulty  upon  himself.  The  declarations  were  clearly 
admissible  to  show  that  plaintiff  knew  the  license  was  coun- 
termanded. And  in  such  cases  as  this,  the  question  is  very 
material  whether  too  much  force  (an  excess  of  force)  was  used 
by  the  alleged  trespasser  in  defending  his  possession.  And 
we  all  know  that  less  force  would  be  necessary  to  defend 
against  a  less  determined  man,  than  against  one  whose  pur- 
pose of  invading  the  possession  of  another  is  fixed  and 
intensified,  by  an  admitted  contempt  and  hatred  to  the  other. 
Newton  v.  Holford,  47  Eng.  Com.  Law  Rep.  537. 

3.  The  real  merits  of  the  case  and  the  law  are  with  the  de- 
fendants. Cook  V.  Steams,  11  Mass.  Rep.  533 ;  Thompson 
V.  Gregory,  4  Johns.  Rep.  81 ;  Emerson  v.  Fisk,  6  Greenl. 
Rep.  200 ;  2  U.  S.  Dig.  788  §§  4  and  5. 

4.  The  foregoing  authorities  prove  that  the  verbal  license 
to  Moore  was  not  assignable ;  that  it  was  merely  personal. 

PHELAN,  J. — It  becomes  necessary,  in  this  case,  to  ascer- 
tain with  some  precision,  the  first  place,  what  interest  or 
estate  passed  to  Moore  by  the  agreement  entered  into  between 
him  and  defendant,  John  F.  Atkinson,  by  which  the  former 
was  to  have  "  the  right  to  dig  and  carry  away  ore  from  the 
bank  "  in  consideration  of  "one  thousand  pounds  of  iron  to 
be  paid  to  the  latter  from  time  to  time  as  he  wanted  it." 

Mines  are  a  part  of  the  freehold,  and  prima  facie  the 
owner  of  the  freehold  has  a  right  to  the  mines  and  minerals 
underneath ;  but  this  is  only  a  presumption  of  law,  that  may 
be  rebutted,  by  showing  a  distinct  title  to  the  surface  in  one, 
and  to  that  which  is  underneath  in  another,  for  mines  may 
form  a  distinct  possession  and  different  inheritances  from  the 
surface.     1  Crabb  R.  P.  93. 

Again :  There  may  be  a  right  to  dig  ore  in  the  mines  of 
another,  as  distinct  from  the  ownership  of  the  mines,  as  that 
may  be  from  the  ownership  of  the  surface.  This  right  to  dig 
ore  in  the  mines  of  another,  if  it  be  to  one  and  his  heirs,  is 
an  incorporeal  hereditament.  Grubb  v.  Guilford,  6  Watts.  It 
is  a  permanent  interest  in  the  land  of  another,  to  which  a 
legal  title  can  only  pass  by  deed,  and  of  which  no  sale  can  be 
made,  which  is  binding,  unless  reduced  to  writing,  agreeably 
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to  the  statute  of  frauds.     1  Gill  &  Johnson,  366 ;  Cook  v. 
Stearns,  11  Mass.  633. 

Had  the  contract  between  Moore  and  defendant  Atkinson 
been  reduced  to  writing,  and  by  deed,  it  would  have  created 
in  Moore,  I  apprehend,  by  force  of  our  statute,  a  fee  simple 
in  this  easement ;  this  "right  to  dig  ore."  An  estate  to  him, 
where  no  less  estate  was  expressly  limited,  would  have  been 
an  estate  to  him  and  his  heirs.  See  statute  Clay's  Dig.  156. 
But  to  give  to  it  such  an  effect,  it  was  indispensable  that  it 
should  have  been  in  writing.  A  verbal  contract  for  an  ease- 
ment like  this  would  have  no  more  binding  force  in  law,  un- 
der the  statute  of  frauds,  than  if  it  had  been  simply  for  the 
land  itself 

But  if  it  be  devoid  of  efficacy  as  a  contract  of  sale,  because 
not  reduced  to  writing,  is  it  therefore  void  for  all  purposes? 
Not  altogether.  It  may  still  serve  the  purpose  of  a  license. 
And  what  is  the  extent  to  which  it  can  go  as  such  ?  A 
license  merely — a  verbal  license — is  the  right  to  do  a  particu- 
lar act,  or  a  series  of  acts,  without  any  interest  in  the  land. 
Such  a  license  will  exempt  a  party  from  an  action  of  trespass 
for  entering  the  land  of  another  to  dig  ore,  and  will  give  him 
the  property  in  the  ore  which  is  actually  dug  under  it.  Doe 
V.  Wood,  2  B.  &  Aid. ;  1  Crabb  E.  P.  96.  But  such  a 
license  is  revocable  at  any  time,  at  the  pleasure  of  him  who 
gives  it.  We  do  not  mean  that  all  verbal  licenses  are  revo- 
cable at  pleasure ;  there  are  distinctions  to  be  observed ;  but 
only  such  a  license  as  that  we  are  now  considering.  1  Mass. 
533 ;  4  John.  81 ;  1  Crabb,  425. 

Such  a  license  moreover  is  not  assignable ;  the  privilege  it 
confers  is  personal  to  him  to  whom  it  is  given.  The  convey- 
ance of  the  land  to  another  would  be  a  revocation  of  such  a 
license.     Wallis  v.  Hamson,  4  M.  &  W. 

Having  ascertained  the  principles  by  which  we  can  deter- 
mine between  the  conflicting  claims  of  the  plaintiff  to  enter 
the  enclosure,  and  of  the  defendants  to  repel  him  from  effect- 
ing such  entrance,  we  will  now  proceed  to  consider  that 
question. 

•  The  license  given  to  Moore,  and  the  digging  and  carrying 
away  ore  for  years  under  it,  would  not  have  given  to  him 
even,  much  less  to  the  plaintiff,  the  possession  of  the  ore 
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bank  as  against  the  owner.  The  possession  remained  during 
all  the  time  with  the  legal  title  in  defendant  Atkinson,  and 
thie  was  even  more  emphatically  true  of  the  enclosure  in 
which  it  was  situated,  in  which  defendants  had  a  crop  growing 
at  the  time.  The  idea  of  an  adverse  possession  either  in 
Moore,  or  Riddle  to  whom  he  sold,  upon  which  the  counsel 
for  plaintiff  seemed  somewhat  to  rely,  has  no  just  foundation. 
The  possession  of  the  enclosure  was  with  all  the  defendants 
at  the  time,  with  the  defendant  John  F.  Atkinson  as  owner, 
and  with  the  other  defendants  as  his  co-partners  in  cultivating 
the  same. 

No  license  to  enter  on  that  possession  existed  in  the  plain- 
tiff at  the  time  of  the  affair.  The  license  that  had  been 
given  was  personal  to  Moore,  and  could  not  be  transferred  to 
the  plaintiff.  But  such  a  license  was  revocable  at  pleasure, 
and  if  the  right  to  enter  had  been  claimed  by  Moore  himself 
instead  of  plaintiff,  it  was  sufficiently  revoked  by  the  notice 
to  the  wagoner  the  day  before,  and  at  all  events  by  the  warn- 
ing to  the  plaintiff  not  to  enter  at  the  time  of  the  difficulty. 
He  persisted,  however,  supposing,  no  doubt,  that  he  was  only 
maintaining  his  lawful  right.  In  this  he  was  mistaken.  It 
behooves  a  man  to  proceed  with  great  precaution,  when  he 
determines  to  vindicate  a  supposed  possession  against  another 
who  is  in  or  on  the  premises.  As  must  appear  from  the 
principles  already  stated,  the  possession,  and  the  right  in  law 
to  defend  and  maintain  that  possession  against  all  the  world, 
was  with  the  defendants.  It  follows  that  plaintiff,  in  making 
the  attempt  he  did  to  enter  the  enclosure,  was  himself  a  tres- 
passer, and  that  defendants  were  justified  in  repelling  his  at- 
tempt. 

These  views  sufficiently  indicate  that  we  find  no  error  either 
in  the  charges  given  by  the  court,  or  in  the  refusal  to  charge 
as  plaintiff  requested. 

The  next  assignment  of  error  relates  to  the  admissibility 
of  the  evidence  showing  that  plaintiff,  ailer  alluding  to  cer- 
tain threats  of  the  defendants,  had  spoken  in  a  very  contemp- 
tuous manner  of  the  defendant,  John  F.  Atkinson,  and  had 
made  threats  of  what  he  would  or  could  do  with  him  in  cer- 
tain contingencies,  before  the  beating  took  place,  although  the 
witness  stated  that  he  had  not  told  the  defendant  of  this  until 
sometime  afterwards. 
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One  point  made  in  the  case  of  the  plaintiff,  in  the  trial  be- 
low, as  appears  from  the  record,  was,  that  admitting  the  law- 
fulness of  defendants'  possession,  the  beating  was  excessive 
and  beyond  what  was  necessary  for  the  defence  and  main- 
tenance of  their  possession ;  and  that  defendants  were  guilty 
of  a  trespass  on  that  ground.  I  must  say,  that  the  facts  con- 
tained in  the  record  show  a  case  of  severe,  and  it  seems  to 
me,  unnecessary  infliction  of  personal  injury  upon  the  plain- 
tiff; but  this  was  a  matter  purely  for  the  jury  to  determine, 
under  all  the  facts  and  circumstances  of  the  case,  to  whom  the 
court  properly  left  it. 

We  see  no  good  objection  to  the  evidence  admitted,  at  least 
to  a  portion  of  it,  and  the  objection  was  general. 

It  was  competent  to  show  that  angry  feelings  had  arisen 
between  these  parties,  in  regard  to  their  respective  rights  to 
the  possession  of  the  ore  bank,  previous  to  the  beating,  in 
order  to  show  that  plaintiff  would  naturally  expect  and  come 
prepared  to  meet  a  vigorous  resistance,  if  he  was  determined 
to  proceed  to  assert  his  right  to  the  possession  by  force,  and 
this  might  serve  to  palliate  or  excuse  the  conduct  of  the  de- 
fendants. 

There  is  no  error  in  the  record,  and  the  judgment  below  is 
affirmed. 


BEOWN  vs.  THE  BRANCH  BANK  AT  MONTGOMERY. 

1.  If  an  execution  is  issued  on  a  judgment  after  the  defendant  has  obtained  his 
certificate  of  discharge  in  bankruptcy,  he  may  set  it  aside  on  motion. 

2.  But  he  cannot  move  to  have  his  discharge  entered  of  record,  for  tlie  purpose 
of  preventing  the  issuance  of  execution,  before  the  plaintiff  has  sued  out  an 
execution.     (Chilton  J.  and  Liqon,  J.  dissenting.) 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  George  D.  Shortridge. 

The  Branch  Bank  at  Montgomery  recovered  a  judgment 
against  Duncan  McRae  and  Samuel  N.  Brown,  in  the  Circuit 
Court  of  Montgomery,  for  two  hundred  and  forty-five  dollars. 
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After  the  recovery  of  the  judgment  Brown  was  declared  a 
bankrupt,  and  obtained  his  certificate  of  discharge.  He  then 
moved  the  Circuit  Court  to  enrol  his  discharge,  with  the  view 
of  preventing  the  issuance  of  an  execution  on  the  judgment, 
and  showed  that  the  debt  on  which  the  judgment  was  found- 
ed came  within  the  act  of  Congress,  and  was  discharged  by  it. 
The  Bank  resisted  the  motion,  but  did  not  contest  the  validi- 
ty of  the  certificate.  The  court  refused  the  motion,  to  which 
Brown  excepted,  and  he  now  brings  the  case  to  this  court  by 
writ  of  error. 

N.  Harris,  for  plaintiff  in  error. 

1.  It  is  the  right  of  a  party,  against  whom  a  judgment  has 
been  rendered,  from  which  he  is  afterwards  discharged  by  mat- 
ter arising  subsequent  to  its  rendition,  to  have  his  discharge 
entered  of  record,  in  order  that  he  may  be  protected  against 
execution  on  the  judgment.  Kemp  &  Buckey  v.  Herndon, 
decided  at  June  Term,  1848,  but  not  reported;  Childs  v. 
Franklin,  10  Ala.  81. 

2.  The  reason  of  this  rule  is  obvious.  When  execution  is- 
sues on  a  judgment  against  a  party  who  afterwards  obtains 
his  discharge  in  bankruptcy,  the  sheriff  is  bound  to  execute 
such  process  against  the  goods  of  the  defendant.  Cogburn  & 
Powell  V.  Spence  &  Elliott,  15  Ala.  549. 

John  A.  Elmore,  contra. 

DARGAN,  C.  J. — All  the  authorities,  both  English  and 
American,  agree,  that  if  an  execution  is  issued  after  the  de- 
fendant has  obtained  his  certificate  of  discharge,  he  may  set 
it  aside  by  motion.  1  Bosanquet  &  Puller  426 ;  Tarleton  v. 
Fisher,  Douglas'  Rep.  646 ;  2  W.  Blackstone  1190 ;  7  Mete. 
247 ;  9  John.  259 ;  9  Wendell  431 ;  6  Hill  247  ;  McDougald 
V.  Reid  et  al,  9*  Ala.  810  ;  Mabry,  Giller  &  Walker  v.  Hern- 
don, 8  Ala.,  849  ;  Cogburn  &  Powell  v.  Spence  &  Elliott,  15 
Ala.  549.  But  I  can  find  no  case,  except  one  hereafter  re- 
ferred to,  in  which  the  Bankrupt  has  moved  to  have  his  dis- 
charge entered  of  record,  for  the  purpose  of  preventing  the 
issuing  of  an  execution,  before  one  had  been  sued  out ;  and 
to  allow  him  to  do  it,  before  execution  is  issued,  and  whilst  the 
creditor  is  passive,  would  enable  him  to  become  the  actor, 
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and  compel  the  creditor  to  join  in  a  contest  respecting  the 
yalidity  of  his  discharge,  or  to  abandon  his  right  to  sue  out 
his  execution.  The  Bankrupt  Act  intended  to  clothe  the 
bankrupt  with  a  complete  defence  against  all  his  debts,  dis- 
charged by  the  act ;  and  we  shall  give  full  effect  to  the  act, 
by  confining  his  certificate  to  a  defence  only,  denying  him 
the  right  to  become  the  actor  whilst  the  creditor  is  passive. 

In  the  case  of  Kemp  &  Buckey  v.  Herndon,  this  court 
did  sanction  the  practice  of  allowing  the  bankrupt  to  enrol 
his  discharge  upon  the  record,  for  the  purpose  of  preventing 
the  issuing  of  an  execution.  But  on  reflection  we  are  satis- 
fied, that  the  practice  thus  sanctioned  by  that  case  is  not  sanc- 
tioned by  any  other  decisions,  and  will  probably  lead  to 
more  injury  than  benefit.  At  all  events,  it  enables  the  bank- 
rupt to  become  the  actor,  and  to  compel  the  creditor  to  make 
up  an  issue  with  him,  at  such  time  as  the  bankrupt  may  se- 
lect, to  test  the  validity  of  his  discharge,  or  submit  to  the  loss 
of  his  right  to  sue  out  execution.  This,  we  think,  ought  not 
to  be  done.  The  creditor  has  the  right,  at  any  time  before 
his  demand  is  barred  by  the  statute  of  limitations,  to  impeach 
the  certificate  for  fraud,  and  he  may  select  his  own  time  to 
begin.  The  bankrupt  has  his  discharge,  which  he  may  rely 
upon  as  a  defence,  but  he  should  not  be  allowed  to  become 
the  actor,  whilst  the  creditor  is  taking  no  steps  to  coerce  the 
payment  of  his  debt.  If  the  creditor  moves,  he  may  arrest 
his  action  by  interposing  his  certificate,  but  he  should  not  be 
allowed  to  do  more  .The  case  of  Kemp  &  Buckey  v.  Herndon, 
which  has  never  been  reported,  must  be  overruled ;  it  sanc- 
tioned a  novel  practice,  not  justified  by  the  rules  of  law. 

Let  the  judgment  be  affirmed. 

CHILTON,  J. — By  the  fourth  section  of  the  bankrupt  act, 
if  the  party  seeking  the  benefit  of  the  law,  %shall  hona  fide 
comply  with  its  requirements,  he  is  declared  to  be  entitled  to 
a  full  and  complete  discharge  from  all  his  debts,  to  be  decreed 
by  the  court,  and  a  certificate  thereof  is  to  issue  to  him, 
"  which  discharge  and  certificate,  when  duly  granted,  slwM  in 
all  courts  of  justice  he  deemed  a  full  and  complete  discharge  of  all 
debts,^^  &c.,  and  "may  be  pleaded  as  a  full  and  complete  bar  to  all 
stUts  whatever ;  and  the  same  shall  be  conclusive  evidence  of 
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itself  in  favor  of  such  bankrupt,  unless  the  same  shall  be  im- 
peached for  some  fraud,  or  wilful  concealment  of  his  property 
or  riglits  of  property,"  &c. 

Under  the  operation  of  the  above  section,  it  is  admitted  by 
all,  that  judgments  rendered  against  the  bankrupt,  and  which 
do  not  fall  within  any  of  the  exceptions  contained  in  the  stat- 
ute, are  fully  and  completely  discharged  by  the  decree,  and  the 
decree  and  certificate  are  not  only  available  as  a  har  to  any 
suit  which  might  be  brought  upon  such  judments;  but  they 
are  to  be  deemed  a  discharge  in  all  courts  of  justice,  whenever 
judicially  and  legally  brought  to  their  notice,  unless  im- 
peached for  fraud,  &c. 

It  occurs  to  me,  it  would  be  productive  of  much  hardship  to 
require  the  bankrupt  to  give  bond,  with  security  in  double 
the  amount  of  the  execution,  which,  in  case  he  should  chance 
to  fail,  is  to  have  the  force  and  effect  of  a  judgment  for  the 
amount  of  the  execution,  interest  and  cost,  however  dispro- 
portioned  that  might  be  to  the  value  of  the  property  levied 
on,  Clay's  Digest,  p.  208  ;  or  else,  to  stand  by,  with  a  valid 
discharge  in  his  hand,  and  have  his  property  sold,  and  thus 
be  turned  round  to  a  doubtful  remedy  for  damages,  which,  in 
many  cases,  might  prove  abortive.  It  is  manifest,  that  in 
many  cases,  great  injustice  will  be  done  the  bankrupt,  by 
compelling  him  to  wait  until  the  creditor  shall  overwhelm 
him  with  an  execution,  and  that  unless  he  can  invoke  the  aid 
of  the  court  by  way  of  preventive  justice,  he  will  often  be 
remediless,  and  his  discharge  fruitless  and  unavailing. 

This  consideration  has  induced  me  to  look  narrowly  into 
the  powers  inherent  in  the  common  law  courts,  to  ascertain 
whether  any  relief  can  be  granted ;  whether  it  has  not  the 
power,  so  to  control  its  process  as  to  prevent  it  from  becom- 
ing an  engine  of  oppression,  as  between  its  own  suitors; 
whether,  in  fine,^  may  not  stay  proceedings  on  a  discharged 
judgment,  as  well  as  quash  them  after  they  shall  have 
worked,  in  many  cases,  irreparable  injury  to  the  defendant.  In 
this  State,  and  indeed  in  most  of  the  States  of  the  Union,  it 
is  the  uniform  practice  to  grant  the  same  relief  on  motion, 
which  was  formerly  obtained  by  the  writ  of  audita  querela. 
Lockhart  v.  McElroy,  4  Ala.  Rep.  672 ;  Baker  v.  Judges  of 
Nester,  4  Johns.  Rep.  191 ;  Smook  v.  Dade,  5  Ran.  Rep.  639 ; 
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Longworth  v.  Screven,  2  Hill  S.  C.  Rep.  298.  This  old  writ 
of  audita  querela  was  provided  by  the  common  law  as  a  prop- 
er remedy,  where  matters  of  discharge  had  arisen  after  judg- 
ment, and  was  in  the  nature  of  an  equitable  remedy.  1  Ba- 
con's Abr.  807  ;  Bla.  Com.,  vol.  8,  p.  405.  It  lay,  not  only 
as  a  remedy  for  relief  for  injuries  already  committed,  but  as 
a  measure  of  preventive  justice,  and  in  many  cases,  the  party 
threatened  with  impending  and  probable  injury  could  obtain 
relief  audita  querela  quia  timet.  Such  was  the  case  of  Turner 
V.  Davies,  2  Saund.  Rep.  149,  160  ;  see  also  Tidd's  Pr.  212, 
213. 

In  our  own  courts,  we  all  know  the  uniform  practice  is,  to 
allow  a  party  who  has  paid  a  judgment  to  enter  satisfaction  of 
it  upon  the  record,  by  motion  to  the  court,  and  on  reasonable 
notice  to  the  opposite  party.  So,  also,  if  two  judgments  are 
rendered  on  the  same  instrument  against  different  individuals, 
and  one  of  them  be  paid,  satisfaction  will  be  entered  upon  the 
other.  Now,  I  am  wholly  unable  to  distinguish  cases  of  this 
kind,  where  the  discharge  has  accrued  by  reason  of  the  pay- 
ment of  the  judgment,  from  cases  of  discharge  by  any  other 
means  which  the  law  allows  as  legal  and  proper.  The  honest 
bankrupt  is  as  much  discharged  from  the  judgments  rendered 
against  him  before  his  bankruptcy,  as  if  he  had  paid  them  ; 
and  if  he  is  dishonesty  and  his  discharge  fraudident,  this  may  be 
shown  by  the  plaintiff  in  the  judgment,  to  avoid  or  bar  the 
entry  of  satisfaction,  as  he  might  show  in  the  case  of  alleged 
payment,  that  it  amounted  to  no  discharge ;  as  that  it  was 
fraudulently  made  in  spurious  currency.  In  each  case,  when 
relief  is  granted,  it  is  predicated  upon  the  idea  that  the  court 
has  the  power  to  administer  preventive  justice,  quia  timet. 
Childs  V.  Franklin,  10  Ala.  Rep.  79,  81. 

By  a  recent  decision  in  New  Jersey,  the  Supreme  Court  of 
that  State  hold,  that  no  execution  can  prci|)erly  issue  upon  a 
judgment  ^nmayacze  discharged  by  the  bankrupt's  certificate, 
and  that  the  proper  practice  requires  the  plaintiff  in  the  judg- 
ment, on  notice  to  the  bankrupt,  to  move  for  execution. 
Francis  v.  Ogden  et  al.  2  Zab.  R.  210.  This  court  has  held 
that  the  execution  may  issue,  so  long  as  the  judgment  remains 
open,  and  that  the  discharge  may  be  interposed  as  a  reason 
why  it  should  be  superseded  and  quashed,  at  which  time  the 
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plaintiff  in  the  judgment  may  make  up  an  issue  as  to  the  va- 
lidity of  the  discharge.  Cogburn  &  Powell  v.  Spence  &  Elli- 
ott, 15  Ala.  Rep.  549 ;  Mabrey,  Giller  &  Walker  v.  Herndon, 
8  Ala.  Rep.  848.  I  do  not  understand  any  case,  however,  to 
have  gone  the  length  of  holding,  that  the  bankrupt  should 
wait  until  an  execution  is  issueil  and  levied,  before  he  may 
move  in  the  court  in  which  the  judgment  was  rendered,  to 
stay  the  execution,  by  enrolling  the  certificate  of  discharge. 
Indeed,  this  court  has  expressly  held  the  reverse  in  Kemp  & 
Buckey  v.  Herndon,  (June  Term,  1848,)  in  which  the  Circuit 
Court  of  Autauga  allowed  the  bankrupt  to  have  entered  up- 
on its  record  a  perpetual  stay  of  execution,  and  this  was  held 
to  be  entirely  regular  by  this  court.  I  think  the  position  I 
assume  is  not  in  conflict  with  any  adjudged  case  of  our  own — 
is  in  advancement  of  justice,  as  well  as  sustained  both  by  rea- 
son and  authority.  See  1  B.  &  P.  426 ;  1  Cow.  Rep.  42,  44, 
165;  1  Caine's  Rep.  249;  4  John.  Rep.  191;  9  Wend.  431; 
6  Hill  (N.  Y.)  Rep.  247 ;  9  John.  Rep.  259. 

With  all  possible  respect  for  the  opinion  of  a  majority  of 
the  court,  I  feel  constrained  by  my  views  of  the  law,  and  the 
powers  of  the  courts  to  mould  their  practice  so  as  to  secure 
its  proper  administration,  to  dissent  from  their  conclusion. 
There  is  nothing  in  the  argimient  of  a  majority  of  the  court, 
that  the  bankrupt  should  not  become  an  actor,  so  as  to  bring 
on  the  contest,  and  force  the  judgment  creditor  to  test  the 
validity  of  his  discharge  before  he  is  ready,  which  would  not 
be  equally  applicable  to  all  cases,  where  matters  arising  sub- 
sequent to  the  judgment  are  set  up  to  avoid  or  satisfy  it. 
Besides,  the  court  has  a  discretion  in  all  such  cases,  to  con- 
tinue the  cause,  and  allow  a  repsonable  time  to  the  party  seek- 
ing to  contest  the  discharge  to  prepare  for  the  contest. 

LIGON,  J. — Concurs  in  the  foregoing  views  of  my  brother 
Chilton. 
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TUCKER  ET  AL.    vs.  HOLLEY  et  al. 

1.  When  several  complainants  join  in  a  bill,  asking  relief  against  a  judgment  at 
law,  against  which  some  of  them  show  no  ground  for  equitable  relief,  the  bill 
is  demurrable. 

2.  A  party  asking  equity  must  offer  to  do  equity. 

Error  the  the  Chancery  Court  of  Pike. 
Tried  before  the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  the  plaintiffs  in  error,  asking  a  per- 
petual injunction  against  a  judgment  at  law.  It  alleges,  that 
the  County  Treasurer  of  Pike  commenced  suit  in  the  County 
Court  against  Tucker,  who  was  County  Clerk,  for  a  breach 
of  official  duty ;  that  Tucker  appeared,  and  pleaded  in  abate- 
ment, and  his  plea  being  sustained,  leave  was  given  to  the 
plaintiff  to  amend ;  that  defendant  again  pleaded  in  abate- 
ment, demurred,  moved  to  quash,  and  excepted  to  the  ruling 
of  the  court ;  that  the  court  overruled  his  motion,  plea,  and 
demurrer,  refused  to  sign  his  bill  of  exceptions,  and  ruled 
him  to  trial ;  that  he  then  offered  to  plead  the  statute  of  limi- 
tations, but  the  court  would  not  allow  him  to  do  so ;  that 
there  were  no  counsel  at  the  court,  except  those  engaged 
against  him;  that  judgment  was  rendered  against  him  and 
his  securities  on  his  official  bond,  for  a  large  amount ;  that  he 
afterwards  applied  to  the  clerk  of  the  court  for  a  writ  of 
error  to  the  Supreme  Court,  and  he  and  his  securities  signed 
their  names  to  a  blank  bond,  which  they  left  with  the  clerk 
to  be  filled  up  in  proper  form ;  that  the  clerk  failed  and  neg- 
lected to  send  up  the  case  to  the  /Supreme  Court,  but  issued 
his  certificate  that  a  writ  of  error  to  the  Circuit  Court  had 
been  applied  for  and  granted ;  that  on  this  certificate,  the 
judgment  of  the  County  Court  was  affirmed  in  the  Circuit 
Court,  against  the  original  defendants  in  the  judgment  and 
their  securities  on  the  writ  of  error  bond,  with  ten  per  cent, 
damages;  and  that  an  execution  had  been  issued  on  this 
judgment,  and  levied  on  Tucker's  property.  The  securities 
on  the  official  bond  of  Tucker,  and  also  his  securities  on  the 
writ  of  error  bond,  are  joined  with  him  as  complainants. 

The  Chancellor  dismissed  the  bill  for  want  of  equity. 
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BuFORD,  for  plaintiff  in  error. 
Jackson,  contra. 

CHILTON,  J. — The  decree  of  the  Chancellor,  dismissing 
this  bill,  is  correct.  There  is  no  equitable  ground  shown  for 
impeaching  the  judgment  of  the  County  Court,  and  although 
the  securities  on  the  writ  of  error  bond  would  be  entitled  to 
relief,  upon  establishing  the  facts  alleged  in  the  bill,  yet  they 
have  united  as  co-complainants  with  Tucker  and  his  securi- 
ties on  his  official  bond,  and  pray  joint  relief  against  the 
judgment  at  law,  as  against  which  the  latter  show  no  equity, 
and  according  to  the  established  doctrine  of  this  court,  the 
bill  was  demurrable  for  this  cause.  See  Wilkins  k  Wilkins 
V.  Judge  &  Dunklin,  14  Ala.  Rep.  135,  and  cases  there  cited ; 
also  Whitaker  v.  Degraffenried,  6  Ala.  Rep.  303.  Tucker 
and  his  securities,  if  the  bill  be  true,  could  be  relieved  against 
the  ten  per  cent,  damages  given  on  the  affirmance  in  the  Cir- 
cuit Court ;  but  to  entitle  them  to  it,  they  must  do  equity, 
pay,  or  tender  the  amount  of  the  judgment  of  the  County 
Court,  interest  and  cost,  which  they  have  neither  done  nor 
offered  to  do. 

Decree  affirmed. 


BAGBY,  Governor,  &c.  vs.  REEVES,  et  al. 

1.  When  an  execution  is  levied  upon  the  lands  of  the  defendant,  and  before  the 
sale  another  execution  issued  on  on  older  judgment  comes  to  the  hands  of  the 
sherifi^  the  plaintiff  in  the  senior  judgment  is  entitled  to  the  proceeds  of  sale. 

Error  to  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  John  D.  Phelan. 

The  Branch  of  the  Bank  of  the  State  of  Alabama  at  Mont- 
gomery, recovered  a  judgment  against  Lucien  Reeves  on  the 
27th  November,  1841,  for  $430  tVoi  ^^  which  execution  re- 
gularly issued.  Four  other  executions  were  subsequently  is- 
sued at  irregular  periods  on  the  same  judgment,  the  last  of 
which  was  issued  on  the  27th  November,  1850. 
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A.  P.  Bagby,  Governor,  &c.,  for  the  use  of  Pike  County, 
obtained  a  judgment  against  Reeves  on  the  18th  September, 
1843,  for  $448  yVo-  Execution  was  regularly  issued  on  this 
judgment,  an  alias  and  a  pluries,  the  latter  of  which,  issued 
on  the  7th  November,  1850,  was  levied  on  the  lands  of  the 
defendant.  The  land  was  sold  by  the  sheriff,  who  at  the 
time  of  the  sale  also  had  in  his  hands  the  execution  in  favor 
of  the  Branch  Bank  at  Montgomery.  Both  parties  claimed 
the  money,  and  the  sheriff  brought  it  into  court,  and  asked 
directions  for  its  appropriation. 

The  court  directed  him  to  pay  it  to  the  execution  in  favor 
of  the  Branch  Bank,  and  this  is  now  assigned  for  error. 

Martin  &  Baldwin,  for  plaintiff  in  error. 

LIGON,  J. — There  can  be  no  doubt  that  the  money  aris- 
ing from  the  sale  of  the  laiids  levied  on  by  the  sheriff,  was 
rightly  appropriated  by  the  judgment  and  direction  of  the 
court  below.  The  judgment  of  the  Branch  Bank  was  nearly 
two  years  prior  in  point  of  time  to  that  in  favor  of  the  plain- 
tiff in  error.  It  created  the  first  lien,  and  was  consequently 
entitled  to  priority  of  satisfaction.  Campbell  v.  Spence,  4  Ala. 
543 ;  Quinn  v.  Wiswall,  7  ib.  645. 

Let  the  judgment  be  afl&rmed. 


WRIGHT  vs.   LINDSAY. 


1.  When  "not  guilty,"  and  "justification"  are  pleaded  to  an  action  of  slander, 
the  latter  plea  does  not  amount  to  an  admission  of  record  of  the  speaking  of 
the  words  chained.  The  statute  (Clay's  Digest,  332,  §  109)  confers  upon  the 
defendant  the  right  to  plead  as  many  matters  as  he  may  think  necessary  to 
his  defence. 

2 .  lu  an  action  of  slander  for  words  spoken,  charging  the  plaintiff  with  stealing, 
if  the  words  are  proved  to  have  been  spoken  in  relation  to  a  transaction  which 
would  not  amount  to  a  charge  of  larcery,  such  proof  will  protect  the  defend- 
ant from  all  legal  consequences,  except  those  resulting  from  special  damages. 

3.  A  bailee  could  not  be  guilty  of  larceny  at  common  law,  by  a  fraudulent  con- 
vereion  of  the  deposit. 

Ereor  to  the  Circuit  Court  of  Jackson. 


JANUARY  TERM,  1852. m 

Wrigbt  V.  Lindsay. 

Tried  before  the  Hon.  Thomas.  A.  Walker, 

Robinson,  for  plaintiff  in  error. 

The  facts  set  out  in  this  record,  do  not  show  a  partnership 
between  plaintiff  and  defendant ;  but  an  employment  of  plain- 
tiff, for  which  he  was  to  receive  of  defendant  a  portion  of  the 
product  of  his  labor.     Moore  v.  Smith,  January  Term,  1852. 

If  this  be  so,  it  is  clear  that  the  court  mistook  the  law,  in 
holding  that  the  charge  amounted  only  to  a  breach  of  trust. 

By  the  31st  section  of  Penal  Code,  Clay's  Digest,  421,  a 
fraudulent  conversion  of  the  whisky  by  plaintiff  would  make 
a  larceny. 

The  words  spoken  then  amounted  to  a  charge  of  larceny  ; 
and  the  fact  that  the  court  referred  these  words  to  plaintiff's 
failure  to  account  for  all  the  money,  cannot  relieve  them  from 
their  actionable  character.  Tlie  Circuit  Court  should  have 
left  it  to  the  jury  to  say  whether  or  not  plaintiff  had  been 
guilty  of  a  fraudulent  conversion.  But  by  its  charge,  it  with- 
drew this  question  entirely  from  their  consideration. 

C.  C.  Clay,  Jr.,  for  defendant  in  error. 

I.  The  plaintiff  was  not  entitled  to  the  charge  as^ed. 

1.  It  was  in  conflict  with  that  already  given  and  not  ex- 
cepted to,  and  would  have  taken  from  the  defendant  the  ben- 
efit of  the  former  charge. 

2.  It  would  have  nullified  the  plea  of  "not  guilty,"  and 
would  have  shifted  the  entire  onus  of  proof  on  the  defendant, 
requiring  of  him  to  prove  plaintiff  had  committed  a  larceny, 
notwithstanding  his  failure  to  show  that  defendant  had  utter- 
ed the  words  charged.  This  would  have  been  in  violation  of 
the  rules  of  pleading  and  evidence.  Gould's  Pleadings,  432- 
3;  Pope  V.  Welsh's  Adm'r,  18  Ala.  Rep.  631 ;  Doss  v.  Jones, 
6  How'd  (Miss.)  159 ;  2  New  Hamp.  Rep.  89. 

3.  It  was  abstract  and  wholly  unsustained  by  the  evidence. 
II.  The  charge  given  was  correct. 

1.  The  defendant  had  a  right  to  show  that  the  words,  al- 
though prima  facie  importing  felony,  were  not  used  in  an  ac- 
tionable sense,  and  were  not  so  understood  by  the  hearers. 
Williams  v.  Cawley,  18  Ala.  206;  8  Ala.  510;  5  N.  Hamp. 
203 ;  1  Campb.  48 ;  3  Brevard,  38 ;  9  New  Hamp.  156 ;  16 
Vern.  245 ;  7  Monroe,  314 ;  2  Wheat.  Selwyn,  1270. 
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2.  A  partner  cannot  commit  larceny  of  the  goods  of  the  firm. 
To  sell  and  not  account,  is  a  mere  breach  of  trust.  The  charge 
as  made  by  defendant  did  not  impute  to  plaintiff  a  crime,  ei- 
ther at  common  law  or  under  any  statute.  2  Wheat.  Selwyn, 
1269  and  note. 

3.  If,  however,  the  evidence  does  not  show  that  plaintiff 
was  a  partner  of  defendant's,  and  the  court  should  hold  the 
former  the  mere  agent  or  clerk  of  the  latter,  still  the  words 
were  not  actionable,  as  they  did  not  import  a  crime  at  com- 
mon law,  or  under  the  statute  relied  on.  Clay's  Dig.  421,  §  31. 
The  time  when  the  plaintiff  was  the  partner  or  agent  of  de- 
fendant, and  when  the  whisky  was  taken  and  unaccounted 
for  by  plaintiff,  was  in  1840,  or  early  in  1841,  as  the  proof 
shows.  The  Penal  Code  did  not  become  the  law  of  the  State 
till  2d  November,  1841,  when  the  Governor's  proclamation 
issued.  See  Pamph.  Acts,  1840-1,  p.  132,  §  31,  and  p.  192, 
§  28 ;  last  section  of  Penal  Code  and  Gov.'s  proclamation ; 
Pamph.  Acts  of  1841-2,  p.  182.  Hence,  whether  plaintiff 
was  partner,  agent  or  clerk  of  defendant,  his  (plaintiff's)  act 
was  a  more  breach  of  trust  and  no  crime.  2  Wheat.  Selwyn, 
1270 ;    Eussell  on  Crimes. 

III.  But,  though  the  charge  was  erroneous,  and  defendant's 
words  were  actionable,  yet  the  court  should  not  reverse,  as 
the  proof  shows  plaintiff  was  not  entitled  to  a  verdict;  his 
admission  of  the  truth  of  the  charge  being  proven. 

GOLDTHWAITE,  J.— This  was  an  action  brought  by  the 
plaintiff  in  error,  against  the  defendant  in  error,  for  slander, 
in  charging  him  with  stealing  whisky ;  to  which,  not  guilty, 
and  justification  were  pleaded.  On  the  trial,  the  speaking  of 
the  words  was  proved,  and  the  defendant  then  introduced 
testimony  conducing  to  prove  that  in  the  latter  part  of  the 
year  1840,  or  the  early  part  of  1841,  before  the  speaking  of 
the  words,  "the  plaintiff  was  a  partner  of  the  defendant,  em- 
ployed in  distilling  whisky,"  and  that  for  his  services,  he  was 
to  receive  the  one- sixth  or  one-seventh  gallon  of  all  that  was 
made,  and  was  authorized  to  sell  to  such  persons  as  wished 
to  purchase;  that  on  several  occasions  he  had  disposed  of 
whisky,  and  failed  to  account  for  the  same.  The  evidence 
also  tended  to  prove  that  the  charge  was  made  with  reference 
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to  the  whisky  which  the  plaintiff  had  disposed  of,  and  in  re- 
lation to  his  failure  to  account  for  the  same  while  connected 
with  the  defendant. 

The  court,  on  the  part  of  the  plaintiff,  was  requested  to  in- 
struct the  jury  that  the  defendant,  by  his  plea  of  justification, 
admitted  the  speaking  of  the  words  as  charged,  and  that  in 
order  to  sustain  the  plea,  it  was  necessary  to  prove  that  the 
plaintiff  had  committed  a  larceny.  These  instructions  were 
refused,  and  the  court  charged,  that  the  defendant  was  only 
boimd  to  show  a  legal  justification,  which  might  be  done  by 
proving  that  the  words  were  spoken  with  reference  to  the  ta- 
king of  the  whisky  during  the  existence  of  the  partnership, 
which  would  make  it  a  breach  of  trust,  and  not  a  larceny ; 
and  that  in  that  view  of  the  case,  the  words  would  lose  their 
actionable  character,  and  the  plaintiff  would  not  be  entitled 
to  recover,  without  proof  of  special  damage. 

The  refusal  to  give  the  instructions  requested,  and  the. 
charge  us  given,  are  assigned  for  error  in  this  court.  : 

We  are  of  opinion,  that  there  was  no  error  in  refusing  tos 
give  the  instructions  requested.  If  the  plea  of  justification, 
had  been  pleaded  by  itself,  it  was  certainly  true,  that  it  would 
in  that  case  have  operated  as  an  admission  of  record  of  the 
speaking  of  the  words  charged ;  but  when,  as  in  this  case,  it 
was  pleaded  with  the  plea  of  not  guilty,  to  hold  that  it  amounts 
to  such  an  admission,  would  be,  in  effect,  to  abrogate  the  stat- 
ute which  confers  on  the  defendant  the  right,  in  civil  actions, 
of  pleading  as  many  matters  as  he  thinks  necessary  to  his 
defence.  Clay's  Dig.  332,  §  109.  The  decisions  of  other 
States  upon  similar  statutes,  and  in  England  on  the  statute  of 
Anne,  which  extends  to  defendants,  by  leave  of  the  court, 
the  same  privileges  which  are  conferred  by  our  own  statute 
as  a  matter  of  right,  are  conclusive,  as  to  this  point.  2  New 
Hamp.  89 ;  6  S.  &  R.  411 ;  5  Taun.  228 ;  18  Ala.  Rep.  631. 

Can  the  exception  to  the  charge  be  sustained  ?  W.e  think 
not.  We  understand  the  charge  as  given,  upon  a  fair  con- 
struction, to  amount  to  no  more  than  the  assertion  of  the  pro- 
position, that  if  the  words  were  proved  to  have  been  spoken 
in  relation  to  a  transaction  which  could  not  amount  to  the 
charge  of  larceny,  that  such  proof  would  protect  the  de.'end- 
ant  from  all  legal  consequences,  except  those  resulting  from 
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special  damages;  and  this  we  understand  to  be  the  law,  as 
decided  by  this  court  in  Williams  v.  Cawley,  18  Ala.  Rep. 
206.  The  charge  may  not  have  been  correct  in  relation  to 
the  plea  of  justification,  but  if  it  was  properly  applicable  to 
the  plea  of  not  guilty,  it  could  not  be  regarded  as  error ;  as 
that  plea,  if  sustained,  would  be  a  full  answer  to  the  declara- 
tion. 

It  is  insisted,  however,  that,  although  in  the  bill  of  excep- 
tions the  plaintiff"  is  referred  to  as  the  partner  of  the  defend- 
ant, and  the  term  partnership  is  used  to  designate  the  connec- 
tion which  existed  between  them ;  that  the  evidence  as  stated 
upon  the  record,  shows  that  such  was  not  the  relation  between 
them  at  the  time  of  the  transaction  to  which  the  charge  made 
by  the  defendant  referred ;  that  iustead  of  being  the  partner, 
the  plaintiff"  was  but  the  agent  or  bailee  of  the  defendant, 
and  that  under  the  statute  of  this  State,  (Clay's  Digest,  321, 
§  31)  the  fraudulent  conversion  of  goods,  by  one  occupying 
that  position,  might  be  larceny,  and  that  in  this  point  of  view 
the  court  erred  in  directing  the  jury  that  the  transaction  could 
not  amount  to  a  larceny.  We  regard  it  as  unnecessary  to  de- 
termine whether  the  fact  of  the  copartnership  is  negatived  by 
the  bill  of  exceptions.  If  the  plaintiff  was  not  the  partner 
of  the  defendant,  it  is  conceded  that  he  was  the  bailee,  and 
by  the  common  law,  the  bailee  could  not  be  guilty  of  larceny 
by  the  fraudulent  conversion  of  the  deposit.  The  statute  re- 
lied on  by  the  plaintiff  in  error  had  no  operative  existence 
until  the  2d  November,  1841,  (Acts  1840,  192 ;  Acts  1841, 
182)  while  the  transaction  to  which  the  charge  referred,  is 
shown  upon  the  record  to  have  occurred  in  the  latter  part  of 
1840,  or  the  early  part  of  1841. 

The  judgment  is  affirmed. 
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BRANCH  BANK  AT  MONTGOMERY  vs.  PARRISH. 

1.  When  a  person  procures  a  note  Ut  be  executed  by  others,  whom  he  knows  to 
be  insolvent,  for  the  purpose  of  getting  it  discounted  at  the  Bank,  and  to  be 
recommended  to  the  Bank  as  a  good  note,  by  another  person  from  the  same 
county  with  the  makers,  who  was  in  the  liabit  of  recommending  notes  to  tlie 
Bank  for  discount,  telling  him  that  he  intended  to  pay  the  note  himself,  and 
the  note  is  discounted  by  the  Bank,  and  the  money  paid  to  htm,  he  is  liable  to 
the  Bank  in  an  action  for  money  bad  and  received,  and  an  express  promise  to 
pay  is  unnecessary. 

Error  to  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  George  Goldthwaite. 

This  was  an  action  of  assumpsit,  by  the  Branch  Bank 
against  Parrish.  There  was  a  special  count,  and  the  common 
counts  for  money  lent,  and  money  had  and  received. 

There  was  evidence  tending  to  show,  that  the  defendant 
had  procured  three  other  persons,  who  were  proved  to  be 
wholly  insolvent  at  the  time,  and  who  were  known  to  be  so 
by  the  defendant,  to  make  a  note  payable  to  the  Branch 
Bank :  that  defendant  took  it  to  Montgomery,  to  get  it  dis- 
counted, and  procured  one  Reeves,  who  was  then  a  member 
of  the  legislature  from  the  county  of  Pike,  and  in  the  habit  of 
recommending  notes  to  be  offered  to  the  Bank  for  discount,  to 
recommend  it  as  good,  and  defendant  afterwards  offered  it  to 
the  Bank  for  discount.  The  note  was  discounted  for  five  hun- 
dred dollars,  and  the  money  was  paid  to  the  defendant.  De- 
fendant told  Reeves,  at  the  time  he  requested  him  to  recom- 
mend the  note,  and  after  he  received  the  money,  that  he  in- 
tended to  pay  the  note. 

The  court  charged  the  jury,  that  if  the  defendant  procured 
the  makers  to  make  the  note,  aud  that  it  was  discounted  by 
plaintiff,  on  the  recommendation  of  Reeves,  procured  by  the 
defendant,  he  would  not  be  liable  in  this  form  of  action,  un- 
less he  promised  the  plaintiff  to  pay  the  money. 

Also,  that  if  the  jury  believed  the  defendant  did  not  prom- 
ise the  plaintifife,  a  recovery  could  not  be  had  against  him, 
although  they  might  believe  that  he  did  make  such  promise 
to  Reeves,  at  the  time  he  obtained  his  recommendation,  and 
after  he  obtained  the  money. 
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To  these  charges  defendant  excepted,  and  now  assigns 
them  for  error. 

Wiley,  for  plaintiff  in  error. 

BuFORD,  contra. 

PHELAN,  J.— The  defendant,  if  the  facts  stated  in  the 
bill  of  exceptions  were  true,  was  liable  to  the  plaintiff  in 
error,  for  "  money  had  and  received,"  upon  an  implied  as- 
sumpsit, without  any  express  promise  whatever.  If  he,  know- 
ing that  the  makers  of  the  note  were  utterly  insolvent  at  the 
time,  procured  this  note  to  be  made  by  them,  for  the  purpose 
of  having  the  same  discounted  by  the  Bank  as  a  good  note, 
and  for  the  same  purpose  procured  it  to  be  recommended  by 
the  member  from  the  county,  who  was  in  the  habit  of  recom- 
mending notes  to  the  Bank  for  discount,  and  the  note  was 
discounted  by  the  Bank  under  the  influence  of  this  fraud  and 
deception,  thus  practiced  upon  it  by  defendant,  and  defendant 
received  the  money  as  the  fruit  of  this  fraud,  he  would  be 
liable  to  an  action  for  money  had  and  received,  at  any  mo- 
ment when  the  fraud  was  discovered. 

The  action  for  money  had  and  received  is  said  to  be  a  lib- 
eral and  equitable  action,  and  lies  wherever,  by  the  principles 
of  natural  justice  and  equity,  the  defendant  ought  to  refund 
to  the  plaintiff  his  money,  and  there  is  no  rule  of  policy  or 
strict  law  to  prevent  him  from  so  doing.  10  S.  &  E.  219,  Ir- 
vine V.  Harlon;  Hitchcock  v.  Lukens  &  Son,  8  For.  337; 
Stephens  v.  Badcock,  3  B.  &  A.  354. 

When  one  person  discounts  for  another,  a  forged  navy 
bill,  who  passed  it  without  knowing  it  to  be  forged,  the 
money  paid  may  be  recovered  back  in  this  action.  Jones  v. 
Eyde,  1  Serg.  &  Low.  167;  see,  also,  5  Conn.  71,  Eagle 
Bank  v.  Smith ;  6  John.  110,  Wilson  v.  Force ;  Fope  & 
Hickman  v.  Nance  &  Co.  1  Stewart,  354. 

In  Mason  v.  Waite,  17  Mass.  354,  bank  notes  were  en- 
trusted to  the  care  of  a  person  who  lost  them  at  play.  The 
action  was  for  money  had  and  received,  and  plaintiff  recov- 
ered. The  court  say,  in  that  case,  there  is  no  necessity  of  any 
privity  of  contract,  to  authorize  this  action.  It  is  true,  there 
need  not  be  any  agreement  between  the  parties,  to  enable 
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the  plaintiff  to  maintain  this  action,  as  many  of  the  foregoing 
cases  show,  but  then  there  must  be  a  privity  between  the 
parties  in  the  transaction  out  of  which  the  action  springs.  It 
may  arise  from  a  tort,  but  a  party  may  generally  waive  the 
tort,  and  sue  as  upon  a  contract ;  an  implied  assumpsit.  Young 
V.  Marshall,  8  Bingham,  53;  1  Stephens'  Nisi  Prius,  346. 

The  doctrine  as  to  the  necessity  of  privity  between  the 
parties  when  this  action  is  used,  is  well  discussed  in  a  late 
case  in  Georgia,  Whitehead  v.  Peck,  1  Kelly,  140,  in  which 
the  court  held,  that  where  a  surety  had  paid  usurious  interest 
to  the  creditor,  and  the  principal  had  repaid  it  to  his  surety, 
that  the  principal  could  not  sustain  an  action  for  money  had 
and  received  against  the  creditor,  for  the  usurious  interest  so 
paid  to  him. 

In  the  case  at  bar,  the  defendant  offered  a  note  on  persons 
wholly  insolveut,  and  whom  he  knew  to  be  so,  to  the  Bank, 
for  discount,  which  note  he  had  procured  to  be  made  for  this 
purpose,  and  which,  to  further  his  dishonest  purpose,  he  pro- 
cured Reeves  to  recommend  as  good,  and  obtained  the  money 
upon  it.  Under  such  a  state  of  facts,  the  ownership  of  the 
money  was  not  changed.  It  remained  the  property  of  the 
Bank  during  all  the  time,  and  an  action  for  money  had  and 
received  would  well  lie  at  any  time.  An  action  on  the  case 
would  lie,  or  the  Bank  might  waive  the  tort,  and  sue  as  upon 
an  implied  assumpsit  for  money  had  and  received. 

The  charges  of  the  court  proceed  upon  the  idea,  that  the 
Bank  could  not  recover,  unless  the  defendant  had  made  an 
express  promise  to  the  plaintiff.  This  was  not  necessary,  as 
has  been  shown. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 


JOHNSON  AND  WIFE  vs.  COLLINS. 

1.  When  several  are  bound  by  an  executory  contract  to  make  titles  to  a  vendee, 
all  must  join  in  the  conveyance  in  order  to  a  complete  performance  of  the  con- 
tract 

2.  Bnt  -when  two  or  more  are  bound   for  the  performance  of  one  duty,  and  the 
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obligee  accepts  from  one  of  them  something  in  satisfaction  of  the  duty,  and 
in  lieu  of  a  strict  performance,  this  shall  discharge  all ;  for  the  obligation,  be- 
ing satisfied  and  discharged  as  to  one,  is  necessarily  satisfied  and  discharged  as 
to  all 

3.  When  a  bond  for  titles  is  executed  by  two,  and  the  obligee  afterwards  accepts 
from  one  of  them  a  deed  executed  by  himself  and  a  third  person,  it  is  a  ques- 
tion for  the  jury  to  determine  whether  the  deed  was  accepted  in  satisfaction  of 
the  bond. 

4.  When  an  obligation  is  not  completely  perfonned,  and  the  obligors  insist  upon 
satisfaction  in  lieu  of  performance,  the  burden  of  proof  is  upon  them  to  show 
that  the  thing  done  or  given  in  lieu  of  performance  was  accepted  by  the  obligee, 
and  intended  as  a  tati  if  action. 

6.  When  two  execute  a  bond  for  titles,  and  the  obligee  aftei-wards  accepts  a  deed 
executed  by  one  of  them  and  a  third  person,  and  subsequently  releases  the 
obligor  who  executed  the  deed  from  all  the  covenants  therein  contained,  the 
release  does  not  affect  the  liability  of  the  obligors  on  their  bond. 

6.  In  debt  on  bond  executed  by  two,  defendant  pleaded  satisfaction,  and  proved 
that  a  deed  executed  by  one  of  the  obligors  and  a  third  pei-son  had  been  deliv- 
ered to,  and  accepted  by  the  obligee.  The  court  charged  the  juiy,  that  if  they 
believed  that  the  deed  was  accepted  by  the  obligee,  in  full  discharge  and  satis- 
faction of  the  bond,  then  tlie  bond  was  extinguished  ;  that  whether  it  was  so 
accepted  or  not,  must  be  determined  by  the  testimony  of  the  case  relating  to 
that  matter ;  and  that  if  the  bond  was  not  surrendered  or  cancelled  at  the  time 
the  deed  was  delivered,  and  there  was  no  agreement  or  underetanding  between 
the  parties  that  it  was  to  be  surrendered  or  cancelled,  then  the  presumption 
was  tliat  the  deed  was  not  taken  in  full  discharge  and  satisfaction.     Held, 

1.  That  the  charge  was  not  erroneous. 

2.  That  a  charge  was  properly  refused,  which  withdrew  from  the  juiy  the 
intention  of  the  parties  in  making  and  accepting  the  deed  relied  on  as  a  sat- 
isfaction of  the  bond. 

Error  to  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  John  D.  Phelan. 

This  was  an  action  of  debt,  brought  by  John  Collins  against 
Johnson  and  wife,  on  a  bond  executed  by  James  Martin  and 
Sarah  Martin,  now  the  wife  of  the  defendant  Johnson,  where- 
by they  bound  themselves  to  John  Collins  in  the  penal  sum 
of  thirty-two  hundred  dollars,  with  a  condition,  to  be  void  if 
the  obligors,  within  a  reasonable  time,  should  make  or  cause 
to  be  made  unto  the  obligee  a  good  and  lawful  title,  free  from 
all  incumbrances,  to  a  certain  tract  of  land  described  in  the 
condition  of  said  bond.  On  the  trial  it  appeared  that  James 
Martin  was  the  administrator  of  Peter  Martin,  deceased,  and 
supposing  that  the  land  belonged  to  his  intestate,  applied  to 
the  Orphans'  Court  and  obtained  an  order  of  sale,  under  which 
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the  land  was  sold,  and  he,  the  said  Jaraes  Martin,  became  the 
purchaser  at  such  sale.  After  the  sale,  and  in  the  year  1839, 
James  Martin  and  his  wife  Esther  executed  a  deed  to  Collins, 
with  full  covenants,  by  which  he  conveyed  the  land  described 
in  the  bond.  It  further  appeared,  that  Collins  paid  eight 
hundred  dollars  at  the  time  the  bond  was  executed,  and  re 
ceived  the  possession  of  the  land,  and  upon  the  execution  of 
the  deed  by  James  Martin,  he  paid  the  further  sum  of  eight 
hundred  dollars,  which  constituted  the  amount  agreed  to  be 
given  for  the  land ;  but  Collins  did  not  give  up  the  bond 
when  the  deed  was  executed,  nor  does  it  appear  that  anything 
was  said  in  reference  to  it.  After  this  it  was  discovered  that 
Peter  Murtin,  the  intestate,  had  no  title  to  the  land,  but  that 
it  belonged  jointly  to  his  widow,  Sarah  Martin,  who  executed 
the  bond,  and  to  her  infant  children  ;  and  suit  being  brought 
at  law  to  recover  the  possession  from  Collins,  he  filed  his  bill 
in  equity  to  enjoin  it,  but  obtained  a  decree  only  for  the  un- 
divided part  or  interest  of  Sarah  Martin,  and  consequently 
her  children  recovered  of  him  their  interest.  It  also  was 
shown  that  Collins  had  released  James  Martin  from  all  the 
covenants  in  the  deed,  but  the  release  made  no  reference  to 
his  liability  on  the  bond.  There  was  evidence  introduced, 
taken  by  deposition,  which  tended  to  prove  that  Collins  con- 
sidered the  deed  executed  by  James  Martin  as  a  satisfaction 
of  the  bond,  but  there  was  no  instrument  in  writing  executed 
by  him,  which  showed  that  he  did  receive  said  deed,  either  as 
a  full  performance  of  the  bond,  or  as  a  satisfaction  thereof.  The 
court  instructed  the  jury,  first,  that  if  they  found  from  the  tes- 
timony that  the  deed  from  James  Martin  to  the  plaintifi"  Col- 
lins was  taken  and  accepted  by  him,  in  full  discharge  and  sat- 
isfaction of  the  bond  for  titles,  then  said  bond  is  extinguished 
and  dead  in  law,  and  this  suit  cannot  be  sustained;  and  that 
whether  it  was  so  accepted  or  not,  was  to  be  determined  by 
the  testimony  of  the  case  relating  to  that  matter ;  that  if  the 
bond  was  not  surrendered  or  cancelled  at  the  time  the  deed 
was  made,  and  there  was  no  agreement  or  understanding  be- 
tween the  parties  that  it  was  to  be  surrendered  or  cancelled, 
then  the  presumption  is  that  the  deed  was  not  taken  in  full 
discharge  and  satisfaction  of  the  bond.  Secondly,  that  the 
acceptance  of  a  deed  from  one,  when  the  bond  is  made  by  two, 
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does  not  raise  the  presumption  that  such  deed  was  taken  in 
full  discharge  and  satisfaction  of  the  bond  as  to  both  the 
obligors.  The  court  refused  to  charge,  as  requested  by  the 
defendants,  that  if  the  jury  believed  the  whole  evidence,  they 
must  iind  for  the  defendants. 

Brooks  &  Byrd,  for  plaintiffs  in  error : 

1.  The  acceptance  of  the  deed  of  Martin  by  Collins,  was  a 
discharge  and  satisfaction  of  the  title  bond.  10  Johns.  306  ; 
1  Watts  &  Serg.  83 ;  ib.  442. 

"Where  a  deed  is  accepted  unconditionally,  as  in  this  case, 
the  law  presumes  it  to  be  in  satisfaction  of  the  bond.  10 
Johns.  R.  Supra.  306. 

But  the  evidence  clearly  shows  that  the  acceptance  of  the 
deed  was  in  satisfaction.  In  the  first  place,  it  was  well  known 
to  Collins  that  the  obligors  had  no  title  to  the  land ;  then  the 
mode  of  procuring  title  was  fairly  understood  and  agreed 
upon.  In  pursuance  of  the  agreement,  Martin  procured  from 
the  Orphan's  Court  an  order  for  the  sale  of  the  laud,  had  it 
sold,  and  became  the  purchaser.  This,  as  Collins  swears,  was 
done  ^^for  the  purpose  of  carrying  out  in  good  faith  the  said  con- 
tract." Martin  then  makes  a  deed  to  Collins.  This  was  the 
very  title  contemplated  by  the  parties,  and  was  considered  a  good 
title,  for  Collins  swears  that  he  was  to  pay  the  remaining  half 
of  the  purchase  money  "  when  the  titles  and  conveyance  to  him 
were  completedJ'^  When  the  deed  was  tendered,  he  accepted  it 
without  any  condition  or  qualification,  and  paid  the  balance 
of  the  purchase  money  without  objection,  and  this  was  more 
than  three  years  after  the  making  of  the  contract.  Why  was 
the  deed  accepted  and  the  money  paid  ?  Because  the  title 
was  supposed  by  all  parties  to  be  good  and  sufiicient.  The 
deed  being  accepted  with  that  understanding,  of  course  all 
parties  considered  the  stipulations  of  the  bond  fulfilled,  and 
the  bond  satisfied. 

And  again :  when  Collins  desired  to  make  Martin  a  com- 
petent witness  in  his  land  suit,  to  support  his  title  to  the  land, 
he  released  Martin,  not  from  the  covenants  in  the  bond,  but 
from  the  covenants  of  the  deed,  and  observed  to  Martin  that 
"Ac  was  then  released  from  any  responsibility  about  the  landf^ 
thus  clearly  showing  that  he  did  not  consider  Martin  respon- 
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sible  upon  the  bond.  Martin  also  says  that  he  considered 
himself  discharged  from  all  obligation  which  he  had  come 
under  in  regard  to  the  latid. 

The  retaining  of  the  bond  by  Collins  does  not  conflict  with 
this  view  of  the  case,  for  he  had  a  right,  and  it  was  his  duty 
to  himself  to  retain  it  as  a  part  of  his  chain  of  title.  Besides, 
it  was  not  demanded. 

2.  The  fact  of  there  being  two  obligors  can  make  no  differ- 
ence. The  bond  stipulated  for  the  performance  of  but  mie 
duty,  that  was,  the  making  of  a  good  title,  or  of  what  was 
considered  a  good  title  to  the  premises,  and  a  performance  by 
either  was  a  discharge  of  both.  Cheetham  et  al.  v.  Ward,  1 
Bos.  &  Pull.  630.  And  the  obligee  has  it  not  in  his  power  to 
discharge  one  obligor  without  discharging  both.  A  release  to 
one  operates  as  a  release  to  all.  7  Bacon  Abr.  255 ;  Cheet- 
ham et  al.  V.  Ward,  1  Bos.  &  Pull.  630. 

3.  In  this  case  Martin  cannot  be  sued  upon  his  bond,  be- 
cause he  has  made  a  deed,  and  he  cannot  be  sued  upon  his 
deed,  because  he  was  released  therefrom.  To  hold  Mrs.  John- 
son liable,  would  present  the  anomaly  of  the  surety  being 
held  responsible  upon  the  bond,  while  the  principal  obligor 
was  discharged  therefrom  by  a  voluntary  arrangement  be- 
tween him  and  the  obligee,  without  her  privity  or  consent. 

4.  If  the  deed  was  made  in  good  faith,  and  it  was  supposed 
by  all  the  parties  that  at  the  time  of  its  acceptance  it  convey- 
ed a  good  title,  then  the  bond  was  discharged.  Such  would 
necessarily  be  the  understanding  of  the  parties.  It  is  not  to 
be  supposed  that  the  bond  was  to  be  held  up,  in  order  that 
the  validity  of  the  title  conveyed  by  the  deed  might  be  tested 
at  some  future  day.  It  was  at  the  time  it  was  offered  for  ac- 
ceptance that  the  sufficiency  of  the  deed  was  to  be  determined 
If  Collins  had  then  deemed  it  insufficient,  he  would  have  re- 
jected it.  If  he  believed  it  sufficient,  he  would  have  accepted 
it,  as  a  fulfilment  of  the  stipulations  of  the  bond,  and  paid  the 
balance  of  the  purchase  money,  as  he  did. 

5.  The  charge  was  erroneous.  If  correct  abstractly,  it  was 
calculated  to,  and  did  mislead  the  jury. 

6.  Upon  the  whole  evidence,  the  plaintiff  was  not  entitled 
to  recovef,  and'  the  charge  asked  for  should  have  been  given. 

A.  R.  Manning,  amtra  : 


440 ALABAMA.  

*  JobnsoD  and  Wife  v.  Collins, 

1.  It  is  true,  that  when  one  who  has  contracted  to  convey 
land  to  another,  executes  to  him  a  deed  of  conveyance  of  the 
land,  and  the  latter  accepts  it,  ^n'ma/acie,  and  only  ^nma 
facie,  the  contract  is  discharged.  10  J.  R.  297 ;  4  Watts  Rep. 
405 ;  9  Watts  Rep.  12. 

.  Why  ?  Because  the  law  does  not  suppose  that  either  the 
grantor  or  the  grantee  would  desire  (there  being  no  reason 
why  they  should,)  two  or  more  separate  assurances  of  title  to 
the  same  parcel  of  land,  to  be  in  force  between  them,  when  only 
one  is  necessary  or  usual.  But  when  two  persons  (as  in  this 
case,)  or  more,  are  under  covenant  to  make  or  cause  to  be 
made  a  good  title,  and  only  one  of  them  makes  the  deed,  and 
that  with  warranty,  the  interest  of  both  him  who  makes  and 
of  him  who  receives  the  deed,  requires,  and  they  therefore 
must  be  presumed  to  intend,  that  the  covenant  shall  not  be 
discharged.  For  then,  if  the  title  conveyed  by  the  deed  be 
not  good,  the  grantor  can  make  his  co-obligor  contribute  with 
him  toward  the  indemnification  of  the  grantee ;  and  the 
grantee  will  have  recourse  against  two  or  more,  instead  of 
only  one.  The  deed  ought,  therefore,  to  be  considered  as 
only  one  act  toward  the  performance  of  the  contract ;  toward 
causing  to  be  made  a  good  and  lawful  title,  free  from  incum- 
brances. 

If  such  were  not  the  presumption  of  law  in  a  simple  case, 
(such  as  that  supposed,)  certainly  it  would  be  in  a  case  like 
this,  in  which  the  known  facts  show,  that  according  to  law, 
(which  all  are  presumed  to  be  acquainted  with,)  the  title  to  a 
part  of  the  land,  when  the  deed  was  made,  was  in  the  very 
co-obligor  who  did  not  join  in  making  the  deed,  and  when 
the  obligee  (Collins)  kept  and  retained  the  title  bond ;  that  in 
some  cases  of  even  one  obligor  only,  his  bond  is  not  dis- 
charged by  his  subsequent  conveyance,  of  the  same  land  to 
which  the  bond  related,  to  the  obligee,  see  2  Penn.  (Penrose) 
Rep.  528 ;  9  Watts  Rep.  12.  A  covenant  by  three  to  con- 
vey land  with  warranty,  is  not  performed  by  a  warranty  deed 
from  one  who  has  the  title  and  release  from  the  other  two.  1 
Mass.  Rep.  191. 

Again :  By  this  title  bond,  James  Martin  and  the  defen- 
dant Sarah,  stipulated  that  they  would  make  or  cause  to  be 
made  a  good  and  lawful  title,  free  from  all  incumbrances ;  and 
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not,  that  James  Martin  should  cause  the  land  to  be  auctioned 
oflf  under  a  decree  of  an  orphans'  court,  bid  it  in  himself,  and 
then  make  a  deed  thereof  to  Collins.  These  acts,  therefore, 
are  not  a  performance  in  law  of  the  stipulation  ;  and  if  they 
were  accepted  (as  all  the  pleas  of  the  defendants  below  in  re- 
lation to  the  deed  alleged)  by  Collins,  as  a  satisfaction,  or  ful- 
fillment thereof,  the  defendants  below  had  to  prove  this  to 
the  jury.  "The  distinction  between  performance  and  satis- 
faction is,  that  the  former  is  the  performance  in  specie  of  the 
agreement ;  the  latter  is,  where  the  contracting  party  has 
done  something  in  lieu  of  the  thing  contracted  for.  *  *  * 
The  distinction  is  of  great  importance,  because  the  oniis  pro- 
bandi,  as  to  the  intention,  lies  on  different  parties  in  the  two 
cases."    Batten  on  Specific  Perf.  280-1 ;  67  Law  Lib.  160. 

To  prove  to  the  jury  that  Collins  accepted  the  acts  and 
deeds  of  James  Martin  as  a  satisfaction,  the  defendants  below 
read  his  bill  in  chancery  against  them  and  others,  in  which, 
although  he  relates  what  James  Martin  represented  to  him, 
and  promised  to  do,  and  did  do  in  good  faith  towards  the 
performance  of  the  contract,  he  does  not  say  that  he  (Collins) 
accepted  said  Martin's  acts  and  deeds  as  a  satisfaction  of  the 
title  bond ;  but  on  the  contrary,  sets  up  the  title  bond  against 
the  plaintiffs  in  error.  And  on  this  and  the  other  evidence, 
the  jury  returned  that  Collins  did  not  accept  the  deed,  &c., 
as  a  satisfaction  and  discharge  of  the  bond. 

And  this  court  has  decided  the  same  thing.  The  chancery 
cause,  in  which  that  bill  of  Collins'  was  filed,  came  here ;  and 
this  very  point  being  made,  the  solicitor  cited  in  support  of 
it  Cullum  V.  the  Branch  Bank  at  Mobile,  4  Ala.  Rep.  29, 
adopting  the  language  of  Sugden  on  Vendors,  ch.  9,  §  6,  de- 
claring that  upon  the  execution  of  a  deed  by  all  the  neces- 
sary parties,  the  preceding  contract  became  void,  both  at  law 
and  in  equity.  But  this  court  decided  that  the  title  bond 
was  still  operative,  and  was  a  good  conveyance  in  equity  of 
Mrs.  Johnson's  title  to  a  part  of  the  land.  And  this  decision 
was  made  in  favor  of  Collins,  as  complainant.  This  question 
is,  therefore,  here  res  judicata.  Collins  v.  Johnson  and  wife 
et  al.  12  Ala.  Rep.  322. 

2.  As  to  the  deed  of  release :  That,  by  express  words,  re- 
lates to  the  covenants  in  the  deed  of  conveyance  only.     It 
28 
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does  not  refer  at  all  to  the  title  bond  signed  by  Mrs.  Johnson, 
and  cannot  therefore  release  her  from  that. 

The  courts  are  not  inclined  to  extend  the  very  inconveni- 
ent and  not  very  just  doctrine,  that  the  release  of  one,  of  two 
or  more  joint  and  several  makers  of  a  bond  or  promissory 
note,  operates  as  a  discharge  of  the  others.  Nothing  but  a 
strict  technical  release  is  allowed  to  have  that  effect.  8  Term 
Eep.  168 ;  22  Pick,  Rep,  305.  And  a  covenant  not  to  sue, 
although  it  may  be  pleaded  as  a  release,  by  a  sole  debtor, 
cannot  be  by  joint  and  several  debtors.  17  Mass,  Eep,  623, 
628 ;  8  ib,  480.  And  a  discharge  of  one  of  them  by  opera- 
tion of  law,  does  not  discharge  the  other.  Much  less  ought 
the  release  of  one  person,  from  the  covenants  of  his  sole  deed, 
operate  as  a  release  of  another  person  from  another  instru- 
ment, on  which  he  is  jointly  and  severally  liable  with  the 
releasee, 

3.  In  regard  to  the  refusal  of  the  court  to  charge  the  jury 
to  find  for  the  defendants  below :  In  a  few  cases,  when  the 
Circuit  Judge  has  given  such  general  charges,  this  court  has 
sustained  them ;  but  it  was  only,  when  beyond  all  question, 
there  was  no  evidence  that  would  warrant  a  reversal  of  the 
judgment.  Such  general  charges  are  both  dangerous  and  in- 
convenient ;  dangerous  as  leading  to  an  invasion  by  the  court 
of  the  province  of  the  jury,  and  inconvenient  because  leading 
to  an  incumbering  of  the  records  in  common  law  suits  with 
all  the  evidence,  or  all  that  at  the  moment  can  be  recollected 
and  truly  recited,  and  enabling  new  questions  to  be  raised  for 
the  first  time  in  the  Appellate  Court ;  questions,  which  if 
made  in  the  court  below,  it  might  have  been  its  duty  to  ob- 
viate by  the  admission  of  a  little  evidence  that  had  perhaps 
been  inadvertently  omitted.  15  Wend,  Rep,  582-3 ;  2  Ch. 
General  Prac.  593 ;  1  Adolph.  &  Ellis  3,  (28  Eng,  C.  L,  Rep. 
17.) 

When  evidence  has  been  submitted  to  a  jury  on  both  sides, 
it  can  never  be  error  for  the  court  to  refuse  the  general 
charge. 

The  question  whether  the  deed  was  received  in  satisfaction 
or  not,  was  peculiarly  one  for  the  jury,  and  it  is  so  presented 
by  all  the  pleas  relating  to  the  deed ;  so  is  the  waiver  or  not 
of  performance  of  a  contract,  and  a  non-suit  ordered  by  the 
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court  below  was  set  aside,  although  all  the  evidence  in  relation 
to  the  waiver  was  contained  in  a  letter.  17  Maine  Rep.  34, 
(5  Shep.;)  12  Ala.  Rep.  527. 

DARGAN,  C.  J. — The  obligation  on  which  this  suit  is 
brought  is  subject  to  the  condition,  that  if  the  obligors,  James 
and  Sarah  Martin,  should,  within  a  reasonable  time,  make  or 
cause  to  be  made  unto  the  obligee,  John  Collins,  a  good  and 
lawful  title  to  the  lands  therein  described,  then  the  bond 
should  be  void.  This  being  the  condition,  it  is  manifest  that 
it  has  not  been  completely  performed.  James  Martin  alone 
executed  a  deed  to  the  obligee,  and  this  deed  conveyed  to  him 
no  title,  because  Martin,  himself,  had  none.  The  rule  is,  that 
when  several  are  bound  by  an  executory  contract  to  make 
titles  to  the  vendeo,  all  must  join  in  the  conveyance  in  order 
to  a  complete  performance  of  the  agreement.  Sugden  on 
Vendors,  9  Ed.  628,  629 ;  Cullum  v.  The  Bank  of  Mobile,  4 
Ala.  21;  Lawrence  v.  Parker,  1  Mass.  191.  It  would  violate 
the  express  terms  of  the  contract  to  hold  that  a  deed,  execu- 
ted by  one  of  several  obligors,  was  a  complete  execution  of 
the  agreement,  when  such  deed  gave  to  the  vendee  no  title 
at  all.  As  the  obligation  has  not  been  completely  performed, 
the  next  question  is,  has  the  obligee  accepted  any  thing  in  lieu 
of  a  complete  performance,  and  in  satisfaction  thereof?  If  he 
has,  the  obligation  is  saved,  for  if  two  or  more  be  bound  to 
the  performance  of  one  duty,  and  the  obligee  accepts  from  one 
of  the  obligors  something  in  lieu  of  a  strict  performance,  and 
in  satisfaction  of  the  debt  or  duty,  this  shall  discharge  all ;  for 
the  obligation  being  satisfied  and  discharged  as  to  one,  it  is 
necessarily  satisfied  and  discharged  as  to  all,  for  there  is  but 
one  duty  extending  to  all,  and  when  this  is  satisfied  the  ob- 
ligation is  gone.  Cheetham  v.  Ward,  1  Bos.  &  Pull.  630 ; 
Bacon  Abr.,  vol.  7,  255.  It  may  be,  that  when  a  simple 
contract  debt  is  owing  by  several,  one  may  stipulate  for  his 
own  discharge,  reserving  the  liability  of  the  others ;  authori- 
ties are  to  be  found  which  so  hold,  and  I  do  not  intend  to 
say,  at  this  time,  whether  I  concur  with  them  or  not ;  but 
when  the  debt  or  duty  is  satisfied  by  one,  there  is  no  longer 
an  obligation  resting  upon  the  others.  If,  then,  the  deed  of 
James   Martin    and  Esther,    his  wife,  which  contained  full 
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covenants,  and  purported  to  convey  the  land  described  in  the 
bond  to  the  obligee,  was  accepted  by  him  in  satisfaction  of 
the  bond,  and  was  so  intended  at  the  time  of  its  delivery,  I 
should  hold,  as  the  Circuit  Court  did,  that  it  was  a  discharge 
of  Sarah  Martin,  now  the  wife  of  the  defendant,  Johnson. 
But  whether  this  deed  was  so  accepted  or  not  was  a  question 
of  intention,  a  fact,  which  the  jury  alone  could  determine, 
ajid  the  court  very  properly  left  it  to  them  to  decide,  by  the 
instructions  which  he  gave. 

The  counsel  for  the  plaintiffs  in  error,  however,  contend 
that  though  it  was  a  question  of  intention  for  the  jury,  yet 
the  acceptance  of  the  dee  i  from  one  of  the  obligors,  created 
the  legal  presumption  that  it  was  accepted  in  satisfaction  of 
the  bond,  and  that  the  court  should  have  so  charged  the  jury. 
But  admitting  that  such  would  have  been  the  legal  presump- 
tion, if  the  bond  had  been  executed  by  James  Martin  alone, 
this  presumption  could  not  arise  in  this  case,  the  bond  being 
executed  by  two,  for  the  deed  could  only  operate  by  way  of 
satisfaction  of  the  bond  ;  it  was  not  a  complete  performance  of 
the  contract,  and  when  the  agreement  is  not  completely  per- 
formed, and  the  obligors  insist  upon  satisfaction  in  lieu  of 
performance,  the  burthen  of  proof  is  upon  them,  to  show  that 
the  thing  done,  or  given  in  the  stead  of  performance,  was  ac- 
cepted by  the  obligee,  and  intended  as  a  satisfaction,  Batten 
on  Specific  Performance  280  ;  and  certainly  the  law  will  not 
raise  a  legal  presumption  in  opposition  to  the  burthen  of 
proof. 

It  is  again  obiected,  that  the  latter  part  of  the  first 
charge  was  calculated  to  mislead  the  jury,  by  impressing 
them  with  the  idea  that  if  no  express  agreement  or  under- 
standing existed  between  the  parties,  at  the  time  the  deed  was 
delivered,  that  the  bond  should  be  surrendered  or  cancelled, 
that  it  was  not  satisfied  or  discharged,  although  the  deed  was 
accepted  with  the  intention,  and  for  the  purpose  of  discharging 
the  bond.  But  taking  the  charge  altogether,  we  think  the 
jury  must  have  been  impressed  with  the  idea,  that  it  was  the 
intention  alone  with  which  the  deed  was  received  that  should 
govern  their  verdict,  and  that  if  they  found  this  intention  to 
exist,  they  should  render  a  verdict  for  the  defendant,  without 
regard  to  the  fact  whether  anything  was  said  in  terms  about 
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surrendering  or  cancelling  the  bond.  Looking  at  the  whole 
charge,  we  are  unable  to  perceive  that  it  was  calculated  to 
mislead  the  jury,  or  improperiy  influence  their  verdict. 

In  regard  to  the  charge  refused,  that  if  the  jury  believed 
the  whole  evidence  they  must  find  for  the  defendants,  it  is 
enough  to  say,  that  though  we  have  sometimes  sustained  such 
charges,  it  is  very  clear  that  it  would  have  been  highly  im- 
proper in  this  case.  It  would  have  been  a  direct  invasion  by 
the  court  of  the  province  of  the  jury,  by  undertaking  to  de 
cide  the  question  of  intention  of  the  parties,  in  making  and 
accepting  the  deed  relied  on  as  a  satisfaction  of  the  bond. 

In  reference  to  the  release  given  by  Collins  to  James  Mar- 
tin, it  only  operated  on  the  covenants  contained  in  the  deed, 
and  had  no  effect  at  all  upon  the  liability  of  the  obligors  on 
their  bond. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


BENFORD  vs.  DANIELS. 


1.  An  appeal  does  not  lie  from  an  interlocutory  order  of  the  Chancellor  refusing 
to  dismiss  a  bill  for  want  of  equity. 

2.  Nor  will  the  Appellate  Court  take  jurisdiction  of  such  an  appeal  by  consent  of 
the  parties. 

Appeal  from  the  Chancery  Court  at  Cahaba. 
Hon.  W.  W.  Mason,  presiding. 

GrAYLE  &  Gayle,  for  appellants. 
Lapsley  &  Hunter,  contra. 

CHILTON,  J. — A  motion  was  made  in  the  Chancery  Court 
in  this  cause  to  dismiss  the  bill  for  want  of  equity,  and  the 
Chancellor  overruled  the  motion,  and  held  that  the  bill  con- 
tained equity.  An  appeal  was  taken  from  his  decision  to 
this  court,  and  the  counsel  agree  here  to  raise  no  objection  to 
the  jurisdiction  of  this  court,  but  desire  our  opinion  upon  the 
merits  of  the  bill. 
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It  is  manifest  that  there  has  been  no  final  decree  in  this 
cause.  It  is  in  the  Chancery  Court  in  the  same  condition  in 
which  it  was  before  the  motion  was  made,  and  it  follows  that 
this  court  has  no  jurisdiction  of  the  appeal,  and  having  no 
jurisdiction,  it  is  clear  that  we  are  not  warranted  in  taking 
jurisdiction  by  consent  of  the  counsel.  An  appeal  lies  from 
an  interlocutory  order  dissolving  an  injunction  by  statute,  but 
no  statute,  and  no  rule  of  practice,  authorizes  us  to  take  juris- 
diction of  such  an  appeal  as  this. 

Appeal  dismissed. 


WIGHTMAN  vs.  KAKSNER. 

1.  The  Court  of  Commissioners  of  Roads  and  Revenue  in  this  State  has  no  pow- 
er to  hold  special  terms,  except  in  cases  expressly  authorized  by  law ;  and  all 
orders  made  at  such  unauthorized  terms  are  coram  non  judice,  and  void. 

2.  The  orders  of  a  court  acting  without  authority  are  nullities,  and  may  be  inqui- 
red into,  and  impeached,  in  all  other  courts,  before  which  such  orders  are 
brought  and  rehed  upon  by  a  party  claiming  a  right  or  benefit  under  them. 

3.  A  claim  against  a  county,  audited  and  allowed  at  an  unauthorized  term  of  the 
Commissioners'  Court,  creates  no  liability  on  the  county,  and  the  county  trea- 
surer may  rightfully  refuse  to  pay  it 

Error  to  the  Circuit  Court  of  Lauderdale. 
Tried  before  the  Hon.  L.  P.  Walker. 

Motion  against  county  treasurer  under  the  statute. 

The  plaintiff  in  error  moved  for  judgment  against  the  de- 
fendant as  treasurer,  of  the  county  of  Lauderdale,  in  the  Cir- 
cuit Court  of  said  county,  on  a  certificate  of  allowance  of  a 
claim  in  favor  of  John  R.  Henry,  which  is  in  the  following 
words  and  figures :  ''  The  State  of  Alabama,  Lauderdale  coun- 
ty. Commissioners'  Court,  Special  Term,  4th  April,  1849. 
Ordered  by  the  Court,  that  John  R.  Henry  be  allowed  two 
thousand  two  hundred  and  ten  dollars,  the  balance  due  him 
on  final  settlement  of  his  contract  for  building  Shoal  Creek 
Bridge,  with  interest  thereon  from  the  1st  day  of  December, 
1848.    No.  696.     $2,210.  W.  T.  Hawkins,  Clerk" 

On  which  was  endorsed,  "  No.  980.    The  treasurer  of  Lau- 
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derdale  county  will  pay  the  within  to  John  Wightman,  for 
value  received.  John  R.  Henry." 

The  other  evidence  in  the  case  shows,  that  this  claim  was 
presented  to  one  Joseph  Bigger,  who  was  then  treasurer  of 
Lauderdale  county,  and  was  by  him  registered  in  a  book  kept 
by  him  for  the  purpose ;  that  after  the  death  of  Bigger,  the 
defendant  was  appointed  treasurer,  to  whom  the  plaintiff  pre- 
sented his  claim  for  payment,  which  was  refused.  It  was  also 
proved  that  the  defendant  had  paid  several  thousand  dollars 
of  claims  against  the  county,  which  had  been  presented  and 
registered  after  that  of  the  plaintiff,  and  that  the  defendant 
had  had  ample  means  in  his  hands  to  have  paid  the  claim,  if 
he  had  paid  the  claims  against  the  coimty  in  the  order  of  their 
registration. 

On  this  proof,  the  court  below  charged  the  jury,  "that  if 
they  believed  that  the  claim,  now  the  foundation  of  the  plain- 
tiff's motion,  was  audited  and  allowed  at  a  special  term,  held 
by  the  Judge  of  the  County  Court,  and  Commissioners  of  Re- 
venue and  Roads  of  the  county  of  Lauderdale,  and  not  at 
one  of  the  regular  terms  held  at  the  times  appointed  by  law, 
the  plaintiff  in  this  motion  cannot  recover." 

To  this  charge  of  the  court  the  plaintiff  excepted,  and  as- 
signs it  for  error  in  this  court. 

Ormond  &  NicOLSON,  for  plaintiff  in  error. 

We  contend  first:  There  is  nothing  in  the  act  creating  the 
court  which  prevents  it  from  holding  a  special  term. 

The  first  section  of  the  act  (Clay's  Dig.  149)  gives  this  court 
the  jurisdiction  over  roads,  bridges  and  ferries,  the  levying  of 
the  county  tax,  and  the  appointment  of  county  officers ;  and 
the  second  section  declares  that  for  the  performance  of  the 
duties  enjoined,  the  court  shall  meet  at  certain  designated  pe- 
riods, and  the  next  section  gives  them  power  to  make  appro- 
priations for  county  purposes,  and  gives  them  control  over 
the  funds  of  the  county. 

This  was  a  case  of  that  kind :  it  was  the  auditing  an  ac- 
count for  building  a  bridge,  and  directing  its  payment.  There 
does  not  appear  to  be  any  good  reason  why  the  court  might 
not  hold  a  special  term  for  the  performance  of  any  county 
business  than  that  enumerated  in  the  first  section,  and  great 
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incoavenieiice  might  result.  For  instance,  the  condition  of 
treasurer's  bond  is,  that  from  time  to  time,  and  at  all  times 
when  required,  he  shall  render  a  true  account  to  the  Commis- 
sioners' Court.  Suppose  his  securities  be  about  to  fail,  and  he 
be  squandering  the  county  funds,  cannot  the  court  have  a  right 
to  call  upon  him  immediately  for  new  security  and  a  settle- 
ment? Surely  they  could  under  the  act  of  1848,  (Sess.  Act, 
p.  102)  which  gives  them  the  power  to  hold  a  court  whenev- 
er in  their  opinion  the  public  convenience  requires  it. 

Again :  The  act  of  1806  (Clay's  Dig.  142)  which  prescribes 
the  manner  of  auditing,  registering  and  paying  claims  against 
the  county,  was  passed  long  anterior  to  the  existence  of  the 
Commissioners'  Court,  and  although  the  Commissioners'  Court 
succeeded  to  the  duties  which  the  act  of  1806  imposed  on  the 
old  justices  and  County  Court,  no  argument  can  be  drawn 
from  the  use  of  the  words,  "  in  term  time,''''  because  that  lan- 
guage had  no  reference  to  the  Commissioners'  Court  as  now 
constituted.  (See  the  original  act,  Aikin's  &  Toulmin's  Dig.) 
All  that  the  act  meant  to  declare  was,  that  the  powers  should 
be  exercised  by  the  justices  sitting  as  a  court,  the  opposite  of 
"  ferm  ^me,"  not  being  as  contended  regular,  as  opposed  to  spe- 
cial terms,  but  action  in  open  court,  as  opposed  to  action  by 
the  members  not  sitting  as  a  court.  We  insist,  therefore,  that 
there  is  nothing  in  the  act  referred  to  which  prohibits  the 
court  from  holding  a  session  whenever  the  wants  or  the  busi- 
ness of  the  county  demanded  it,  even  as  to  subjects  enumera- 
ted in  the  first  section.  But  if  that  were  not  so,  the  control 
given  them  over  the  county  treasury  in  the  third  section  is 
an  independent  grant  of  power,  in  the  exercise  of  which  they 
are  not  confined  to  the  terms  prescribed  by  the  first  section, 
and  if  the  act  of  1806  is  to  exert  any  control  over  the  sub- 
ject, it  merely  confines  the  court  in  the  exercise  of  the  pow- 
ers to  "  term  time,"  viz :  not  in  vacation. 

But  independent  of  this  criticism  on  the  two  acts  mention- 
ed, an  act  was  passed  in  1848,  by  which  the  commissioners 
•were  authorized  to  change  the  time  of  holding  this  court, 
whenever,  in  their  judgment,  the  public  convenience  required 
it.  (Acts  '48,  p.  102,  §  6.)  Surely,  then,  when  they  do  hold 
a  court  for  the  transaction  of  business,  and  audit  and  pass 
an  account  by  which  a  right  is  vested,  it  must  be  held  that 
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the  court  was  convened  because  the  public  convenience  re- 
quired it,  of  which  convenience  they  are  made  the  exclusive 
judges.  The  public  convenience  would  be  advanced  by  in- 
creasing the  number  of  terms  in  a  year,  not  by  merely  chang- 
ing the  times  of  holding  the  stated  terms. 

As  the  court  unquestionably  had  jurisdiction  of  the  subject 
matter,  its  action  is  not  void,  but  voidable  merely,  and  can- 
not be  impeached  collaterally  by  any  one,  especially  not  by 
a  stranger  to  the  proceeding,  as  the  county  treasurer  is.  The 
effect  of  the  order  of  the  court  was,  a  direction  to  the  treasu- 
rer to  pay  the  money,  and  the  claim  was  presented,  number- 
ed, placed  on  the  book  of  the  treasurer,  and  a  sufficient  fund 
is  shown  from  which  it  might  have  been  paid.  It  does  not 
then  lie  in  the  treasurer's  mouth  to  question  the  power  of 
his  principal,  the  Commissioners'  Court.  7  Ala.  85 ;  15  Ala. 
134;  1  Rich.  335;  1  Con.  1;  1  Kelly,  271;  2  How.  U.  S. 
338,  et  seq. 

R.  W.  Walker,  contra, 

1.  The  Commissioners'  Court  is  a  court  of  special  and  lim- 
ited jurisdiction :  and  it  is  a  general  rule,  that  nothing  will 
be  intended  in  favor  of  the  jurisdiction  of  such  a  court,  but 
every  thing  necessary  to  sustain  it  must  affirmatively  appear 
on  the  face  of  the  record.  18  Ala.  Rep.  694 ;  18  Ala.  Rep. 
482  (487) ;  16  Verm.  246;  3  Phil.  Ev.  1013,  and  cases  cited; 
1  U.  S.  D.  629,  and  cases  cited;  3  Phil.  Ev.  987, 1021,  1104; 
15  Ala.  Rep.  134. 

2.  If  there  is  a  want  of  jurisdiction,  the  judgment  or  pro- 
ceedings are  coram  nonjudice  and  void.  They  may  be  im- 
peached collaterally  in  any  other  court,  where  any  right  or 
benefit  is  sought  to  be  taken  under  them.  16  Ala.  280 ;  6 
Porter,  219 ;  10  Peters,  449  ;  13  ib.,  511 ;  1  ib.  340 ;  3  How- 
ard U.  S.  762 ;  11  Wend.  655 ;  3  PhU.  Ev.  990,  and  authori- 
ties; 2  Suppl.  U.  S.  D.  230,  249,  and  cases  cited ;  6  Wheaton, 
119;  8  Sm.  &  M.  85,  421,  505;  5  Hill,  568;  1  Denio,  158; 
6  Howard  Miss.  168. 

3.  If  a  court  of  limited  jurisdiction  does  not  proceed  accord- 
ing to  the  mode  prescribed  by  the  statute,  its  acts  are  nulli- 
ties. 5.  Black.  462 ;  3  Phil.  Ev.  987-8-9-90,  995-6 ;  1  Bai- 
ley, 457,  and  authorities  supra. 
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4.  Jurisdiction  is  the  power  to  hear  and  determine  the 
cause;  and  there  is  no  jurisdiction,  either  when  the  subject- 
matter  of  the  cause  is  one  of  which  the  court  has  not  legal 
cognizance,  or  when  the  person  proceeded  against  is  not  sub- 
ject to  its  control,  or  when  the  process  by  which  the  cause  has 
been  instituted  is  one  which  the  court  cannot  issue,  or  when 
the  mode  of  proceeding  prescribed  by  law  has  not  been  pursued, 
or  when  the  court  is  held  at  a  time  ov place  not  authorized  by 
law.  3  Phil.  Ev.  993,  997,  1000,  1002,  1003 ;  2  How.  U.  S. 
E.  338;  3  How.  U.  S.  762. 

5.  Where  a  court  is  held  at  a  time  or  place  not  authorized 
by  law,  its  proceedings  are  coram  nonjudice  and  void.  1  Ala. 
Rep.  351 ;  2  Pike,  229  (250-1-2);  27  Maine,  114;  1  Scam- 
mon,  555  ;  2  ib.  227 ;  2  ib.  303 ;  3  Blackf.  501 ;  2  Cowen, 
445 ;  1  U.  S.  D.  631,  §  95 ;  8  Term  R.  431 ;  Marshalsea  case, 
10  Coke  R.  76 ;  3  Phil,  Ev.  1003,  1007 ;  2  Blackf  305,  306; 
3  H.  &  J.  560 ;  7  ib.  79 ;  1  G.  &  J.  184;  6  C.  &  P.  837 ;  6 
Cowen,  456,  463. 

The  case  of  Lewis  v.  Intendant  of  Gainesville,  7  Ala.  Rep. 
85,  is  not  in  point.  There  the  proceeding  was  had  at  an 
adjourned  term,  not  a  special  one,  and  the  record  recited  that 
fact;  here  the  recoi'd  shows  affirmatively  that  the  order  was 
made  at  a  special  term,  and  that  there  was  no  evidence  that  such 
special  term  had  been  previously  ordered.  In  the  case  in  7  Ala. 
Rep.  85,  the  order  was  really  made  at  a  regular  term ;  for  an 
adjourned  term  is  part  of  the  regular  term.  Every  court  has 
the  power  to  adjourn  its  sittings,  and  an  adjourned  session  is 
a  mere  continuance  of  the  regular  term  from  which  the  ad- 
journment was  made.  2  Pike,  229,  250 ;  5  Mass.  435 ;  6 
Wheat.  106. 

But  a  special  term  is  not  part  of  the  regular  term.  It  is 
entirely  distinct  and  substantive ;  and  the  power  to  hold  a 
special  term  must  be  given  by  statute.  7  Yerger,  365  ;  2  Pike, 
229,  250;  6  Yerger,  396;  2  Scammon,  303;  13  Sm.  &  M. 
153,  156. 

Whenever  special  terms,  as  distinct  from  the  regular  ones, 
have  been  held  by  the  Commissioners'  Courts,  they  have 
been  authorized  by  special  acts.  Acts  of  '43,  137,  156 ;  Acts 
of  '45,  14,  63. 

6.  The  Act  of  '48,  Acts,  p.  103,  has  no  application.    It 
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simply  authorizes  the  Commissioners  to  change  the  time  of 
holding  their  court,  i  e.  to  change  the  time  when  by  preexist- 
ing law  they  were  required  to  hold  their  court.  The  whole 
object  and  effect  of  the  act  were,  to  authorize  them  to  alter 
the  time  of  holding  their  regular  terms. 

LIGON,  J. — The  charge  of  the  court  below,  which  is  here 
assigned  for  error,  proceeds  upon  the  assumption,  that  the 
special  term  of  the  Court  of  Commissioners  of  Revenue  and 
Roads  for  the  county  of  Lauderdale,  at  which  the  claim  of 
Henry  was  audited  and  allowed,  was  held  without  authority 
of  law,  and  consequently  its  acts  were  coram  nonjudice  and 
void. 

If  the  Court  of  Commissioners  of  Revenue  and  Roads,  at 
the  session  at  which  this  claim  was  audited  and  allowed,  was 
clothed  with  all  the  attributes  necessary  to  give  it  jurisdic- 
tion, the  manner  of  its  exercise  is  certainly  regular  in  this 
instance. 

Jurisdiction,  when  applied  to  courts,  is  defined  to  be  the 
power  to  hear  and  determine  the  cause.  But,  before  a  court 
of  limited  jurisdiction  will  be  sustained  in  its  action,  even  in 
cases  in  which,  by  the  law  creating  it,  it  had  full  power  to  hear 
and  determine,  it  must  be  shown  by  the  record,  that  every 
preliminary  required  by  law  has  been  complied  with  before 
it  acted.  18  Ala.  Rep.  694,  and  authorities  there  cited.  That 
the  Court  of  Commissioners  of  Revenue  and  Roads  is  the 
creature  of  the  statute,  and  one  of  limited  authority  or  juris- 
diction, has  been  several  times  ruled  by  this  court.  18  Ala. 
Rep.  694;  ib.  482.  One  essential  ingredient  to  the  exercise  \ 
of  jurisdiction  by  any  court,  for  the  sessions  of  which  a  time 
is  appointed  by  law,  is,  that  it  act  within  the  time  prescribed, 
and  should  it  fail  to  do  so,  or  presume  to  act  at  another  and  a 
different  time,  such  acts  are  absolutely  void.  Cullum  v.  Ca- 
sey, 1  Ala.  Rep.  351 ;  27  Maine  Rep  114 ;  2  Scammon,  227 ; 
1  ib.  555 ;  3  Blackf  501.  In  the  case  before  us,  the  claim  on 
which  the  suit  is  founded,  appears  to  have  been  audited  and 
allowed,  at  a  "  special  term^''  of  Commissioners'  Court,  held  on 
the  4th  of  April,  1849 ;  and  the  question  arises,  had  that 
court  authority  of  law  to  hold  such  a  session  ?  It  is  entitled 
in  the  record,  a  "special  term,"  as  contra-distinguished  from 
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a  regular  or  adjourned  term  of  the  court.  By  the  former,  we 
understand  a  term  appointed  by  the  presiding  officer  or  offi- 
cers, held  at  an  unusual  time,  for  the  transaction  of  some 
particular  business.  By  the  latter  is  meant,  a  term  begun  at 
the  time  appointed  by  law,  and  continued,  at  the  discretion 
of  the  court,  to  such  time  as  it  may  appoint,  consistent  with 
law.  We  have  sought  our  statutes  in  vain,  for  authority  in 
the  Courts  of  Commissioners  of  Eevenue  and  Roads,  to  hold 
special  terms  of  their  courts,  except  for  fixed  purposes  named 
in  the  acts  giving  such  authority.  By  the  28th  section  of 
the  act  of  1821,  four  Commissioners  of  Revenue  and  Roads  are 
directed  to  be  elected  for  each  county,  two  of  whom,  with  the 
judge  of  the  County,  (now  Probate)  Court,  shall  constitute  a 
court,  whose  powers  and  duties  are  defined.  Clay's  Digest, 
149,  §  1.  By  the  first  section  of  the  same  act,  as  amended  by 
the  act  of  1824,  the  terms  of  these  courts  are  appointed  to  be 
held  on  the  first  Mondays  in  December,  February,  and  May, 
and  third  Monday  in  August.  Clay's  Dig.  149,  §  2.  In 
none  of  the  acts  concerning  this  court,  before  the  act  of  1848, 
is  any  other  direction  given  for  the  holding  of  its  terms,  ex- 
cept, in  the  revenue  laws  of  the  State,  a  special  term  has 
sometimes  been  directed  to  be  held,  for  the  sole  purpose  of 
levying  the  county  tax,  but  from  these,  no  authority  to  hold 
a  term  like  the  one  we  are  now  considering,  can  possibly  be 
derived. 

But  it  is  contended,  that  by  the  sixth  section  of  the  act  of 
1848,  entitled  "  an  act  to  reform  the  evils  arising  from  local 
legislation,"  (Sess.  Acts,  1848,  p.  100),  it  was  intended  to  con- 
fer the  power  of  holding^special  terms  upon  the  Commissioners 
of  Revenue  and  Roads,  and  that  in  their  capacity  as  such,  with- 
out assembling  as  a  court,  on  any  day  regularly  appointed 
by  law  for  that  purpose,  they  may  appoint  the  time  for  hold- 
ing their  courts,  and  such  appointments  will  be  good,  and  the 
terms  held  pursuant  to  it  will  be  both  legal  and  regular. 
Several  reasons,  too  important  to  be  disregarded,  forbid  us 
from  adopting  this  construction  of  that  act. 

In  the  first  place,  before  the  passage  of  that  act,  the  Gener- 
al Assembly  was  repeatedly  annoyed  with  applications  from 
the  several  counties  in  the  State,  for  acts  to  authorize  the 
Commissioners'  Courts  of  some  one  county  to  hold  one  or 
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more  of  its  regular  terms  at  periods  of  time  diiferent  from 
those  fixed  by  the  general  law.  The  acts  of  that  body,  be- 
fore 1848,  and  even  during  the  session  of  that  year,  show 
that  such  applications  were  granted,  and  laws  passed  pursuant 
to  them.  The  leading  object,  then,  of  the  General  Assembly, 
in  the  passage  of  the  act  referred  to,  was  correctly  set  forth 
in  its  caption,  and  must  be  held  to  be,  to  give  authority  to  the 
Commissioners'  Court,  while  sitting  as  such,  to  order  its  regu- 
lar terms  to  be  held  at  times  different  from  those  fixed  by  the 
act  of  1824,  above  referred  to.  This  would  free  the  General 
Assembly  from  the  necessity,  in  future,  of  passing  acta  for 
this  purpose. 

That  it  was  not  intended  to  confer  the  power  to  appoint  a 
term  of  their  court  on  the  Commissioners  of  Revenue  and 
Roads,  in  their  individual  capacity,  we  think,  will  sufficiently 
appear,  from  an  examination  of  the  several  sections  of  the  act 
itself.  By  the  fifth  section  of  the  act,  power  is  given  to  "the 
Commissioners  of  Revenue  and  Roads"  whenever  it  may  be  ne- 
cessary to  levy  a  tax  for  county  purposes,  to  levy  it.  The 
same  careless  phraseology  is  employed  in  the  sixth  section, 
which  confers  the  power  to  alter  the  terms  of  their  court, 
when  the  public  convenience  may  require.  The  General  As- 
sembly could  not  have  intended  to  clothe  the  Commissioners, 
in  their  individual  capacity,  with  the  powers  enumerated  in 
the  fifth  section  of  the  act,  nor  can  we  suppose  they  designed 
to  employ  the  same  phrase,  in  a  different  sense  in  the  sixth 
section;  in  both  places  it  should  be  understood  as  though  it 
read,  *'the  Cburiof  Commissioners  of  Re  venue  and  Roads,"  &c. 

Our  conclusion  is,  that  the  special  term  of  the  Commission- 
ers' Court  of  Lauderdale  county,  at  which  the  claim  on  which 
plaintiff's  motion  is  founded  was  audited  and  allowed,  was 
not  held  at  a  time  authorized  by  law,  and  consequently  its 
proceedings  were  coram  non  judice,  and  void. 

2.  Having  seen  that  the  proceedings  of  the  court,  at  which 
the  claim  of  the  plaintiff  was  audited  and  allowed,  were  void 
for  want  of  jurisdiction,  it  only  remains  to  be  seen  whether 
the  defendant  could  avail  himself  of  it  in  a  collateral  proceed- 
ing. As  far  as  our  search  has  extended,  the  best  authorities 
on  the  subject  concur  in  saying,  that  a  judgment  void  in  one 
court,  is  not  binding  upon  any  other  court,  in  which  an  in- 
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terest  arising  under  it  is  sought  to  be  enforced.  If  the  pro- 
ceedings were  merely  irregular  or  erroneous,  and  liable  to  be 
set  aside  on  appeal  or  writ  of  error,  the  case  would  be  different. 

The  cases  of  Davison  and  another  v.  Gill,  (1  East.  64)  and 
Welch  V.  Nash,  (8  East.  394)  were  both  actions  of  trespass 
quare  clausum  fregit,  brought  by  the  owners  of  land,  against 
persons  for  shutting  up  an  old,  and  opening  a  new,  foot-path 
through  the  premises  of  the  plaintiffs,  and  the  defendants 
sought  to  justify  by  an  order  of  the  justices  of  the  peace 
under  the  statute  (13  Geo.  3,  c.  78,  §  19)  which  gave  such  jus- 
tices jurisdiction  over  the  subject  matter,  and  pointed  out  the 
manner  in  which  it  should  be  called  into  action,  and  exercis- 
ed ;  and  in  both  these  cases  the  court  permitted  the  plaintiff 
to  show  that  the  orders,  under  which  the  defendants  acted, 
were  not  made  by  the  justices  according  to  the  requirements 
of  the  statute  conferring  the  jurisdiction,  but  that  they  were 
such  gross  departures  from  it  as  to  be  void,  and  thus  afforded 
the  defendants  no  protection  whatever.  Yoid  orders  and 
judgments  have  been  allowed  to  be  impeached  collaterally, 
when  those  who  claimed  rights  under  them  have  sought  to 
enforce  them,  by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Elliot  et  al.  v.  Piersol  et  al.  (1  Peters,  341)  in  which 
that  court  employs  this  language :  "When  a  court  has  juris- 
diction, it  has  a  right  to  decide  every  question  which  occurs 
in  the  cause :  and  whether  its  decision  be  correct  or  otherwise, 
its  judgment,  until  reversed,  is  regarded  as  binding  on  every 
other  court.  But  if  it  act  without  authority,  its  judgment 
and  orders  are  regarded  as  nullities.  They  are  not  voidable, 
but  simply  void ;  and  form  no  bar  to  a  recovery  sought,  even 
prior  to  reversal,  in  opposition  to  them.  They  constitute  no 
justification;  and  all  persons  concerned  in  executing  such 
judgments  or  sentences,  are  considered  in  law  as  trespassers. 
This  distinction  runs  through  all  the  cases  on  the  subject ; 
and  it  proves,  that  the  jurisdiction  of  any  court  exercising 
authority  over  a  subject,  may  be  inquired  into  in  every  court, 
when  the  proceedings  of  the  former  are  relied  on  and  brought 
before  the  latter,  by  the  party  claiming  the  benefit  of  such 
proceedings." 

Such  is  the  rule  laid  down  by  the  Supreme  Court  of  the 
United  States,  and  we  believe  it  to  be  the  true  one,  especially 
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in  relation  to  courts  of  limited  jurisdiction.  See  also  10  Pe- 
ters, 449;  13  ib.  511;  6  Wheat.  119;  3  Howard  U.  S.  Rep. 
762.  It  has  been  recognized  and  acted  upon  in  New  York, 
5  Hill,  568 ;  11  Wend.  652 ;  1  Denio,  158 :  in  Mississippi,  6 
How.  Miss.  Rep.  106 ;  8  Smedes  &  Marshall,  521  and  505 : 
in  Vermont,  16  Ver.  251:  in  Illinois,  4  Scam.  364:  and  in 
Arkansas,  5  Pike,  424. 

In  the  case  of  Cole,  Adra'r,  v.  Connolly,  16  Ala.  Rep.  280, 
this  court  quotes  approvingly  the  language  of  Mr.  Justice 
Baldwin,  in  the  case  referred  to  in  10  Peters,  449,  which  is  at 
least  as  strong  as  that  which  we  have  quoted  from  Mr.  Jus- 
tice Trimble,  in  the  one  cited  from  1  Peters,  341. 

The  decision  of  this  court,  in  the  case  of  Lewis  v.  the  In- 
tendant  and  Town  Council  of  Gainesville,  (17  Ala.  Rep.  85) 
we  hold  to  be  proper,  upon  the  facts  of  that  case.  But  we 
are  constrained  to  dissent  from  the  strong  language  employ- 
ed by  the  Judge  who  delivered  the  opinion  of  the  court,  espe- 
cially from  that  portion  of  it  in  which  he  repudiates  the  right 
of  collaterally  inquiring  into  the  legality  of  the  time  of  hold- 
ing the  session  of  the  court  at  which  the  order  was  made,  the 
validity  of  which  is  called  in  question  collaterally,  in  a  pro- 
ceeding by  which  the  party  to  the  void  order  seeks  a  benefit 
under  it.  But,  we  repeat,  this  point  did  not  necessarily  arise 
in  that  case,  and  what  is  said  upon  it  must  be  regarded  as  a  dic- 
tum. The  order  there  sought  to  be  impeached,  purported  to 
have  been  made  at  an  "adjourned  term"  of  the  Commission- 
ers' Court,  and  it  was  correctly  remarked  in  that  case,  that 
"  it  is  not  necessary  to  validate  the  acts  of  the  Commission- 
ers' Court,  that  it  should  have  adjourned  jfrom  day  to  day, 
down  to  the  time  of  making  the  order ;  if  it  met  at  the  prop- 
er time,  an  adjournment  to  any  day  before  the  commence- 
ment of  the  next  term,  would  be  sufficient,  as  it  is  authorized 
to  sit  until  the  business  was  completed."  This  was  quite 
enough  to  justify  the  conclusion  of  the  court  in  that  case. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 
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McGUIKE  vs.  SHELBY. 

1.  A  distributee  of  an  estate  'ib  prima  facie  an  incompetent  witness,  when  his  tes- 
timony tends  to  increase  the  funds  of  the  estate,  and  the  presumption  of  inter- 
est is  not  removed  by  proof  to  the  court  that  the  estate  had  been  declared  in- 
solvent before  the  witness  was  sworn,  the  party  against  whom  the  evidence  is 
offered  being  neither  the  personal  representative,  nor  a  creditor  of  the  estate. 

2.  The  possession  of  ihe  mortgagee  under  the  mortgage  before  the  law  day  is  not 
adverse  to  the  mortgagor. 

3.  In  detinue,  the  defendant  cannot  show  that  the  plaintiff's  possession  of  the 
property  sued  for  was  acquired  by  fraud,  without  connecting  such  fraud  with 
his  own  title. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  E.  Pickens. 

This  was  an  action  of  detinue,  brought  by  Shelby  against 
.  McGuire,  to  recover  a  slave.  The  evidence  tended  to  show, 
that  the  slave  was  originally  the  property  of  one  Thomas 
L.  Holley,  who,  on  the  6th  October,  1842,  executed  an  assign- 
ment conveying  said  slave  and  other  property  to  said  Shelby, 
for  the  benefit  of  his  creditors ;  that  said  Holley  had,  on  the 
13th  June,  1842,  executed  a  mortgage  on  said  slave  to  one 
Johnson,  with  a  power  of  sale  on  the  first  day  of  November 
next  thereafter,  if  the  mortgage  debt  was  not  paid  by  that 
time,  under  which  the  slave  in  controversy  went  into  the  pos- 
session of  the  mortgagee,  and  was  sold  under  the  mortgage, 
in  1843,  to  House  &  Lyle,  who  bought  her  at  the  request  of 
said  Holley,  and  with  the  understanding  that  he  should  be 
permitted  to  redeem  her ;  that  she  was  afterwards  redeemed 
by  one  Adams,  with  money  most  of  which  belonged  to  Hol- 
ley, and  the  money  paid  by  Adams  towards  her  redemption 
was  subsequently  repaid  to  him  by  said  Holley ;  that  the  bill  of 
sale  was  taken  in  the  name  of  Holley,  by  an  understanding 
between  Holley  and  Adams,  for  the  purpose  of  avoiding  the 
levy  of  execution  on  the  slave;  that  in  December,  1843, 
after  the  redemption,  the  slave  went  into  the  possession  of 
Shelby,  by  the  consent  of  Adams  and  Holley,  and  in  March, 
1844,  Adams  proposed  to  Shelby  to  purchase  from  him  a 
number  of  slaves,  including  the  one  sued  for,  which  Shelby 
assented  to,  on  condition  that  Adams  would  execute  to  him, 
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for  the  purchase  money,  a  mortgage  on  all  the  slaves  intended 
to  be  included  in  the  purchase ;  that  Adams  got  possession  of 
all  the  slaves,  but  failed  to  execute  the  mortgage,  whereupon 
Shelby  sued  for  and  recovered  all  of  them,  except  the  one 
sued  for  in  this  action.  McGuire,  the  defendant  below, 
claimed  under  Adams,  the  slave  having  been  placed  in  his 
possession  as  security  for  a  debt  of  Adams'  which  he  was 
bound  for.  On  the  trial  of  the  case,  the  defendant  in  error 
offered  the  deposition  of  Bezant  Holley,  which  tended  to 
prove  that  the  slave,  after  being  bid  off  by  House  &  Lyle, 
was  redeemed  by  Thomas  L,  Holley — the  taking  of  the  bill 
of  sale  to  Adams  for  the  purpose  as  stated,  the  return  of  the 
slave  into  the  possession  of  Thomas  L.  Holley ;  that  she  re- 
mained at  his  plantation  for  some  time,  when  she  went  into 
the  possession  of  Shelby.  The  answers  of  this  witness  also 
conduced  to  p'^ove  the  facts  before  stated,  as  to  the  trade  be- 
tween Shelby  and  Adams  for  the  slaves,  and  the  conditions 
of  the  same  in  relation  to  the  execution  of  the  mortgage,  and 
that  he  fraudulently  obtained  possession  of  the  slave  in  con- 
troversy. It  was  shown  by  proof  to  the  court,  that  this  wit- 
ness was  the  son  of  Thomas  L.  Holley,  who  was  dead ;  and 
upon  these  facts  being  shown,  the  plaintiff  in  error  moved  to 
reject  his  deposition,  which  motion  was  overruled,  on  its  be- 
ing shown  to  the  court  that,  before  the  deposition  had  been 
taken,  the  estate  of  said  Thomas  L.  Holley  had  been  reported 
and  declared  insolvent  by  the  proper  court.  There  was  also 
evidence  tending  to  show  that  the  property  in  the  deed  of 
assignment,  with  the  exception  of  the  slave  in  controversy, 
was  sold  by  the  defendant  in  error,  and  purchased  by  one 
Griffin  for  less  than  its  value,  and  that  said  Griffin  has, 
without  paying  or  securing  the  purchase  money,  re-sold  it 
to  defendant  in  error,  on  his  agreeing  to  pay  all  the  debts 
enumerated  in  the  assignment,  for  some  of  which  said  Griffin 
was  bound ;  that  said  debts  were  not  all  genuine,  and  that 
the  amount  of  debts  really  due  at  the  sale  of  the  property 
was  $700,  and  a  small  balance  to  the  bank.  The  property 
sold  under  the  assignment  was  nine  negroes,  worth  $3,400. 

The  court  charged,  that  if  the  slave  sued  for  was  held  ad- 
versely at  the  time  the  deed  of  assignment  made  by  Thomas 
L.  Holley  to  the  defendant  in  error  was  executed,  then  he  was 
29 
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not  entitled  to  recover  ;  but  if  the  slave  was  held  by  Johnson 
at  that  time  under  the  mortgage  from  Holley  to  him,  that 
such  possession  would  not  be  adverse. 

The  plaintiff  in  error  requested  the  court  to  charge : 

1.  That  if  Holley  and  Adams,  with  their  joint  funds,  pur- 
chased the  negro  of  House  &  Lyle,  and  to  secure  himself, 
Adams  took  the  bill  of  sale  in  his  own  name,  then  Holley 
could  not  transfer  the  title  without  a  reconveyance,  so  as  to 
authorize  a  recovery. 

2.  That  if  the  defendant  in  error  claimed  as  trustee  in  the 
assignment,  and  had  sold  the  property  as  such,  with  the  ex- 
ception of  the  slave  sued  for,  and  it  was  purchased  by  Griffin, 
who  was  bound  for  the  debts  proven  to  be  genuine,  and  that 
Griffin  sold  the  property  so  bought  to  the  defendant  in  error, 
on  the  consideration  that  he  was  to  pay  the  debts  specified  in  the 
assignment,  a  recovery  could  not  be  had. 

3.  That  the  presumption  being  that  the  creditors  had  as- 
sented to  the  assignment,  if  afterwards  the  defendant  in  error, 
as  trustee,  sold  the  property,  with  the  exception  of  the  slave 
in  controversy,  and  afterwards  bought  the  same  from  the  pur- 
chaser on  an  agreement  to  pay  the  debts  in  the  assignment,  a 
recovery  could  not  be  had. 

4.  That  if  the  defendant  in  error,  at  such  sale,  as  trustee, 
sold  property  enough  under  the  assignment,  exclusive  of  the 
slave  sued  for,  in  value  sufficient  to  satisfy  the  debts,  and 
took  the  slaves  into  his  possession,  and  appropriated  them  to 
his  own  use,  the  purchaser  neither  paying  nor  securing  the  pur- 
chase money,  and  the  defendant  in  error  paying  nothing  to 
the  purchaser,  that  a  recovery  could  not  be  had. 

Which  several  charges  were  refused. 

The  court  gave  several  charges,  which  were  excepted  to, 
but  it  is  not  necessary,  as  the  points  raised  on  them  are  not 
decided  by  the  court,  to  state  them. 

The  overruling  the  motion  to  reject  the  deposition,  the 
charges  given,  and  the  failure  to  charge  as  requested,  are 
assigned  for  error  in  this  court. 

"White  &  Parsons,  for  plaintiff  in  error. 
Rice  &  Morgan,  contra. 

GOLDTHWAITE,  J.— The  first  question  presented  by 
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the  record  in  this  case,  arises  upon  the  objection  made  to  the 
admissibility  of  the  deposition  of  Bezant  Holley.  The  ac- 
tion was  brought  by  the  defendant  in  error  to  recover  a  slave, 
and  one  of  the  grounds  on  which,  as  the  record  dLscloses,  he 
based  his  right  to  a  recovery  was,  a  deed  of  assignment  exe- 
cuted by  one  Thomas  L.  Holley,  conveying  to  him  in  trust, 
for  the  benefit  of  hu?  creditors,  the  slave  in  controversy,  and 
other  property.  The  objections  in  the  court  below  against 
the  admissibility  of  testimony,  were  founded  on  proof  made 
to  the  court  that  the  witness  was  the  son  of  Thomas  L.  Hol- 
ley, who  was  dead  at  the  taking  of  the  deposition ;  and  if 
the  action  of  the  court  below,  in  overruling  the  objections 
taken  to  the  evidence,  had  been  based  upon  this  state  of  facts 
alone,  it  would  clearly  have  been  erroneous.  Under  the 
assignment,  the  assignor  was  entitled  to  the  excess  remaining 
after  the  application  of  the  property  conveyed  to  him  to  the 
discharge  of  the  debts  specified  in  it,  and  this  would  have 
rendered  him  incompetent  as  a  witness.  Stewart  v.  Fowler, 
3  Ala.  Rep.  629.  The  same  reasons  which  rendered  the 
assignor  incompetent,  would  exclude  a  distributee  of  his 
estate,  as  the  tendency  of  his  evidence  would  be  to  increase  a 
fund  in  which  he  would  be  entitled  to  participate. 

It  was  proved,  however,  that  the  estate  of  Thomas  L.  Hol- 
ley, before  the  testimony  of  the  witness  was  taken,  had  been 
reported  and  declared  insolvent  by  the  proper  court ;  and 
the  decisions  of  this  court  in  the  cases  of  McKinney  v.  Mc- 
Kinney,  2  Stewart,  17,  and  Tatum  v.  Manning,  9  Ala.  Rep. 
144,  are  conclusive  in  establishing  the  rule,  that  where  a  wit- 
ness is  prima  fcxie  incompetent,  from  being  interested  in  a 
fund  which  his  testimony  tends  to  increase,  his  interest  may 
be  disproved  by  showing  that  the  fund  can  be  productive  of 
no  benefit  to  the  witness.  Under  the  influence  of  this  rule, 
the  only  question  upon  this  point  is,  as  to  the  couclusiveness 
and  effect  of  the  decree  of  insolvency,  considered  with  refer- 
ence to  the  purpose  for  which  it  was  received ;  or  in  other 
words,  does  the  decree  of  insolvency,  considered  as  evidence 
only,  rebut  the  presumption  of  interest  arising  from  the  posi- 
tion occupied  by  the  witness  in  relation  to  the  estate.  Under 
the  statute  which  regulates  the  proceedings  upon  insolvent 
estates,  the  personal  representative  of  the  deceased,  and  the 
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creditors  of  the  estate,  are  the  only  pai^ties;  and  whatever 
may  be  the  real  situation  of  the  estate,  the  court  is  bound  to 
declare  it  insolvent,  whenever  it  is  so  reported  by  the  per- 
sonal representative  in  the  mode  required  by  the  statute, 
unless  the  report  is  contested  by  a  creditor.  Clay's  Dig.  192, 
§§  2,  3,  4.  No  notice  is  required  to  be  given,  save  to  the 
creditors ;  no  one  but  a  creditor  is  allowed  to  contest ;  and 
indeed  it  is  apparent,  from  the  purport  of  all  the  statutes  in 
relation  to  this  subject,  that  the  decree  of  insolvency  was 
intended  simply  to  declare  the  status  or  condition  of  the  estate, 
as  between  the  personal  representative  on  the  one  part  and 
the  creditors  on  the  other.  Whatever  may  be  its  effect  upon 
the  estate  itself,  we  are  clear  that  as  a  matter  of  evidence,  ex- 
cept as  to  the  parties,  and  to  sustain  proceedings  under  it,  it 
is  a  mere  nullity.  The  distinction  between  the  case  of  Ta- 
tum  V.  Manning,  previously  cited,  and  the  case  under  consid- 
eration, is  obvious.  In  the  one,  the  evidence  offered  was  to 
prove  that  the  estate  was  in  fact  insolvent ;  in  the  other,  that 
it  had  been  reported  and  declared  insolvent  only.  It  is  unne- 
cessary to  consider  the  question  as  to  the  competency  of  the 
witness,  in  the  other  aspect  in  which  the  plaintiff  below  pre- 
sented his  right  to  recover  on  the  assignment.  Conceding 
that  his  right  to  recover  rested  upon  distinct  and  separate 
grounds,  so  long  as  he  insisted  on  both,  the  incompetency  of 
the  witness  on  either  would  have  been  sufficient  to  exclude 
him.  It  follows  that  the  court  erred  in  the  admission  of  the 
deposition  objected  to. 

2.  The  possession  of  Johnson  under  the  mortgage  from 
Holley,  was  in  subordination  to  the  grantor,  at  least  until  the 
law  day  had  passed,  and  could  not  be  consi-kred  as  adverse 
to  him.  Herbert  v.  Hanrick,  16  Ala.  Eep.  581,  and  cases 
there  cited. 

3.  Neither  do  we  think  the  court  erred  in  refusing  the 
several  charges  as  requested.  The  first,  by  the  use  of  the 
term  conveyance,  asserts  the  proposition  that  the  title  to  per- 
sonal property  could  not  pass  by  parol,  and  all  the  others  are 
inconsistent  with  one  of  the  positions  occupied  by  the  plaintiff 
in  the  court  below,  and  growing  out  of  the  right  to  recover 
upon  the  previous  possession  of  the  slave  in  controversy, 
which  the  evidence  tended  to  show  had  been  recognized  and 
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admitted  by  Adams.  No  proposition  can  be  clearer  on  both 
principle  and  authority,  than  that  when  one  is  in  possession 
of  personal  property,  and  another  obtains  it  from  him  by 
fraud,  it  is  no  answer  to  a  suit  for  such  property,  by  the  party 
thus  deprived  of  possession,  to  show  that  it  was  fraudulently 
acquired  by  the  plaintiff  in  said  suit,  without  connecting  such 
fraud  with  his  own  title.  Dunklin  v.  Wilkins  et  al.  5  Ala. 
Rep.  199 ;  Traylor  v.  Marshall,  11  Ala.  Rep.  460.  In  this 
view  of  the  case,  the  plaintiff  in  error,  claiming  through  Ad- 
ams, does  not  occupy  a  position  which  would  authorize  him 
to  raise  the  questions  sought  to  be  presented  by  the  several 
charges  referred  to,  and  they  were  therefore  properly  refused. 
The  points  decided  will  in  all  probability  determine  the  case 
on  a  subsequent  trial,  and  for  that  reason  we  deem  it  unneces- 
sary to  express  an  opinion  on  the  other  points  presented  by 
the  record. 

For  the  error  of  the  court  below  in  the  admission  of  the 
testimony  of  the  witness  Holley,  the  judgment  is  reversed, 
and  the  cause  remanded. 


CLACK'S  HEIRS  vs.  CLACK'S  Adm'rs. 

1.  It  is  uot  ordiuarily  necessary  that  the  record  should  show  that  the  administra- 
tor made  the  aflSdavits  required  by  law,  in  regard  to  the  use  of  the  money  of 
the  estate  and  the  names  of  the  heirs  and  legatees.  They  will  be  presumed 
to  have  been  made,  in  the  absence  of  an  exception  for  the  want  of  them. 

2.  When  the  record  shows  that  there  were  minor  heirs,  it  should  also  show  that 
they  were  represented  on  the  final  settlement  by  a  guardian,  or  guardian  ad 
litem  ;  and  if  it  does  not,  the  decree  will  be  reversed  on  error. 

Error  to  the  Court  of  Probate  of  Marshall. 

The  writ  of  error  in  this  case  was  sued  out  to  reverse  a  fi- 
nal decree  of  the  Court  of  Probate  for  the  settlement  and 
distribution  of  an  estate.     Three  errors  are  assigned,  viz : 

1.  That  there  were  minor  heirs,  and  that  it  does  not  appear 
by  the  record  that  they  were  represented  on  the  settlement 
by  a  guardian,  or  guardian  ad  litem. 
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2.  That  the  Court  of  Probate  proceeded  to  a  final  settle- 
ment, without  requiring  the  administrator  to  make  the  affi- 
davit required  by  law,  in  regard  to  the  use  of  the  money  of 
the  estate. 

3.  That  the  court  proceeded  to  final  settlement  without  re- 
quiring the  administrator  to  make  the  affidavit  required  by 
law,  in  regard  to  the  names  of  the  heirs  and  legatees  of  the 
estate. 

Wyeth,  for  plaintifis  in  error. 
No  counsel  for  defendants. 

PHELAN,  J. — It  does  not  appear  by  the  record,  that  any 
such  affidavits  as  those  to  which  the  second  and  third  assign- 
ments relate  were  filed  by  the  administrator,  nor  is  it  neces- 
sary that  it  should.  If  the  administrator  had  neglected,  or 
refused  to  make  the  oath,  in  regard  to  the  use  of  the  money 
of  the  estate,  or  to  file  "a  list  of  the  heirs  and  legatees"  of 
the  estate  on  oath,  as  required,  it  is  to  be  presumed  that  an 
exception  would  have  been  taken,  and  the  matter  would  then 
properly  have  appeared  on  the  record.  It  is  not  necessary 
ordinarily,  that  these  things  should  appear  by  the  record. 
They  wiU  be  presumed  to  have  been  done,  in  the  absence  of 
an  exception  for  the  want  of  them.  The  case  of  Eddings  et  al. 
V.  Long  et  al.  (10  Ala.  208)  is  decisive  of  this  matter. 

The  first  assignment  of  error  is  good,  as  was  decided  by 
this  court,  at  the  June  Term,  1851,  in  the  case  of  Devor's 
Heirs  v.  Devor's  Administrator.  Where  it  appears  from  the 
record,  that  there  are  minors,  it  must  also  appear  that  they 
were  represented  on  the  final  settlement  by  a  guardian,  or 
guardian  ad  litem ;  and  if  it  does  not,  it  will  be  error. 

For  this  error,  the  decree  of  the  court  below  is  reversed, 
and  the  cause  remanded. 
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COCHRAN  vs.  RISON. 

1.  New  mattei",  which  has  arisen  or  been  discovered  after  publieatioD  of  testimo- 
ny has  passed  in  the  original  suit,  may  be  bi-ought  for\vard  by  bill  of  review. 

2.  The  objection  that  the  original  decree  lias  not  been  obeyed  or  performed,  can- 
not b3  raised  by  a  general  demurrer  to  a  bill  of  review,  filed  for  the  purpose 
of  annulling  or  reversing  it  The  objection  can  go  only  to  the  propriety  of 
filing  the  bill,  and  not  to  the  equity  of  it  when  filed. 

3.  The  chancellor  has  the  power,  under  tlie  statute  of  this  State,  to  direct  the  de- 
cree on  the  original  bill  to  Ije  stayed  in  such  manner  as  he  may  deem  advisable ; 
or  he  may  allow  the  bill  of  review  to  be  filed,  and  let  the  complainant  pro- 
ceed with  the  execution  of  the  original  decree. 

4.  An  agreement  entered  into  between  the  complainant  and  one  of  the  defendants 
after  publication  of  testimony  has  passed,  whereby  the  complainant,  for  a  val- 
uable consideration  pai(!  liim  by  said  defendant,  agrees  to  proceed  no  further 
against  him  in  the  original  suit,  and  reserves  his  right  to  proceed  against  the 
other  defendant,  is  good  matter  for  a  bill  of  review,  and  entitles  said  defend- 
ant to  relief  against  the  original  decree. 

Error  to  the  Chancery  Court  of  Madison. 
Tried  before  the  Hon.  D.  G.  Ligon. 

The  bill  in  this  case  alleges,  that  in  the  year  1843,  the 
plaintiff  in  error  filed  his  original  bill  in  equity,  setting  forth 
a  partnership  between  the  plaintiff  in  error,  James  M.  Coch- 
ran, Archibald  Rison,  Joseph  Caruthers  and  James  M.  Martin, 
praying  that  an  account  might  be  had  of  the  partnership  trans- 
actions, with  the  view  of  ascertaining  how  much  the  firm  was 
indebted  to  him,  and  for  a  decree  in  his  favor  for  the  amount 
that  might  be  ascertained  to  be  due  to  him.  It  is  also  alleged 
that  the  defendant  in  error,  the  complainant  below,  and  the 
other  members  of  the  firm  answered  the  bill,  after  which  the 
bill  was  amended,  and  that  they  answered  the  amended  bill. 
It  is  further  alleged  that  depositions  were  taken,  and  an  order 
of  reference  was  made  to  state  the  accounts  between  the  pax- 
ties  ;  that  a  report  was  made  by  the  master  to  which  excep- 
tions were  filed,  and  that  the  exceptions  were  set  down  to  be 
heard  by  the  chancellor/  It  is  also  alleged,  that  after  the  re- 
port was  made,  and  the  exceptions  thereto  filed,  and  only  a 
few  days  before  the  final  hearing,  the  said  Cochran,  by  his 
agreement  in  writing,  in  consideration  of  $400  paid  to  him  by 
the  complainant,  bound  himself  to  proceed  no  further  in  said 
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suit  against  tlie  complainant,  for  any  part  of  the  liability  souglit 
to  be  enforced  by  said  bill ;  but  that  the  agreement  stipulated 
that  Cochran  should  reserve  his  right  to  proceed  against  the 
other  defendants  to  said  suit,  as  if  no  agreement  had  been 
made,  which  agreement  Avas  left  in  the  possession  of  James 
Robinson,  the  solicitor  of  said  Cochran ;  that  on  the  final  hear- 
ing of  the  cause,  upon  the  exceptions  to  the  master's  report,  this 
agreement  was  proved  and  filed  amongst  the  papers,  complain- 
ant believing  at  the  time  that  he  would  obtain  the  full  benefit 
of  this  agreement  upon  the  final  decree  ;  but  that  the  decree 
was  rendered,  without  regard  to  this  agreement,  against  this 
complainant,  as  well  as  against  his  copartners.  It  is  also  al- 
leged that,  immediately  after  the  adjournment  of  Court,  Coch- 
ran obtained  an  execution,  and  is  now  seeking  to  enforce  the 
collection  of  the  entire  amount  of  the  decree  out  of  the  com- 
plainant. The  agreement  is  set  out,  as  an  exhibit  to  the 
bill,  as  well  as  the  decree  rendered  in  favor  of  Cochran  upon 
his  bill,  from  which  it  appears  that  Cochran  recovered  against 
Martin  individually  $285  yW,  and  against  this  complainant 
and  Caruthers,  jointly,  the  sum  of  $2262  yVo-  The  bill  prays 
that  the  decree  rendered  on  the  original  bill  may  be  reviewed, 
that  it  be  reversed,  and  for  nought  held,  and  the  complainant 
placed  in  the  same  situation  as  he  would  have  been,  had  it 
never  been  rendered.  It  also  prayed  an  injunction,  restrain- 
ing the  execution  of  the  decree. 

The  answer  of  Cochran,  who  alone  was  made  a  party  to 
the  bill,  admits  the  execution  of  the  agreement,  and  states 
that  it  was  further  agreed  that  this  agreement  should  be  kept 
secret  from  Caruthers,  the  other  defendant,  but  that  the  com- 
plainant had  violated  this  part  of  the  agreement ;  and  in  ef- 
fect also  admits  that  he  is  attempting  to  coerce  the  entire 
amount  of  the  decree  out  of  the  complainant.  The  answer 
concludes  with  a  demurrer  to  the  bill,  and  several  causes  of 
demurrer  are  assigned : 

1st.  That  there  is  no  equity  in  the  bill ; 

2d.  That  it  is  not  shown  that  there  is  any  error  apparent 
on  the  face  of  the  decree ; 

3d.  That  the  bill  does  not  disclose  any  new  fact  discovered 
since  the  decree ; 

4th.  That  the  agreement  cannot  operate  as  a  discharge  of 
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the  whole  debt ;  besides  several  other  grounds,  not  necessary 
to  notice. 

The  chancellor  granted  the  prayer  of  the  bill,  and  vacated 
the  decree  as  to  the  complainant. 

James  Robinson,  for  plaintiff  in  error. 

Bills  of  review  may  be  brought  for  errors  apparent  upon 
the  face  of  the  decree,  and  for  facts  discovered  too  late  to  be 
made  available  on  the  first  hearing.  Story's  Equity  Plead. 
424,  §§  404,  405;  3  Daniel's  Ch.  Plead.  &  Pr.  1727. 

There  is  no  pretext  for  saying  this  bill  was  properly  brought 
upon  the  first  ground ;  for  there  is  not  only  no  error  upon  the 
face  of  the  decree,  but  there  is  no  error  in  it  for  which  this 
court  would  reverse. 

If  the  paper  offered  was  worth  any  thing,  its  worth  should 
have  been  asserted  in  a  different  mode.  It  was  not  put  in 
issue,  and  therefore  not  admissible  evidence  for  £iny  purpose. 

Then  upon  the  second  ground :  Was  this  fact  discovered 
after  the  decree,  or  so  lately  before  it  that  defendant  had  no 
opportunity  to  avail  himself  of  it  ?  The  paper  relied  on  was 
made  on  the  7th  November,  1848,  and  the  succeeding  term 
was  on  the  first  Monday  in  December  after. 

Now  the  question  is,  was  there  any  way  or  mode  by  which 
the  defendant  could  have  put  this  fact  of  payment  in  issue. 

It  has  been  held  by  some,  that  this  might  be  put  in  issue 
by  a  cross  bill.  3  Daniel's  Ch.  Plead.  &  Pr.  1743  ;  Story's 
Equity  Plead.  414,  §  392. 

From  this,  it  seems  it  could  have  been  accomplished  by 
cross  bill. 

By  our  statute,  and  decisions  founded  upon  it,  any  part  of 
the  pleadings  at  any  stage  of  the  cause  may  be  amended. 
Clay's  Digest,  851,  §  27;  9  Ala.  647. 

So  that  it  appears,  that  there  were  two  ways  in  which  he 
could  easily  have  put  this  fact  in  issue.  If  there  was  a  possi- 
bility of  using  the  new  fact  in  the  first  case,  then  such  a  bill 
will  not  lie.     3  Daniel's  Ch.  Plead.  &  Pr.  1727.      v 

2.  But  were  it  even  put  in  issue,  it  would  not  avail,  for  the 
agreement  was  without  consideration.  A  restoration  of  a  part 
of  a  debt  is  no  consideration  for  a  promise  to  suspend  the 
collection  of  the  balance.     Leverett  &  Co.  v.  Bates,  6  Ala. 
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482 ;  Wilson  v.  Bank  of  Orleans,  9  Ala.  847 ;  7  Johns.  R. 
209  ;  2  Cow.  139 ;  12  Johns.  R.  426. 

3.  This  bill  is  predicated  upon  new  facts,  and  should,  there- 
fore, have  been  filed  by  leave  of  the  Court  first  obtained  there- 
for. 3  Daniel's  Ch.  Plead.  &  Pr.  1732 ;  Story's  Equity  PL 
430,  §  412. 

This  leave  not  having  been  obtained  in  this  case,  the  bill 
must  be  dismissed. 

R.  C.  Brickell  and  E.  R.  Wallace,  cmdra. 

1.  If  a  party  seeks  to  reverse  a  decree  which  has  been 
signed  and  enrolled,  upon  error  apparent,  or  on  new  facts^ 
or  facts  discovered  since  publication  passed  in  the  original 
cause,  he  must  file  a  bill  of  review.     3  Daniel's  Ch.  Pr.  1724. 

2.  Matter  discovered  after  a  decree  has  been  rendered,  al- 
though not  capable  of  being  used  as  evidence  of  anything, 
which  was  previously  in  issue  in  the  original  cause,  but  con- 
stituting an  entirely  new  issue,  may  yet  be  the  subject  of  a 
bill  of  review,  or  of  a  supplemental  bill  in  the  nature  of  a 
bill  of  review.     Story's  Eq.  PI.  §  416. 

3.  If  a  bill  of  review  is  grounded  on  new  matter,  it  must 
he  new  and  material  mutter,  pressing  upon  the  decree,  which  has 
arisen,  or  been  discovered  at  too  late  a  period  to  have  been  made 
available  by  proper  diligence  on  the  former  hearing.  Caller 
V.  Shields  et  al.  2  Stew.  &  Port.  417 ;  Williams  v.  Murphy, 
1  Porter,  40 ;  Story's  Eq.  PL  §  412. 

4.  The  ordinance  of  Lord  Bacon  respecting  bills  of  review, 
is  "new  matter,  which  hath  arisen  in  time  after  the  decree, 
and  not  any  new  proof,  which  might  have  been  used,  when 
the  decree  was  made."     Story's  Eq.  PL  §§  404,  424. 

5.  It  is  sufficient,  if  the  new  matter  was  not  discovered 
until  after  publication.  Caller  v.  Shields,  supra ;  Story's  Eq. 
PL  §  415. 

6.  The  reason  of  the  rule  authorizing  bills  of  review,  upon 
discovery  of  new  matter,  after  the  time  when  it  could  have 
been  used  in  the  original  suit,  applies  to  this  case.  It  certain- 
ly can  make  no  difference,  that  the  fact  did  not  exist  prior  to 
the  publication  of  testimony  in  the  original  cause.  It  is  not 
the  time  when  the  fact  occurred,  that  is  material  in  the  con- 
sideration of  this  question.     The  remedy  by  bill  of  review  is 
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given,  because,  when  the  party  is  in  a  condition  to  use  the 
fact,  the  original  cause  has  passed  the  stage  when  testimony 
of  the  fact  could  be  introduced, 

7.  A  cross  bill  could  not  have  been  filed  in  this  case.  A 
cross  bill  must  be  filed  before  publication  passes  in  the  ori- 
ginal cause,  unless  the  plaintiff  in  the  cross  bill  will  go  to  trial 
on  the  proof  already  published.  Governeur  v.  Elmendorf^  4 
John.  Ch.  Rep.  351.     Story's  Eq.  PI.  426,  §  395. 

8.  An  amendment  of  the  answer  would  not  have  been 
available.  Facts  occurring  subsequently  to  the  filing  of  the 
original  answer,  cannot,  with  propriety,  be  put  in  issue  by  an 
amended  answer.  Story's  Eq.  PI.  867,  §  903.  See,  also. 
McKinley  v.  Irvine,  13  Ala.  681. 

9.  This  bill  may,  however,  be  sustained  as  a  bill  impeach 
ing  the  decree  for  fraud.  Bills  of  this  sort  are  original  bills 
in  the  nature  of  a  bill  of  review.     Story's  Eq.  PI.  §§  426, 445 

10.  Where  a  decree  has  been  obtained  by  fraud  and  impo 
sition,  the  court  will  restore  the  parties  to  their  former  situa 
tion,  whatever  their  rights  may  be.  Story's  Eq.  PI.  §§  426 
446.  Of  the  fraud,  in  this  case,  there  can  be  no  doubt 
Cochran,  by  his  agreement,  stipulates,  "not  to  proceed  any 
further  against  Rison."  lie  discharges  him  from  all  liability, 
and  in  effect,  promises  to  dismiss  his  suit  as  to  Rison. 

11.  A  bill,  in  the  nature  of  a  bill  of  review,  impeaching  a 
decree  for  fraud,  may  be  filed  without  leave  of  the  court. 
Story's  Eq.  PI.  §§  426,  446. 

12.  Our  statute  abolishes  the  rule  of  the  English  Chancery 
Court,  requiring  bills  of  review,  grounded  on  new  matter,  to 
be  filed  only  by  leave  of  the  court.  Clay's  Dig.  350,  §  30. 
By  that  statute,  the  chancellor  is  authorized,  when  a  bill  pray- 
ing a  review  of  proceedings,  in  which  a  decree  shall  have  been 
pronounced,  is  presented,  to  make  an  order  staying  proceed- 
ings, &;c.,  or  to  refuse  a  stay  of  the  proceedings.  The  Eng- 
lish rule  proceeds  upon  the  ground  that  there  may  be  cases 
where,  although  the  facts,  if  admitted,  would  change  the  de- 
cree, yet  the  court,  looking  to  all  the  circumstances  of  the 
case,  may  deem  it  unadvisable  to  permit  the  bill  to  bfe  filed ; 
therefore,  the  granting  of  such  a  bill  is  not  a  matter  of  right, 
but  rests  in  the  sound  discretion  of  the  court.  Story's  Eq. 
PL  §417.     Our  statute  proceeds  on  the  same  ground,  and  dig- 
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penses  with  the  necessitj'-  of  procuring  leave,  by  authorizing 
the  chancellor,  where  such  a  bill  is  presented,  to  stay  proceed- 
ings. As  to  the  effect  of  this  statute,  P.  &  M.  Bank  v.  Dun- 
das,  10  Ala.  661.  But  if  wrong  in  this  position,  it  is  too  late 
for  the  plaintiff  in  error  to  make  this  objection  now.  Hav- 
ing without  objection  answered  the  bill,  and  proceeded  to  trial 
in  the  court  below,  this  court  will  not  entertain  the  objection. 
Walker  et  al.  v.  Hallett,  1  Ala.  579 ;  Holman  v.  Bk.  of  Nor- 
folk, 12  Ala.  369. 

DAKGAN,  C.  J. — No  question  has  been  made  as  respects 
the  parties  to  this  bill,  neither  in  this  court,  nor  in  the  court 
below ;  and  we  will  therefore  pass  to  the  consideration  of  such 
questions  as  grow  out  of  the  assignments  of  error. 

1st.  Does  the  bill  set  forth  such  matter  as  will  warrant  a 
bill  of  review?  The  main  ground  on  which  it  is  filed  is 
the  written  agreement,  by  which  the  plaintiff  in  error  stipu- 
lated that,  in  consideration  of  $400  paid  by  the  complainant 
to  him,  he  would  proceed  no  further  in  the  original  suit  against 
this  complainant  to  coerce  payment  from  him  of  the  liability 
sought  to  be  enforced  by  the  original  bill,  but  reserved  to 
himself  the  right  to  proceed  against  his  co-partner. 

This  agreement  was  entered  into,  not  only  after  publication 
had  passed  in  the  original  cause,  but  after  a  reference  had 
been  made  to  the  master,  and  he  had  prepared  his  report,  to 
which  exceptions  had  been  filed,  and  only  a  few  days  before 
the  cause  was  to  be  heard  on  the  report  of  the  master.  As 
the  cause  then  stood,  this  agreement  could  not  have  been 
brought  before  the  court  at  the  final  hearing,  and  unless  it 
can  be  brought  forward  by  bill  of  review,  the  complainant 
can  derive  no  benefit  from  it.  I  think  it  clear,  that  it  forms 
the  proper  subject  matter  for  a  bill  of  review.  The  rule  is, 
that  if  the  new  matter  has  arisen,  or  been  discovered,  after 
publication  has  passed,  it  may  be  brought  forward  by  way  of 
bill  of  review.  Story's  Eq.  PI.  §  413 ;  Livingston  v.  Hubbs, 
3  John.  Ch.  R.  124 ;  Dexter  v.  Arnold,  5  Mason,  303. 

2d.  It  may  also  be  objected,  that  the  original  decree  sought 
to  be  annulled  and  reversed  has  not  been  obeyed  and  perform- 
ed by  the  complainant.  But  this  objection  could  not  be  rais- 
ed by  a  general  demurrer,  even  in  England,  where  the  gen- 
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eral  rule  was,  that  the  decree  must  be  performed,  before  a  bill 
of  review  could  be  allowed.  This,  however,  was  but  a  gen- 
eral rule,  and  was  often  dispensed  with.  Daniel's  Ch.  Prac. 
Vol.  3,  172(5.  And  in  the  case  of  Savill  v.  Darrey,  (1  Chan. 
Cases,  42)  the  objection  being  taken  after  the  bill  was  filed, 
the  chancellor  allowed  the  complainant  to  give  security  for 
the  payment  of  the  sum  awarded  by  the  original  decree,  and 
to  proceed  with  the  cause.  This  shows,  that  if  the  objection 
had  been  made  in  the  court  below,  the  bill  itself  would  not 
have  been  considered  defective,  but  that  the  complainant 
might  have  been  allowed  to  give  security  to  perform  the  ori- 
ginal decree,  and  then  to  have  proceeded.  Indeed,  this  ob- 
jection can  go,  only,  to  the  propriety  of  filing  the  bill,  and 
not  to  the  equity  of  the  bill  when  filed. 

But,  independent  of  this,  under  our  statute,  the  chancellor 
has  the  right  to  direct  the  decree  on  the  original  bill  to  be 
staid  in  such  manner  as  he  may  deem  advisable,  or  he  may 
allow  the  bill  to  be  filed,  and  let  the  complainant  proceed 
with  the  execution  of  the  decree  in  the  original  cause,  (Clay's 
Digest,  350);  and  in  the  case  at  bar,  by  a  restraining  order,  he 
enjoined  the  execution  of  the  original  decree.  Had  the  ob- 
jection, therefore,  been  made  in  a  proper  manner,  and  at  the 
proper  time,  it  could  not  have  prevailed ;  but  it  is  self-evident, 
that  it  could  not  be  successfully  urged  in  this  court,  by  means 
of  a  general  demurrer  to  the  bill. 

The  answer  admits  all  the  material  allegations  of  the  bill, 
and  the  sole  question,  therefore,  is,  whether  the  bill  warrants 
the  decree  that  was  rendered.  Without  undertaking  to  say 
what  influence  this  agreement  would  have,  between  the  plain- 
tiff in  error  and  Joseph  Caruthers,  the  copartner  of  the  com- 
plainant, we  think  it  clear,  that  it  is  binding,  as  between 
the  complainant  and  defendant.  There  was  neither  fraud  nor 
misrepresentation  in  its  execution,  and  Cochran  had  a  full 
knowledge  of  the  condition  of  his  original  suit  at  the  time  he 
entered  into  the  contract.  It  therefore  binds  him,  and  the 
chancellor  did  not  err  in  the  decree  that  he  rendered. 

LIGON,  J.  having  been  the  chancellor  who  pronounced 
the  decree  in  the  court  below,  did  not  sit  in  this  cause. 
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CLAEKE  VS.  PRATT. 

1.  In  au  action  of  debt  upon  a  judgment  rendered  in  Mississippi,  it  is  error  to  ren- 
der judgment  final  by  nil  dicit,  without  the  intei-vention  of  a  jury,  for  the  amount 
of  the  debt  and  eight  per  cent,  interest  thereon  as  damages. 

2.  The  court  cannot  take  judicial  notice  of  the  rate  of  interest  in  a  sister  State, 
from  the  table  of  mterest  prepared  by  the  Secretaiy  of  State  and  appended  to 
the  acts  of  the  Legislature,  as  required  by  the  act  of  1848.  The  rate  of  interest 
must  be  ascertained  by  a  juiy,  and  the  table  appended  to  the  acts  is  only  ^rma 
facie  evidence,  which  may  be  rebutted  by  other  proofl 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  Bragg. 

Douglass  Smith,  for  plaintiff  in  error. 

1.  It  was  error  to  take  judgment  by  default,  and  compute 
the  damages  (in  suit  upon  note  made  in  Mississippi)  without 
proof  of  the  rate  of  interest  of  the  State  of  Mississippi. 
Dunn  V.  Clement,  2  Ala.  Rep.  392 ;  Evans  v.  Clarke,  1 
Port.  388  ;  Evans  v.  Erwin  et  al.  1  Port.  390. 

The  judgment  in  such  case  must  be  reversed.  It  is  not 
such  a  clerical  error  as  can  be  corrected  by  reducing  the 
judgment  to  the  amount  of  principal  due  on  the  note.  Evans 
V.  Erwin  &  Dunlap,  1  Port.  390. 

In  debt  upon  a  foreign  judgment,  in  the  absence  of  a  plea, 
the  case  ought  to  be  submitted  to  a  jury,  upon  an  inquiry  of 
damages.     Murray  v.  Cone,  8  Port.  250. 

Under  the  issue  of  nul  tiel  record,  the  court  will  not  give 
the  interest  of  the  sister  State  upon  such  judgment.  The 
rate  and  the  amount  of  interest  must  be  found  by  a  jury. 
Hunt  &  Condry  v.  Mayfield,  2  Stew.  124. 

The  act  of  1848,  p.  80,  only  makes  the  table  prepared  by 
the  Secretary  of  State  prima  facie  evidence  to  prove  the  rate 
of  interest.  See  this  statute  construed  in  the  case  of  the  Mo- 
bile and  Cedar  Point  Railroad  Company  v.  Talman  k  Ralstons, 
15  Ala.  Rep.  493. 

Where  a  debt  is  ascertained  by  a  writing,  the  judgment 
by  default,  whatever  may  be  the  sum,  is  final ;  but  where 
it  is  not,  the  damages  must  be  ascertained  by  a  jury.    Ken- 
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non  V.  Henderson,  6  Ala.  Rep.  132  ;  Witherington  v.  Brant- 
Ij,  18  Ala.  200.     Judgment  in  last  case  is  by  nil  dicit. 

The  necessity  of  proof  of  interest  is  shown  by  the  fact, 
that  the  clerk  calculated  the  interest  at  eight  per  cent.,  when 
the  real  rate  of  interest  is  six  per  cent.  See  How.  &  Hutch. 
Dig.  643.  See  for  decisions  in  the  State  of  Mississippi,  to 
same  effect  as  ours,  Fretwell  v.  Dinsraore,  Walk.  Rep.  484 ; 
Henry  v.  Halsey,  5  S.  &  M.  573. 

Wm.  G.  Jones,  contra. 

1.  It  is  conceded  that,  by  the  decisions  of  this  court,  made 
prior  to  the  passage  of  the  act  of  18th  February,  1848,  (sess. 
acts  of  1848,  p.  80,)  our  courts  would  not  judicially  know 
the  rate  of  interest  in  our  several  sister  States.  This  legal 
presumption  of  judicial  ignorance,  was  one  of  those  legal  fic- 
tions which  was,  in  nine  cases  out  of  ten,  untrue  in  itself,  and 
in  practice,  productive  of  unnecessary  inconvenience  and 
expense.  It  is  submitted  that  it  was  to  remedy  this  inconve- 
nience that  the  statute  above  referred  to  was  passed.  The 
effect  of  that  statute,  with  the  table  of  the  rates  of  interest 
published  at  the  end  of  the  session's  acts,  is,  to  give  to  the 
courts,  and  their  ministerial  officers,  authentic  information  as 
to  the  rates  of  interest  in  other  States.  They  now  can  know 
and  notice  this  judicially.  This  being  so,  it  was  proper,  un- 
der the  provisions  of  the  statute,  Clay's  Dig.  325  §  70,  for  the 
court,  by  its  clerk,  to  compute  the  interest  in  this  case.  The 
interest  was  properly  computed  at  eight  per  cent,  that  being 
the  Mississippi  rate  of  interest  at  the  time  the  judgment  was 
rendered  in  Mississippi.     Sess.  acts  1848,  p.  460. 

2.  It  is  insisted  that  the  statute  of  1848  only  makes  the 
table  prifna  facie  evidence  of  the  rates  of  interest.  But  it  is 
not  evidence  to  juries  only.  It  is  equally  evidence  to  the 
courts  and  their  officers.  Would  it  not  be  evidence  to  one  of 
our  Probate  Judges,  in  ascertaining  the  amount  to  be  allowed 
on  a  note  made  payable  in  another  State,  and  filed  here  as  a 
claim  against  an  insolvent  estate  ?  Certainly  it  would,  ^nd 
so  too  in  a  chancery  court.  And  no  sufficient  reason  is 
assigned  why  the  Circuit  Court  should  not  also  judicially  act 
on  it  It  is  the  act  of  the  court ;  the  clerk  merely  acts  min- 
isterially in  making  the  computation.     If  he  adopts  a  wrong 
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rate,  or  makes  an  error  in  his  calculation,  the  court  should 
and  would  correct  it, 

CHILTOISr,  J. — This  was  an  action  of  debt  upon  a  judg- 
ment rendered  in  the  State  of  Mississippi.  The  Circuit  Court 
proceeded  to  render  judgment  final  by  nil  dicit^  without  the 
intervention  of  a  jury,  for  the  debt  and  eight  per  cent,  inter- 
est as  damages. 

This  was  clearly  erroneous.  The  interest  depended  upon 
the  law  of  Mississippi  as  to  the  rate  to  be  allowed,  and  proof 
of  what  that  law  was  should  have  been  made,  before  any 
amount  by  way  of  interest  could  be  recovered.  The  act  of 
1848  (see  pam.  acts,  p.  80,)makes  the  table  to  be  prepared  and 
appended  by  the  Secretary  of  State  to  the  acts,  prima  fade 
evidence  of  what  the  foreign  interest  was ;  but  that  evidence 
was  not  conclusive,  and  could  have  been  controverted.  Be- 
sides, it  was  evidence  for  the  consideration  of  the  jury,  before 
whom  the  facts  must  be  controverted,  if  disputed,  and  not 
for  the  court.  In  the  case  of  Mobile  and  Cedar  Point  Kail- 
road  Company  v.  Talman  &  Kalstons,  15  Ala.  Eep.  472-493, 
we  had  occasion  to  construe  this  act  of  1848,  and  we  there 
held  that  the  court  could  not  judicially  know  the  rate  of  in- 
terest, from  the  table  prepared  by  the  Secretary  ;  that  it  was 
only  prima  facie  evidence,  and  liable  to  be  rebutted  or  dis- 
proved, and  as  a  corollary  from  that  proposition,  the  defen- 
dant should  have  an  opportunity  of  contesting  it  before  the 
appropriate  triers  of  the  facts,  the  jury.  That  the  Orphans' 
or  Probate  Court  Judge  may  receive  such  evidence  and 
decide  upon  it,  does  not  aid  the  defendant  in  error  as  an 
argument,  since  the  law  applicable  to  the  organization  and 
proceeding  of  that  court  makes  the  judge,  unless  a  jury  is 
called,  the  trier  of  the  facts. 

The  cases  cited  by  the  counsel  for  the  plaintiflf  in  error 
clearly  show,  that  the  rate  of  interest  must  be  found  by  a 
jury,  who,  upon  inquiry  as  to  the  damages,  must  assess  the 
amount.     2  Stew.  Rep.  124. 

And  as  this  defect  is  not  cured  by  the  act  of  1848,  the 
judgment  must  be  reversed  and  the  cause  remanded. 
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MONTGOMERY  MANUFACTURING  COMPANY  vs. 

THOMAS. 

1.  In  a  declaration  oil  a  written  agreement  containing  several  distinct  stipulations 
to  bo  performed  by  the  defendant,  some  of  which  have  been  performed,  it  is  not 
necessary  that  the  breach  assigned  should  negative  the  performance  of  the 
defendant's  contmct  in  tola,  but  it  will  be  sufficient  if  it  avers  non-performance 
in  any  one  particular,  and  shows  that  the  plaintiff  has  a  good  cause  of  action. 

2.  When  the  declaration  assigns  a  sufficent  breach,  and  shows  a  goovl  cause  of 
action,  unnecessary  averments,  which  are  added  by  way  of  inducing  special 
damages,  arc  mere  surplusage,  and  furnish  no  ground  for  demurrer. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  George  Goldthwaite. 

The  defendant  in  error  brought  an  action  of  assumpsit  in 
the  court  below,  against  the  plaintiff  in  error,  on  a  written 
agreement,  the  terms  of  which  are  substantially  set  forth  in 
the  first  count  of  the  declaration,  and  are  these :  That  the 
plaintiff  in  error,  being  the  owner  of  certain  iron-works,  em- 
ployed the  defendant  to  superintend  them  for  the  term  of 
three  years,  at  the  rate  of  $1800  for  the  first  year,  $2000  for 
the  second,  and  $2200  for  the  third,  to  be  paid  monthly  if 
required,  and  an  additional  sum  of  $500  if  the  defendant  in 
error  should  remain  in  the  employment  of  the  plaintiff  in 
error  for  the  term  of  three  years,  and  faithfully  perform  his 
part  of  the  contract ;  that  defendant's  employment  was  to 
commence  from  the  date  of  his  arrival  in  the  city  of  Mont- 
gomery.    It  was  further  agreed,   that  the  plaintiff  should 
have  the  right  to  discharge  the  defendant  from  service,  if  he 
should  at  any  time  fail  to  perform  the  duties  of  his  ofiice  as 
superintendent,  or  be  found  incompetent  to  the  performance 
of  said  duties ;  that  he  was  to  enter  on  the  discharge  of  his 
duties  at  as  early  a  day  as  practicable,  and  that  he  should  de- 
vote his  whole  time,  talents,  energy  and  ability  to  his  said 
duties  as  aforesaid,  and  to  the  interest  of  the  plaintiff;  that 
his  attention  to  his  duties  was  to  be  such  as  a  careful,  prudent, 
industrious  and  energetic  man  would  give  to  his  own  affairs. 
The  declaration  sets  out  particularly  other  parts  of  the  agree- 
ment, which  it  is  not  necessary  to  note.     The  defendant  avers 
30 
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that  under,  and  in  pui-suance  of  this  agreement,  he  came  to 
the  city  of  Montgomery  at  as  early  a  day  as  practicable,  and 
entered  into  the  employment  of  the  plaintiff,  and  on  the  dis- 
charge of  his  duties,  and  did  give  such  attention  to  his  busi- 
ness as  a  prudent,  industrious  and  energetic  man  would  give 
to  his  own  affairs,  and  did  and  performed  all  things  on  his 
part  required  to  be  done  and  performed,  by  said  agreement, 
until  the  6th  day  of  May,  1851 ;  that  he  has  ever  been  ready 
and  willing  to  perform,  and  offered  to  continue  and  perform 
his  agreement,  and  remain  in  the  employment  of  plaintiff 
until  the  expiration  of  three  years  from  the  date  of  the  com- 
mencement of  the  performance  of  said  agreement. 

The  breach  assigned  is,  that  the  plaintiff"  would  not  and 
did  not  continue  the  defendant  in  his  service,  according  to 
the  terms  of  the  agreement  between  them,  for  three  years ; 
but  on  the  contrarj',  refused  to  suffer  or  permit  the  defendant 
to  continue  in  said  service  and  employment,  and  without  any 
good  and  sufficient  cause  or  reason,  defendant  not  having 
failed  to  perform  all  or  any  of  his  said  duties,  and  not  having 
been  found  incompetent  to  such  performance,  discharged  him 
from  employment,  and  has  from  that  time  wholly  neglected 
and  refused  to  retain  and  employ  him.  "  By  means  of  which, 
he  has  lost  and  been  deprived  of  all  the  wages,  profits,  and 
advantages,  which  he  otherwise  might,  and  would  have 
derived  and  acquired,  by  being  continued  in  the  said  service 
and  employ  of  the  said  defendant,  and  the  said  plaintiff  has 
been  and  is,  by  means  of  the  premises,  wholly  unemployed ; 
and  has  lost,  and  been  deprived  of  a  large  sum  of  money, 
to-wit,  five  hundred  dollars,  for  expenses  incurred  in  remo- 
ving from  said  city  of  Montgomery  as  aforesaid  back  again 
to  said  city  of  Boston,"  &c. 

To  this  count  in  the  declaration,  the  defendant  below  inter- 
posed a  general  demurrer,  which  was  overruled  by  the 
court. 

The  judgment  of  the  court  below,  in  overruling  the  de- 
murrer, is  here  assigned  for  error. 

Harris  and  Semple,  for  plaintiff  in  error. 
1.  All  damages  must  be  the  result  of  the  injury  complained 
of,  and  the  natural  and  proximate  consequence  of  it.    2 
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Greenl.  on  Ev.  p.  245  §  254;  Lib.  Ed.  p.  209  §  254;  ib.  p. 
258  §  256,  Lib.  Ed. ;  2  Greenl.  Lib.  Ed.  210  §  256. 

2.  In  an  action  to  recover  damages  for  the  breach  of  a  con- 
tract to  serve  for  a  limited  time,  the  measure  of  damages  is 
the  injury  sustained  up  to  the  time  of  the  trial,  when  the 
suit  is  brought  before  the  expiration  of  the  term  of  service. 
Martin  v.  Everett,  11  Ala.  Rep.  375  ;  Davis  v.  Ay  res,  9  Ala. 
Rep.  294. 

8.  An  allegation  of  the  character  in  which  the  plaintiff 
sues,  or  of  his  title  to  damages,  though  sometimes  superfluous, 
is  generally  descriptive  in  its  nature,  and  requires  proof.  1 
Greenl.  on  Ev.  66  §  58. 

4.  The  declaration  is  defective,  because  it  does  not  aver  a 
performance  of  the  various  duties  which  the  defendant  under- 
took to  perform  during  the  time  he  remained  in  the  employ- 
ment of  the  plaintiff  in  error.  The  general  averment  of 
performance  is  not  sufficient.  He  must  set  out  the  manner 
of  the  performance,  and  show  that  during  the  time  he  was  in 
the  employment  of  defendant  below,  he  performed  the 
agreement  on  the  part  of  the  defendant  in  error  to  be  per- 
formed. 1  Chit,  on  PI.  p.  top  320,  mar.  321,  214.  There  is 
no  averment  of  the  capacity  of  the  defendant  in  error  to  per- 
form his  agreeement. 

5.  The  allegation  of  special  damages  in  the  declaration, 
entitled  the  defendant  in  error  to  give  evidence  of  these  dam- 
ages alleged  in  the  declaration,  and  of  consequence  would 
have  authorized  the  jury  to  find  those  damages  if  proven. 

Watts,  Judge  &  Jackson",  contra. 

1.  The  declaration  is  sufficient.  It  contains  a  good  and  suf- 
ficient cause  of  action  ;  and  since  the  abolishment  of  special 
demurrers,  that  it  is  all  that  is  requisite. 

2.  There  is  a  sufficient  averment  of  performance  on  the 
part  and  behalf  of  the  plaintiff  below,  to  entitle  him  to  re- 
cover, if  discharged  without  cause  ;  and  there  is  a  good  and 
sufficient  averment  of  his  discharge  without  cause. 

3.  The  particular  grounds,  or  causes  of  damage,  set  forth 
in  the  conclusion  of  the  declaration,  whether  legitimate  or  not, 
are  immaterial:  if  illegitimate,  they  may  be  rejected  as  sur- 
plusage. 
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4.  If  any  ground  of  damage,  illegitimate  and  improper, 
had  been  insisted  upon  in  the  court  below,  and  decided  ad- 
versely to  plaintiff  in  error,  he  might  have  excepted  to  the 
ruling  of  the  court  thereon,  and  had  a  proper  correction 
made  in  this  court. 

LIGON,  J. — In  the  declaration  before  us,  the  plaintiff  be- 
low has  set  out  the  agreement  between  himself  and  the  defen- 
dant at  length,  averring  all  its  stipulations ;  but  in  assigning 
breaches,  has  confined  himself  to  a  violation  and  non-perform- 
ance of  one  part  of  the  agreement  only,  viz :  that  the  defen- 
dant, without  any  sufiicient  cause,  refused  to  continue  him  in 
its  service  for  the  period  of  three  years,  the  term  for  which 
he  was  employed  by  it.  By  means  of  this  breach  of  the 
agreement,  he  avers  he  has  been  thrown  out  of  employment, 
and  sustained  damages  to  a  large  amount. 

Had  this  count  in  the  d(-claration  closed  here,  there  could 
be  no  doubt  of  its  sufficiency,  and  freedom  from  all  exception. 
For  all  that  is  required  in  declarations  on  agreements  of  this 
kind  is,  that  they  set  forth  a  good  and  sufficient  cause  of 
action  ;  and  here  we  have  an  averment  of  performance,  and 
readiness  to  perform  the  agreement  to  serve  the  defendant 
for  the  term  of  three  years,  accompanied  by  the  further  aver- 
ment that  the  defendant  below  deprived  him  of  his  place  and 
discharged  him  without  cause.  The  law  requires,  that  both 
in  setting  out  the  agreement,  and  assigning  the  breach, 
enough  must  be  placed  on  the  record  to  show  that  the  con- 
tract has  been  broken  ;  and  that  the  plaintiff  had  a  cause  of 
action.  Breckenridge  v.  Lee,  3  Bibb,  330 ;  Hard  v.  Trimble, 
3  Marsh.  533 ;  Watts,  Ex'r,  v.  Sheppard,  2  Ala.  Kep.  426. 
In  assigning  the  breach,  it  is  not  necessary  to  use  the  precise 
terms  of  the  agreement  sued  on,  but  it  is  sufficient  to  state 
the  intention  of  the  parties,  as  it  may  be  collected  from  the 
instrument  itself.  10  Wheat.  449 ;  5  Mod.  133 ;  10  Mod. 
150.  Nor  is  it  necessary  that  the  breach  assigned  should 
negative  the  performance  of  the  defendant's  contract  in  every 
particular ;  if  it  has  been  performed  in  part,  it  is  enough  to 
aver  a  non-performance  of  the  residue.  Dale  v.  Roosevelt,  9 
Cow.  Rep.  308. 

Although  in  assigning  a  breach,  the  plaintiff  must  do  it  in 
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such  terms  as  to  show  that  the  defendant  has  broken  his  con- 
tract, in  consequence  of  which  a  right  of  action  has  accrued 
to  him,  yet  a  mere  informal  matter,  superadded  to  a  good 
breach,  would  not  be  a  fatal  objection  ou  general  demurrer. 
5  East.  270 ;  5  B.  &  C.  284.  It  would  be  regarded  as  sur- 
plusage, furnishing  no  ground  for  demurrer,  the  maxim  be- 
ing, utile  per  inutile  non  vitiatur.     Stephens'  Pleadings,  422. 

We  must  apply  these  general  rules  to  the  declaration  before 
us  It  has  been  shown  that  the  breach  assigned  is  sufficient 
to  warrant  a  recovery,  but  it  is  argued  for  the  plaintiff  in 
error,  that  the  declaration  is  rendered  defective  because  the 
pleader  had  added  the  words  "  and  has  lost  and  been  deprived 
of  a  large  sum  of  money,  to-wit,  five  hundred  dollars,  for 
expenses  incurred  in  removing  from  said  city  of  Montgomery 
aforesaid,  back  again  to  said  city  of  Boston."  This  is  a  mere 
deduction  of  a  right  to  particular  damages,  arising  from  the 
breach  previously  assigned,  and  can  only  be  regarded  as  sur- 
plusage. It  cannot  affoct  the  breach  assigned,  which  is  full 
and  complete  without  it,  and  it  may  be.^stricken  out,  or  disre- 
garded, 2  Ala.  425. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  must  be  affirmed. 


FROWNER  ET  AL.  vs.  JOHNSON  et  al. 

1.  Upon  a  bill  filed  in  the  Court  of  Chancery  for  the  distribution  of  an  estate, 
if  one  of  the  distributees  dies  after  the  commencement  of  the  suit,  it  must,  as  a 
general  rule,  be  revived  against  his  personal  representative  ;  and  a  failure  so 
to  revive  will  be  error,  although  the  objection  is  not  raised  in  the  court  below 

2.  A  decree  of  distribution  having  been  made  to  the  children  of  a  deceased  dis- 
tributee, the  assignment  that  there  is  error  in  the  decree  of  distribution  presents 
the  question  whether  the  sums  decreed  were  distributed  to  the  proper  parties. 

3.  The  plaintiff  in  error  will  not  be  decreed  full  costs  in  the  Appellate  Court, 
when  the  error,  for  which  the  decree  of  the  court  below  is  reversed,  might 
have  been  remedied  if  the  objection  had  been  raised  in  the  primary  court 

Error  to  the  Chancery  Court  of  Mobile. 
Tried  before  the  Hon.  J.  W.  Lesesne. 
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Percy  Walker  and  Rapier,  for  plaintiffs  in  error. 

1.  Elizabeth  C.  Acre  was  a  devisee  under  the  will,  which 
was  sought  to  be  set  aside.  She  was  an  essential  party.  The 
bill  prayed  that  she  be  made  a  defendant ;  but  she  was  never 
brought  before  the  court  by  service  of  process ;  nor  did  she 
voluntarily  appear  and  submit  to  its  jurisdiction.  The  de- 
cree, on  this  account,  cannot  be  sustained,  whether  she  and 
the  other  defendants  below,  or  the  other  defendants  without 
her,  object  to  it.  McMaken  v.  McMaken,  18  Ala.  Eep.  578 ; 
Batre  et  al.  v.  Auze's  Heirs,  5  Ala.  Rep.  173;  Story's  Eq. 
PI.  76;  1  Peters  299;  Cockburn  v.  Thompson,  16  Ves. 
825  ;  Inge  et  al.  v.  Boardman,  2  Ala.  Rep.  335. 

2.  As  to  the  amendment  of  the  bill :  There  was  issued  a 
notice  of  application  to  amend.  This  notice  was  not  served 
by  the  sheriff;  but  purports  to  have  been  acknowledged  by 
this  party ;  but  there  was  no  proof  of  her  acceptance  of  ser- 
vice, and  in  such  case,  that  which  purports  to  be  acceptance 
of  service  is  not  prima  facie  evidence  of  notice  to  her.  9  P. 
426;  7  P.  171;  8  Ala.  Rep.  276. 

The  affidavit  of  the  non-residence  of  the  defendant.  King, 
is  defective  in  not  setting  out,  as  required  by  rule,  whether  he 
was  a  minor  or  not. 

The  eighth  rule  of  Ch.  Prac.  (Clay's  Digest  613)  authorizes 
the  Register  to  make  orders  allowing  amendments ;  but  such 
orders  shall  only  be  made  upon  five  days  notice  to  the  ad- 
verse party.  The  defendant.  King,  had  no  notice ;  nor  had 
Caroline  E.  Acre  notice ;  for  there  is  no  proof  that  she  ac- 
cepted service. 

The  thirteenth  rule  Ch.  Prac.  requires  that  amendments 
shall  be  served  within  sixty  days  after  they  are  filed,  or  they 
shall  be  considered  as  waived.  In  this  case  there  was  a  ma- 
terial amendment,  and  no  service  of  it  was  attempted  to  be 
effected  upon  King  and  Caroline  Acre.  Yet  the  amendment 
was  not  regarded  as  waived,  and  the  cause  progressed  as  if 
notice  had  been  given. 

8.  As  to  the  revivor  on  the  death  of  Mrs.  Johnson.  The 
death  of  Mrs.  Johnson,  one  of  the  complainants,  was  suggest- 
ed in  February,  1845.  The  suit  could  only  be  revived  in  the 
names  of  her  heirs,  by  bill  of  revivor.  The  fifteenth  rule  Ch. 
Prac.,  authorizing  a  revivor  by  sci.  fa.,  applies  only  to  a  case 
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where  an  administrator  or  executor  is  sought  to  be  made  a 
party.  The  term  personal  representative  means  an  executor 
or  administrator.  2  Bouvier's  Law  Diet.  319  ;  5  Ves.  402 ; 
2  Ala.  Rep.  335 ;  4  P.  245.  The  revivor  as  a  revivor  by 
sci.  fa.  is  altogether  irregular  and  insufficient. 

All  applications  to  the  Register,  when  a  notice  is  required, 
should  be  in  writing.  (Rule  9,  Ch.  Prac.)  There  was  no 
such  written  application. 

"Whether  the  proceeding  is  by  bill  of  revivor,  or  by  set. /a., 
notice  to  the  parties  in  interest  must  be  given. 

Notice  addressed  to  defendants,  Frowner  and  wife  and  Ma- 
gee,  was  issued  in  February,  1845,  notifying  them  that  an 
order  of  revival  would  be  made,  unless  cause  to  the  contrary 
was  shown,  &c.  Service  of  this  notice  purports  to  have  been 
accepted  by  Frowner  for  himself  and  Avife ;  but  there  is  no 
proof  of  Frowner's  signature,  and  it  is  as  if  no  service  had 
been  made.  (See  authorities  on  this  point,  Supra.)  But  if 
the  proceedings  had  in  the  court  below,  since  the  pending  of 
the  cause  in  this  court,  should  be  regarded  as  establishing  the 
acceptance  of  service  by  Frowner ;  yet  his  acceptance  of  ser- 
vice for  his  wife  was  not  authorized,  and  was  insufficient  to 
conclude  her  rights.  The  bill  seeking  to  affect  her  separate 
estate,  service  of  subpoenas  and  notices  upon  her  husband 
alone  was  not  sufficient,  but  should  have  been  both  upon  hus- 
band and  wife.  1  Barbour's  Ch.  Prac,  p.  50,  and  authorities 
there  cited. 

After  notice  issued  that  an  order  of  revival  would  be  made, 
&c.,  the  Register  made  an  order  that  sci.  fa.  issue  in  favor  of 
the  heirs  of  Mrs.  Johnson  to  revive  according  to  rule.  No 
sci.  fa.  issued  pursuant  to  this  order. 

All  orders  for  the  revival  of  proceedings  must  be  regularly 
served.  3  Daniel's  Ch.  Prac.  1709;  1  Harr.  71;  5  Ala. 
Rep.  173. 

It  is  error  to  proceed  to  a  decree  on  a  bill  of  revivor,  with- 
out process  on  the  bill  of  revivor  executed.  Sweet  v.  Bigg, 
5  Litt.  17  ;  Shields  v.  Craig,  6  Monroe  373. 

In  a  proceeding  to  revive,  the  question  of  the  competency 
of  the  parties  to  revive  is  a  material  one,  and  the  parties  al- 
ready upon  the  record  must  have  an  opportunity  to  contest 
the  right  of  the  reviving  party.  2  Sumner  383  ;  11  Ves.  311. 
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The  vitality  of  the  cause  having  been  suspended  by  the 
death  of  the  complainant,  and  not  being  regularly  revived, 
no  decree  could  be  rendered  affecting  the  interest  of  the  de- 
fendant. Cullum  et  al.  v.  Batre's  executor,  2  Ala.  Rep.  419  ; 
1  Ala.  Rep.  725;  Story's  Eq.  PI.  397,  369.  Conceding 
that  an  irregularity  in  the  proceedings  to  revive  may  be 
waived,  there  is  nothing  from  which  a  waiver,  by  plaintiffs 
in  error,  can  be  inferred.     See  2  Ala.  Rep.  419,  above  cited. 

Again :  the  revivor  should  have  been  in  the  name  of  the 
administrator  of  the  deceased,  and  not  in  the  name  of  her 
heirs. 

Phillips  and  Sewall,  for  defendants. 

One  of  the  appellants  in  error  having  shown  to  the  court 
that  she  has  not  authorized  the  writ  of  error,  and  does  not 
desire  the  reversal  of  the  decree,  the  assignment  of  error 
must  be  made  by  the  other  appellants  alone.  Cullum  v.  Ba- 
tre,  1  Ala.  Rep.  126. 

The  decree  cannot  be  reversed  for  any  error  which  effects 
the  appellant  alone,  who  is  content  with  the  decree.  Bumpas 
V.  Webb,  4  Port.  66 ;  Barker  v.  Callahan,  5  Ala.  Rep.  708. 

Where  record  shows  that  publication  was  ordered  against 
non-resident  defendant,  the  court  will  presume  that  the  fact 
of  publication  was  made.  Swift  v.  Stebbens,  4  S.  &  P.  447. 
Nor  is  a  defect  in  the  order  of  publication  available  on  error. 
McGowen  v.  Branch  Bank,  7  Ala.  Rep.  823  ;  Cowart  v. 
Howard,  12  Ala.  Rep.  265. 

Defendant  in  contempt  not  entitled  to  notice,  to  state  the 
account,  and  can  make  no  objection  to  irregularity,  Mussina 
V.  Bartlett,  8  Ala.  Rep.  277;  Butler  v.  Butler,  11  Ala.  Rep. 
668. 

Proof  of  acceptance  of  service  by  Frowner  of  the  sci.  fa.  to 
revive  the  bill,  may  be  made  nunc  pro  tunc  even  after  writ  of 
error  sued  out.  Cullum  v.  Batre,  2  Ala.  Rep.  419 ;  Moore  v. 
Horn,  5  Ala.  Rep.  234 ;  Godbold  v.  Megginson,  16  Ala.  Rep. 
143.  And  the  acceptance  in  his  and  his  wife's  name  was 
good  as  to  her.  Hollinger  v.  Branch  Bank,  8  Ala.  Rep.  605. 
But  if  service  were  not  good  as  to  Mrs.  Frowner,  the  assign- 
ment of  error  being  made  jointly  with  her  husband,  cannot 
be  noticed  by  this  court. 
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The  objection  that  the  administratrix  of  Mrs.  Johnson 
should  have  been  made  a  party  complainant  in  the  bill  to 
revive,  cannot  be  sustained;  there  is  no  such  requisition, 
where  a  married  woman  dies  who  has  filed  a  bill  jointly  with 
her  husband  and  others;  and  if  such  were  the  law,  the  objec- 
tion cannot  be  made  for  the  first  time  in  this  court.  Gayle  v. 
Singleton,  1  Stew.  566 ;  Batre  v.  Auze,  5  Ala.  Rep.  673 ; 
Rugeley  et  al.  v.  Robinson,  10  Ala.  Rep.  702 ;  Butler  v.  But- 
ler, 11  Ala.  Rep.  668;  Alderson  v.  Harrison,  12  Ala.  Rep. 
580.  Nor  if  the  objection  could  be  here  raised  would  the 
court  notice  it,  because  not  among  the  errors  assigned. 

Mere  technical  defects  and  irregularities  are  waived,  by  the 
party  subsequently  proceeding  in  the  cause  without  objection. 
Cullum  V.  Batre,  2  Ala.  Rep.  419 ;  Batre  v.  Auze,  5  Ala. 
Rep.  173;  Davenport  v.  Bartlett,  9  Ala.  Rep.  180;  Holman 
V.  Bank  of  Norfolk,  12  Ala.  Rep.  369;  Rail  Road  Co.  v.  Tal- 
man,  15  Ala.  Rep.  472. 

GOLDTHWAITE,  J.— This  was  a  bill  filed  by  the  de- 
fendants in  error  against  the  plaintiffs,  to  set  aside  the  will  of 
Samuel  Acre,  and  for  distribution  of  the  estate,  as  in  case  of 
intestacy. 

In  the  progress  of  the  case,  an  issue  of  devisavit  rel  non 
was  awarded  and  tried  in  the  law  court,  which  resulted  in  a 
verdict  against  the  will,  which  being  certified  to  the  Chance- 
ry Court,  a  decree  was  there  rendered  setting  aside  the  will. 
After  this,  and  before  an  account  of  the  assets  of  the  estate  was 
taken,  Margaret  Johnson,  one  of  the  complainants  and  a  dis- 
tributee of  said  estate,  died,  and  thereupon  a  scire  facias  was 
issued  to  the  children  and  heirs  of  said  Margaret,  to  make 
them  co-complainants,  and  to  revive  in  their  names.  The 
suit  was  so  revived,  nothing  being  shown  on  the  record  why 
the  personal  representative  of  said  Margaret  was  not  made  a 
party  complainant  as  well  as  the  children,  the  will  of  the  said 
Acre  embracing  personal  as  well  as  real  estate.  Upon  the 
final  decree,  the  children  of  Margaret  Johnson  were  decreed 
the  distributive  share,  which  would  otherwise  have  been  de- 
creed to  said  Margaret.  No  objection  was  made  in  the  court 
below  for  the  want  of  proper  parties.  The  general  assign- 
ment, that  there  is  error  in  the  decree  of  distribution,  brings, 
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as  we  think,  properly  before  this  court  for  revision,  not  only 
the  errors  which  enter  into  it,  resulting  from  the  adoption  of 
erroneous  principles  of  law  or  equity  in  arriving  at  the  result, 
but  also  whether  the  sums  so  distributed  are  decreed  to  the 
proper  persons ;  if,  in  other  words,  there  is  not  an  interest 
outstanding  in  a  stranger  to  these  proceedings,  which  may 
afterwards  be  asserted  against  the  plaintiffs  in  error,  and  re- 
quire all  the  proceedings  in  this  case  to  be  overhauled. 
The  rule  is,  that  when  there  is  a  party  having  an  interest  in 
the  subject  matter  of  the  litigation,  whose  interest  cannot  be 
concluded  by  the  decree,  and  who  may  afterwards  proceed 
for  the  recovery  of  his  interest,  as  though  no  decree  had  been 
rendered,  then  the  Court  of  Chancery,  as  it  cannot  act  defi- 
nitely on  the  rights  of  the  parties,  and  might  do  injustice  to 
others  by  a  decree  grounded  upon  a  partial  view  only  of 
the  real  merits,  will  not  proceed  until  such  absent  party  is 
brought  before  it.  Such  person  is  an  indispensable  party, 
and  the  objection  that  he  was  not  brought  before  the  court 
can  be  taken  for  the  first  time  in  the  Appellate  Court,  Gould 
V.  Hayes  et  al.,  19  Ala.  Eep.,  and  cases  there  cited.  In  the 
case  of  Hall's  Distributees  v.  Andrews,  17  Ala.  Eep.  40, 
which  involved  the  precise  question  we  are  now  considering, 
this  court  uses  the  following  language:  "The  object  of  all 
litigation  is  to  settle,  finally  and  conclusively,  the  rights  of 
the  parties  in  respect  to  the  subject  matter  in  controversy. 
This  cannot  be  done,  unless  the  parties  legally  entitled  are  be- 
fore the  court  as  parties  to  the  proceeding.  It  is  clear,  that  if 
an  administrator  should  hereafter  be  appointed  upon  the  es- 
tate of  any  of  the  deceased  distributees,  this  decree  of  distri- 
bution would  not  be  binding  on  him,  and  he  could  call  the 
administrator  to  an  account  for  the  distributive  share  of  his 
intestate,  and  this  decree  would  form  no  bar  to  his  demand." 
The  case  last  cited,  it  is  true,  was  on  error  from  the  Orphans' 
Court ;  but  the  reasons  of  the  decision  are  applicable  in  their 
full  force  to  chancery  practice.  We  do  not  say  that  there 
may  not  be  cases,  where  it  is  allowable  for  the  distributee  of  a 
deceased  distributee  to  take  without  the  intervention  of  an 
administrator,  but  those  cases  are  properly  regarded  as  ex- 
ceptions to  the  general  rule,  and  to  sustain  them  it  is  necessa- 
ry to  show  affirmatively  that  an  administration  would  have 
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been  a  useless  ceremony.  16  Ala.  Rep.  494.  We  are  not 
advised  tliat  there  are  no  debts  existing  against  the  estate  of 
Margaret  Johnson ;  neither  does  the  record  inform  us  that 
there  is  not  an  administrator,  and  the  whole  property  here 
decreed  to  the  children  of  Margaret  Johnson  may  be  needed 
to  pay  her  debts.  If  her  distributees  wished  to  avoid  the 
expense  of  an  administration,  it  was  incumbent  upon  them  to 
show  there  was  no  necessity  for  it ;  and  this  not  being  done, 
such  representative  becomes  prima  facte  an  indispensable  par- 
ty, and  the  decree  which  vests  the  distributive  share  of  Mrs. 
Johnson  in  her  children,  and  furnishes  the  representatives  of 
Acre  no  estoppel  against  a  subsequent  suit  of  the  personal 
representative  of  Margaret  Johnson,  was  clearly  erroneous. 
Our  decision  upon  this  point  renders  it  unnecessary  to  con- 
sider the  other  questions  raised  upon  the  record. 

The  proceedings  had  in  the  court  below  must  be  reversed 
back  to  the  point  where  the  error  commenced,  which  is  the 
issue  of  the  sci.  fa.  to  revive  in  the  name  of  the  children  of 
Margaret  Johnson ;  that  her  administrator  may  be  made  a  party 
complainant,  and  the  suit  revived  in  his  name  as  her  person- 
al representative.  In  all  other  particulars  up  to  that  point  it 
is  affirmed. 

We  do  not  think  this  a  proper  case  for  full  costs  to  the 
plaintiff  in  error.  The  objection  on  which  we  have  reversed 
could  have  been  remedied  had  it  been  made  in  the  court  be- 
low, and  for  that  reason  let  each  party  pay  half  the  costs  of 
this  court. 


BROOKS  vs.   McFARLAND. 


1.  When  the  declaration  contains  only  the  common  counts,  and  the  statute  of 
limitations  of  three  years  is  pleaded  as  a  bar,  the  plea  is  bad  unless  it  arere 
that  the  plaintiff's  demand  is  for  an  open  account ;  and  this,  though  the  statute 
is  pleaded  •'  in  short  by  consent." 

Error  to  the  Circuit  Court  of  Fayette. 

Tried  before  the  Hon.  Wm.  R.  Smith.  . 
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This  was  an  action  of  assumpsit,  for  services  as  an  attorney 
at  law  and  solicitor  in  chancery.  The  declaration  contains 
the  common  counts  only,  three  in  number,  for  an  indebitatus 
assumpsit,  for  work  and  labor,  and  on  a  quantum  meruit. 
The  pleas  were,  the  general  issue  and  some  others ;  among 
them  the  statute  of  limitations  of  three  years,  which  is  plead- 
in  these  words :  "  Defendant  in  short  by  consent  pleads  the 
statute  of  limitations  of  three  years."  There  was  a  demurrer 
to  this  plea  of  the  statute  of  limitations,  which  demurrer  the 
court  overruled. 

The  parties  went  to  Irial,  and  the  whole  of  the  evidence, 
which  was  by  deposition,  is  set  out  in  the  record,  and  estab- 
lishes very  clearly  the  right  of  the  plaintiff  to  recover,  unless 
barred  by  the  statute  of  limitations.  The  court  instructed 
the  jury  that  they  should  find  for  the  defendant.  The  testi- 
mony also  shows  that  the  plaintiff's  demand  was  an  open 
account. 

The  overruling  of  the  demurrer  to  the  plea  of  the  statute 
of  limitations,  and  the  charge  of  the  court  as  aforesaid,  are 
assigned  for  error. 

P.  &  J.  L.  Martin,  for  plaintiiF  in  error. 
No  counsel  for  defendant. 

PHELAN,  J. — There  can  be  no  doubt  of  the  correctness 
of  the  charge  of  the  court  be^.ow,  under  the  proof,  if  the  sta- 
tute of  limitations  had  been  properly  pleaded. 

The  precise  question  here  raised  by  the  demurrer  to  the 
plea  of  the  statute  of  limitations  was  decided  by  this  court 
in  the  case  of  Winston  v.  The  Trustees  of  the  University,  1 
Ala.  Kep.  124,  where  the  court  held,  that  where  the  declara- 
tion contained  the  common  counts  only,  and  the  statute  of 
limitations  of  three  years  was  interposed  as  a  bar,  the  plea 
is  not  good  unless  it  avers  that  the  demand  of  the  plaintiff  is 
for  an  open  account.  For  the  reason  of  the  court  at  length, 
see  that  case.  The  court  erred  in  overruling  the  demurrer.. 
The  error  of  the  court  in  sustaining  the  plea,  entered  of  course 
into  the  trial  and  instruction  to  the  jury. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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PATTON  &  BURGEN  vs.   RAMBO. 

1.  Secondary  evidence  will  not  be  received  in  lieu  of  piiniaiy,  unless  the  original 
or  primary  evidence  cannot  be  produced;  and  when  all  the  evidence  is  of  a 
primary  character,  it  must  go  to  the  jurj-,  and  cannot  be  excluded  because 
more  conclusive  proof  might  have  been  offered 

2.  On  the  trial  of  an  action  for  the  false  wiu-ranty  of  a  slave,  plaintiff  introduced 
as  a  witness  a  physician  who  had  been  practicing  eleven  or  twelve  years,  and 
who  testified  that  he  hud  prescribed  for  the  slave  for  a  month  or  two,  and  had 
given  him  a  thorough  examination,  and  tliat  his  opinion,  formed  from  such  ex- 
amination, was,  that  he  was  unsound  at  the  time  of  the  sale.  It  also  appeared, 
that  another  physician,  who  hjid  been  practicing  seventeen  or  eighteen  years, 
had  been  called  in  to  the  slave  about  two  months  before  tlie  witness,  and  had 
attended  him  for  a  time,  but  luid  removed  to  an  adjoining  county.  Plaintiff 
did  n»t  call  him  as  a  witness,  nor  was  any  reason  assigned  for  the  failure  to 
call  him.     It  teas  held, 

That  the  court  properly  refused  to  instruct  the  jury,  on  the  request  of  defend- 
ant, "that  if  they  believed  plaintiff  had  a  skillful  physician  attending  the 
slave  before  witness  was  called  in  to  him,  and  his  attendance  at  court  could 
have  been  obtained,  but  plaintiff  had  not  procured  it,  nor  given  any  reason 
why  he  had  not  done  so,  that  this  was  a  circumstance  which  they  ought  to 
consider,  in  determining  whether  or  not  the  testimony  of  that  physician,  if 
he  had  been  produced,  would  not  make  against  the  plaintiff." 

Error  to  the  Circuit  Court  of  Lowndes, 
Tried  before  the  Hon,  Robert  Dougherty, 

This  was  an  action  of  covenant,  brought  to  recover  dam- 
ages for  the  false  warranty  of  a  slave,  sold  by  the  defendants 
to  the  plaintiff,  on  the  first  of  April,  1850,  It  appeared,  that 
the  slave  did  ordinarily  good  work  on  the  plantation  of  the 
plaintiff  for  several  months  after  his  purchase,  and  in  May  or 
June  after  the  purchase,  the  plaintiff  expressed  himself  better 
pleased  with  the  boy  than  he  had  expected  he  should  be. 
But  about  August,  the  slave  had  an  attack  of  fever,  and  was 
sick  until  winter.  The  plaintiff  introduced  Dr,  Jackson  as  a 
witness,  who  testified,  that  he  was  called  in  to  see  the  boy,  in 
November,  1850,  and  prescribed  for  him  for  a  month  or  two ; 
that  he  had  given  the  boy  a  thorough  examination,  and  gave 
it  as  his  opinion,  formed  from  such  examination,  that  the 
boy  was  unsound  at  the  time  of  the  sale.  It  also  appeared, 
that  Dr.  Henkle  had  been  called  to  the  boy  about  two  months 
before  Dr.  Jackson,  and  had  attended  him  for  a  Ijme,  but 
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that  lie  had  removed  to  Montgomery,  about  twenty-four  miles 
from  the  place  of  trial.  It  further  appeared,  that  both  Henkle 
and  Jackson  were  good  physicians ;  that  Henkle  had  prac- 
ticed seventeen  or  eighteen  years,  and  Jackson  eleven  or 
twelve  years.  Henkle,  who  had  been  called  to  see  the  boy 
about  two  months  before  Jackson  attended  him,  was  not 
called  by  the  plaintiffs  as  a  witness,  nor  was  any  reason  as- 
signed why  he  was  not.  These  are  the  material  facts  that 
gave  rise  to  the  following  request,  made  by  the  defendant, 
for  instructions  ;  "  that  if  the  jury  believed,  that  the  plaintiff 
had  a  skillful  physician  attending  the  slave  before  Dr.  Jackson 
was  called  in,  and  his  attendance  at  court  could  have  been 
obtained,  but  the  plaintiff  had  not  procured  it,  nor  given  any 
reason  why  he  had  not  done  so,  that  this  was  a  circumstance 
that  the  jury  ought  to  consider,  in  determining  whether  or 
not  the  testimony  of  that  physician,  if  he  had  been  produced, 
would  not  make  against  the  plaintiff."  This  charge  the  court 
refused  to  give,  and  the  defendant  excepted. 

George  W.  Stone,  for  plaintiffs. 

1.  Testimony  will  not  be  received,  which  in  its  nature  sup- 
poses the  existence  of  a  higher  grade  of  evidence.  A  party 
will  not  be  allowed  to  make  out  his  case  by  circumstances, 
when  it  appears  that  he  has  the  means  of  proving  the  facts 
positively,  and  fails  to  do  so.  Or  when  suspicion  is  cast  on 
a  transaction,  and  the  opposite  party  could,  but  fails  to  pro- 
duce evidence  that  would  make  the  case  clear,  in  such  case 
the  law  presumes  that  the  better  evidence,  if  produced,  would 
disclose  facts  prejudicial  to  the  party  withholding  them. 
This  presumption  is  founded  in  our  common  experience, 
which  teaches,  that  a  man  will  always  offer  the  best  evidence 
in  his  power,  to  establish  his  case. 

2.  "Whenever,  in  the  progress  of  a  cause,  it  is  shown  that 
other  testimony,  much  more  satisfactory,  might  have  been 
adduced,  and  no  effort  was  made  to  obtain  it,  and  no  excuse 
given  for  the  failure  to  produce  it,  the  jury  is  authorized  to 
infer  that  such  testimony,  if  adduced,  would  make  against 
the  party.  Kex  v.  King,  5  C.  &  P.  123  ;  24  E.  C.  L.  E.  239 ; 
Mervin  v.  Ward,  15  Conn.  377 ;  Eector  v.  Eector,  3  Gilman, 
105 ;  Governor  v.  Eoberts,  2  Hawks'  E.  26 ;  Columbian  Ins. 


JANUARY  TERM,  1852.  487 


Pattoo  and  Biu^en  v.  Rambo. 


Co.  V.  Lawrence,  2  Peters'  25-44 ;  Cockerell  v.  Smith,  1  La. 
Ann.  R.  1,  (cited  in  3  U.  S.  Ann.  Digest,  208,  §  140.)  If  this 
rule  is  not  of  universal  application,  it  certainly  applies  to  this 
case  ;  for  the  physician  who  is  first  called  in  to  a  patient  has 
the  best  opportunity  of  forming  a  correct  opinion  as  to  the 
origin  and  duration  of  the  disease. 

3.  The  witnesses  in  this  case  are  experts,  and  their  testi- 
mony was  offered  in  that  light.  This  court  has  decided,  that 
the  opinion  of  a  physician  of  "superior  skill,  and  greater 
power  or  opportunity  of  observation,  is  entitled  to  greater 
weight,  although  both  witnesses  are  competent."  TuUis  v. 
Kidd,  12  Ala.  Rep.  650. 

4.  It  is  no  answer  to  this  argument,  to  say  that  the  de- 
fendants might  have  called  Dr.  H.,  if  his  testimony  was  in 
their  favor.  The  defendants  presumed  that  the  plaintiff 
would  produce  the  testimony  of  the  attending  physicians, 
and  could  not  tell  who  they  were,  until  their  names  were 
disclosed  at  the  trial. 

DARGAN,  C.  J. — The  general  rule  in  reference  to  the 
question  raised  in  this  case  is,  that  secondary  evidence  shall 
not  be  received  in  lieu  of  primary,  unless  the  original  or  pri- 
mary evidence  cannot  be  produced ;  and  when  all  the  evi- 
dence is  of  a  primary  character,  it  must  go  to  the  jury,  and 
cannot  be  excluded  because  more  conclusive  proof  might 
have  been  offered.  Greenl.  Ev.  Vol.  1  §  8 ;  Tayloe  v.  Riggs, 
1  Peters,  591 ;  The  United  States  v.  Reyburn,  6  Peters,  352. 

This  rule  the  counsel  for  the  plaintiff  does  not  controvert, 
but  he  insists,  that  even  when  all  the  evidence,  both  that 
which  might  have  been  introduced,  as  well  as  that  which  is 
introduced,  is  primary  or  original  in  its  character;  still,  if 
that  which  is  offered  is  less  satisfactory  and  conclusive  than 
that  which  might  have  been,  but  was  not,  introduced,  this  is 
a  circumstance  that  makes  against  the  party,  and  should  be 
so  considered  by  the  jury,  in  weighing  the  testimony  actually 
introduced.  I  am  not  satisfied,  that  the  authorities  to  which 
he  refers  sustain  the  distinction  which  has  been  drawn.  But 
if  it  were  admitted,  that  the  distinction  does,  or  ought  to  ex- 
ist, yet  it  is  very  certain,  that  before  the  court  should  instruct 
the  jury,  that  the  failure  to  introduce  the  more  conclusive 
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proof  was  a  circumstance  against  the  party,  it  should  clearly 
appear  to  the  court,  that  the  proof  withheld,  or  not  introduced, 
could  more  clearly  or  fully  explain  the  point  in  issue,  than 
the  proof  relied  on  did.  Unless  this  should  be  made  dis- 
tinctly to  appear,  no  one  could  say  what  the  evidence  with- 
held could  explain  or  show ;  and  certainly  no  party  is  bound 
to  introduce  every  witness  to  a  fact,  that  might  be  called;  he 
need  only  prove  the  fact  sufficiently.  Before,  therefore,  the 
evidence  introduced  can  be  impugned,  or  in  the  slightest  de- 
gree impeached,  upon  the  idea  that  the  party  has  withheld 
the  better  or  more  conclusive  evidence,  it  must  distinctly  ap- 
pear, that  the  evidence  not  introduced  could  more  clearly 
explain  the  fact  in  controversy,  than  the  evidence  offered. 

Applying  this  test  to  the  case  before  us,  there  is  no  error ; 
for  we  cannot,  nor  could  the  court  below  say,  that  Dr.  Henkle 
was  better  qualified  to  testify  to  the  character  of  the  disease 
under  which  the  slave  labored,  than  Dr.  Jackson.  They 
were  both  shown  to  be  physicians  of  skill,  and  though  Dr. 
Henkle  was  called  in  first,  it  does  not  appear  that  he  did 
more  than  prescribe  for  the  ordinary  fevers  of  the  country. 
But  when  Dr.  Jackson  was  called  to  see  the  slave,  two 
months  afterwards,  he  examined  the  slave  thoroughly,  and 
from  this  examination  testified  as  to  the  nature  and  duration 
of  the  disease.  Under  these  circumstances,  we  cannot  say 
that  Dr.  Henkle  could  have  testified  more  accurately  than 
Dr.  Jackson,  and  therefore  it  did  not  appear  that  the  plaintiff 
could  have  introduced  more  satisfactory  or  conclusive  proof 
than  he  did. 

Let  the  judgment  be  affirmed. 


JONES  vs.  NIKDLINGER. 


In  assninpsit  by  the  owner  of  a  slave  to  recover  money  which  his  slave  had 
paid  to  the  defen  iant  on  being  detected  in  stealing  goods  from  his  store ;  the 
slave's  confeHsion,  made  at  the  time  of  the  payment,  that  he  had  stolen  other 
goods  from  the  defendant  equal  in  value  to  the  money  paid,  is  admissible  evi- 
dence for  the  defendant,  as  a  part  of  the  ret  ff'-stae,  to  show  the  character  of 
the  payment  and  the  circumstances  under  which  it  was  made. 
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Error  to  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  Thos.  A.  Walker, 

This  was  an  action  of  assumpsit  by  the  plaintiff  in  error 
against  the  defendant.  General  issue,  and  verdict  for  the  de- 
fendant. 

It  appears,  from  a  bill  of  exceptions  sealed  upon  the  trial, 
that  the  plaintiff  proved  that  the  money  sued  for  was  paid 
over  to  the  defendants  by  a  negro  man,  the  slave  of  the 
plaintiff;  that  the  slave  was  allowed  by  his  master,  the  plain- 
tiff, to  hire  his  own  time,  make  contracts,  &c.,  and  to  keep 
what  he  made,  paying  his  master  hire.  The  proof  showed 
that  the  slave  was  employed  by  the  defendants  as  a  servant 
in  their  store,  and  while  in  their  employ,  was  detected  in  pur- 
loining goods  from  the  establishment,  whereupon  he  was 
taken  up  by  the  clerk  of  the  defendants,  who,  in  company 
with  the  town  constable,  examined  his  house,  and  found  sev- 
eral pieces  of  goods  belonging  to  the  defendants,  and  five 
hundred  and  eight  dollars  in  money.  It  was  shown  that  the 
defendants'  store  had  been  previously  robbed  of  goods,  and 
that  small  sums  of  money  had  at  different  times  been  missed 
from  the  money  drawer,  to  which  said  slave  had  access.  It 
appeared,  however,  that  the  slave  had  three  or  four  hundred 
dollars  before  he  entered  the  defendants'  service. 

Upon  finding  the  goods  in  his  possession,  the  slave  con- 
fessed that  the  goods  they  had  found  belonged  to  the  defend- 
ants ;  that  he  had  stolen  them  from  their  store,  and  had  fre- 
quently stolen  from  them,  and  had  sent  some  of  their  goods 
to  Limestone  County ;  he  further  stated,  that  although  he 
could  not  tell  the  amount  he  had  thus  stolen,  he  was  satisfied 
he  had  taken  enough  to  amount  to  two  hundred  and  fifty 
dollars,  and  that  if  the  defendants  would  be  satisfied  with  that 
sum,  he  would  willingly  pay  it  to  them  for  the  goods  he  had 
stolen.  The  defendants  thereupon  accepted  the  money,  and 
the  slave  kept  the  goods.  In  the  court  below,  the  plaintiff's 
counsel  moved  to  exclude  the  confessions  of  the  slave  from 
the  jury,  but  the  court  overruled  the  motion,  and  this  ruling 
of  the  court  is  here  assigned  for  error. 

D.  C  Humphreys,  for  the  plaintiff: 
Insisted,  that  from  the  relation  the  slave  bore  to  the  mas- 
Si 
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ter,  what  money  the  slave  was  possessed  of  belonged  to  the 
master;  that  in  view  of  that  relation,  considerations  of  pub- 
lic policy  forbid  that  the  admissions  of  the  slave  should  be 
received  to  defeat  the  action  by  the  master ;  that  the  slave 
was  no  party  to  the  record ;  had  no  interest  in  the  subject- 
matter  of  the  suit ;  and  that  there  was  no  such  legal  privity 
between  the  master  and  slave  in  respect  to  their  right  to  the 
property,  as  would  legalize  the  admissions  of  the  slave  as  evi- 
dence. He  denied  that  the  slave  had  such  legal  existence 
as  would  render  his  admissions  evidence  to  the  prejudice  of 
others,  upon  the  ground  that  they  constituted  part  of  the  res 
gestae,  and  argued,  that  to  bind  the  master  by  such  admis- 
sions, the  slave  must  have  express  authority  from  the  master 
as  his  agent. 

In  support  of  these  views  he  cited  1  Greenl.  Ev.  §§  171, 
180,  189,  191,  170,  177,  and  Mauldin  k  Terrill  v.  Mitchell,  14 
Ala.  Rep.  814. 

R.  C.  Brickell,  for  the  defendant : 

Argued,  that  the  declarations  of  the  slave  were  parts  of  the 
res  gestae ;  that  they  were  contemporaneous  with  the  main 
fact,  and  were  admissible  as  part  of  it,  in  order  to  explain  and 
elucidate  it.  He  cited  Enos  v.  Tuttle,  3  Conn.  R.  250 ;  1 
Greenl.  Ev.  §§  120,  108;  Rowland  v.  Walker,  18  Ala.  749; 
Anderson  v.  Lord  Kinnard  et  al.  6  East,  188 ;  Parris  v.  Jen- 
kins, 2  Rich.  Rep.  106. 

CHILTON,  J. — After  a  careful  examination  of  this  case 
and  the  authorities  cited,  we  are  satisfied  that  the  court  below 
properly  refused  to  exclude  the  declarations  of  the  slave. 

The  master  sought  to  recover  money  which  the  slave  had 
paid  to  the  defendants.  The  proof  showed  that  the  slave 
hired  his  own  time  from  his  master,  and  was  permitted  by 
him  to  make  contracts  for  himself,  and  to  receive  what  he 
made.  It  therefore  became  necessary  to  ascertain  the  nature 
of  this  payment,  in  order  to  determine  the  rights  of  the  par- 
ties growing  out  of  it ;  for,  although  the  slave  and  the  prop- 
erty he  may  possess,  alike  belong  to  the  master,  still  it  is  set- 
tled, that  if  the  latter  permit  his  slave  to  retain  and  dispose  of 
a  portion  of  his  earnings,  he  cannot  recover  them  back, 
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Skanklin  v.  Jones,  9  Ala.  Rep.  271.  In  order,  then,  to  ascer- 
tain the  character  of  the  payment,  it  was  indispensable  to  give 
evidence  of  the  contemporaneous  parol  agreement,  in  compli- 
ance with  which  the  money  was  paid.  All  the  concomitant 
circumstances  tending  to  elucidate  and  explain  the  payment, 
and  to  show  on  what  account  it  was  made,  were  properly  ad- 
missible as  parts  of  the  res  gestae ;  1  Greenl.  Ev.  §  108 ;  Row- 
land V.  Walker,  18  Ala.  Rep.  749,  and  cases  there  cited. 

The  admissions  of  the  slave,  and  the  proposition  made  by 
him  to  pay  the  money,  as  based  upon  them,  and  the  actual 
payment  on  the  acceptance  of  the  proposal,  are  parts  of  one 
transaction,  and,  as  contemporaneous  connected  circumstances, 
are  indispensable  to  show  in  what  manner  the  slave  parted 
with  the  money  sued  for,  and  the  character  in  which  the  de- 
fendants received  and  hold  it.  There  is  nothing  in  the  case 
of  Mauldin  &  Terrill  v.  Mitchell,  (14  Ala.  Rep.  814,)  which 
militates  against  the  view  here  taken ;  for  in  that  case  it  was 
held  that  the  declaration  of  the  slave  was  not  connected  with 
any  act  done,  and  could  not,  therefore,  have  constituted  part 
of  it.    See  2  Rich.  R.  106. 

Let  the  judgment  be  affirmed. 


HUCKABEE,   Adm'r.  vs.   SWOOPE. 

1.  A  legatee  may  come  into  a  court  of  equity  to  enforce  payment  of  his  legacy 
from  a  refractory  executor. 

2.  When  the  enjoyment  of  a  legacy  is  made  to  depend  upon  a  condition  subse- 
quent, and  the  performance  of  that  condition  depends  alone  upon  the  legatee, 
who  has  the  power  to  do  what  is  required,  and  he  fails  to  perform  it,  such 
failure  will  work  a  forfeiture  of  the  legacy. 

3.  But  where,  upon  the  marriage  of  the  testator's  widow,  her  husband  takes 
control  of  the  family,  locks  the  house  against  his  wife's  sister,  and  refuses  her 
admission,  she  cannot  be  held  to  have  voluntarily  abandoned  the  testator's 
&mily,  or  to  have  forfeited  a  legacy,  which  was  made  to  depend  upon  her 
remaining  single,  and  living  in  the  testator's  family. 

4.  A  will  contained  these  clauses:  "  I  also  wish  that  my  sister-in-law,  S.,  be  con- 
sidered as  one  of  my  heirs,  so  far  as  a  support,  but  not  as  a  legal  heir  to  a 
part  of  my  estate ;  provided  she  lives  single,  and  in  my  family.  It  is  also 
my  wish  tJiat  my  ezeeutor  shall  collect  all  moneys  due  me,  by  note  or  aocoont, 
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and  apply  said  moneys  to  the  purchase  of  negroes  or  stock,  for  the  benefit  of 
my  plantation  and  family.  It  is  also  my  wish  that  my  family  be  well  sup- 
ported, in  health  and  sickness,  out  the  proceeds  of  my  plantation  and  other 
effects."  The  testator  further  directed,  that  his  plantation  should  be  kept  up, 
at  the  discretion  of  his  executor ;  that  his  estate  should  not  be  divided,  imtil 
his  oldest  child  arrived  at  the  age  of  twenty-one,  or  married ;  and  that,  if  his 
•widow  married,  her  legal  share  of  the  estate  should  be  set  apart  and  allotted 
to  her.  The  widow  having  married  again,  her  share  of  the  estate  was  allotted 
to  her,  and  S.  afterwards  filed  a  bill  against  the  administrator  to  enforce  the 
payment  of  her  legacy.     It  was  held, 

1.  That  the  testator's  "  family"  was  not  dissolved  by  the  marriage  of  his  wi- 
dow, but  continued  to  exist  until  the  time  appointed  for  a  final  division 
of  the  estate  ;  and  that  the  complainant  was  entitled  to  a  support  out  of  the 
estate  until  that  time,  imless  she  forfeited  it  by  her  voluntary  abandonment 
of  the  family,  or  mai-riage. 

(Chilton,  J.,  dissenting,  held,  That  she   was   entitled  to  a  support  for  life, 
unless  forfeited  by  her  voluntary  act.) 

2.  That  neither  tlie  widow  and  her  husband,   nor  the  children  were  neces- 
sary parties  to  the  bilL 

Error  to  the  Chancery  Court  of  Greene. 
Tried  before  the  Hon.  W.  W.  Mason. 

Sarah  A.  Swoope  filed  her  bill,  against  the  plaintiff  in  error 
as  administrator  with  the  will  annexed  of  Henry  S.  Mason, 
deceased,  setting  forth  that  said  Mason  died  in  September, 
1843,  leaving  a  large  estate  both  real  and  personal,  which  he 
disposed  of  by  his  will,  which  was  duly  made  and  recorded ; 
that  among  other  bequests,  it  contained  the  following :  *'  I 
also  wish  that  ray  sister-in-law,  Sarah  A.  Swoope,  be  consid- 
ered as  one  of  my  heirs  so  far  as  a  support,  but  not  as  a  legal 
heir,  to  a  part  of  my  estate,  provided  she  lives  single  and  in 
my  family ;"  that  in  said  will,  James  Dorrah  was  named 
as  executor,  who,  shortly  after  the  death  of  testator,  proved 
the  same  as  to  the  personal  estate,  and  had  it  admitted  to  re- 
cord in  the  Orphans'  Court  of  Greene  county,  and  took  on 
himself  the  burden  of  its  execution ;  that  said  personal  es- 
tate amounted  in  value  to  about  the  sum  of  thirty  thousand 
dollars. 

That  at  the  death  of  the  testator  his  family  consisted  of  his 
widow  and  three  infant  children,  and  complainant,  who  bad 
resided  with  them  for  several  years  before  that  event.  That 
the  eldest  child  died,  soon  after  tne  testator,  and,  with  that 
exception,  the  family  continued  the  same  until  February, 
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1846,  when  the  widow  married  Bushrod  W.  Bell,  who  took 
took  the  charge  and  management  of  the  family,  living  at  the 
former  homestead  of  said  Ilenry  S.  Mason,  deceased. 

That  shortly  after  the  marriage  of  the  widow,  the  executor 
resigned  his  trust,  and  the  defendant  Huckabee  became  the 
administrator  with  the  will  annexed,  and  took  charge  of  the 
estate,  amounting  to  about  twenty -eight  thousand  dollars  in 
value. 

That  complainant  continued  to  live  in  the  family  as  con- 
stituted, after  the  marriage  of  the  widow,  until  the  month  of 
September,  1846,  when,  on  returning  from  a  temporary  visit 
to  a  friend,  she  found  the  house  locked,  her  room  entirely 
disfurnished,  and  her  furniture  thrown  into  the  yard,  and  she 
was  informed  and  believed,  that  it  was  the  result  of  orders 
given  by  Bushrod  W.  Bell,  who,  by  his  marriage,  had  be- 
come master,  or  head  of  the  family. 

In  consequence  of  this,  and  other  acts  of  unkindness  on 
the  part  of  said  Bell,  she  was  compelled  to  leave  the  society 
of  her  sister  and  her  children,  and  seek  an  asylum  elsewhere. 

That  she  was,  and  is  still  single ;  that  she  is  destitute,  and 
has  applied  to  the  defendant  to  allow  her  a  support  out  of  the 
estate  of  said  Mason,  as  directed  by  his  will,  but  that  he  re- 
fuses to  do  so. 

The  bill  prays  that  a  suiBcient  sum  for  her  support  and 
maintenance  be  decreed  out  of  the  profits  of  the  estate,  on 
final  hearing,  and  also  for  an  order  setting  apart  a  sum  for 
support  ^encfenfe  Zite,  as  well  as  for  general  relief. 

The  answer  admits  every  material  allegation  in  the  bill, 
but  insists,  that  on  the  marriage  of  the  widow  with  Dr.  Bell, 
the  family  of  Henry  S.  Mason  ceased  to  exist,  and  that  he  did 
not  feel  authorized,  after  that  event,  to  make  any  appropria- 
tion out  of  the  estate  for  support  of  complainant. 

The  answer  contained  a  demurrer,  in  which  two  grounds 
are  set  out :  1.  The  want  of  proper  parties  defendants.  2. 
"Want  of  equity. 

The  proof  sustains  the  allegations  of  the  bill,  in  every  ma- 
terial part,  and  on  the  points  really  at  issue,  there  is  no  con- 
flict of  evidence. 

E.  W.  Peck,  for  plaintiff  in  error ; 


494  ALABAMA. 


Huckabee,  Adm'r.  v.  Swoope. 


1.  The  bill  is  wanting  in  equity,  and  should  have  been  dis- 
missed. The  clause  of  the  will  under  which  the  complainant 
claims,  shows  very  clearly,  that  the  testator  did  not  intend 
that  any  fixed  sum  should  be  raised  out  of  his  estate  and  paid 
to  her.  He  wished  her  to  he  supported^  only,  and  that  on  two 
conditions,  viz :  while  she  remained  unmarried,  and  a  mem- 
ber of  his  "  family."  The  word  "  family"  is  of  very  indefi- 
nite meaning  ;  sometimes  meaning  "  heirs  ;"  sometimes,  "chil- 
dren ;"  and  sometimes,  "  widow  and  children."  2  Jarm.  on 
Wills,  25  ;  2  Story's  Equity,  §  1065.  When  employed  in  a 
will,  the  true  meaning  must  be  ascertained  by  considering  the 
circumstances  in  which  the  testator  was  placed,  the  objects 
which  he  had  in  view,  and  the  context  of  the  will.  Blackwell 
V.  Bull,  1  Keen,  176,  (15  En.  Ch.  E.  177.) 

In  this  case,  the  word  certainly  means  the  testator's  wife 
and  children,  and  the  complainant,  so  long  as  she  continued 
to  live  single  and  with  them.  It  must  be  recollected  that  the 
testator  was  under  no  obligation  to  provide  even  a  support 
for  complainant.  If  he  had  intended  that  she  should  be  en- 
titled to  a  support  during  her  life,  upon  the  single  condition 
that  she  remained  unmarried,  whether  she  lived  in  his  family 
or  not,  he  could  have  said  so,  and  made  provision  accordingly. 
He  looked  forward  to  a  time  when  his  family  should  cease  to 
exist,  viz :  on  the  marriage  of  his  widow,  when  her  share  of 
the  estate  was  to  be  allotted  to  her.  Until  that  time  arrived, 
the  "family"  was  to  be  supported  oat  of  the  proceeds  "of  the 
plantation  and  other  effects,"  and  this  support  was  to  be  fur- 
nished by  the  executor.  But  the  marriage  of  the  widow  caus- 
ed a  division  of  the  estate,  and  dissolved  the  family. 

Again ;  conceding  that  complainant's  right  to  a  support  out 
of  the  estate  was  not  determined  by  the  marriage  of  the  wi- 
dow, and  that  she  quit  the  family  because  she  was  driven 
from  it  by  the  ill-treatment  of  Mr.  Bell,  still  this  does  not  en- 
title her  to  have  a  fixed  sum  set  apart  for  her  support.  If  the 
ill-treatment  of  the  husband  has  deprived  her  of  a  support,  it 
is  a  wrong  for  which  he  is  personally  responsible.  Her  redress 
is  against  him  for  the  injury,  and  not  against  the  estate,  or 
rather  the  widow  and  children. 

2.  The  husband  of  the  widow  was  an  indispensable  party 
to  the  bill,  which   seeks  redress  against  an  injury  which  he 
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caused.     No  proceeding  can  be  maintained  to  redress  an  in- 
jury, without  making  the  guilty  person  a  party. 

3.  The  widow  and  children  were  necessary  parties ;  for 
they,  and  not  the  administrator,  would  be  injured  by  a  decree 
in  favor  of  complainant.  Story's  Eq.  PI.  186,  §  205. 

J.  R.  Clark,  for  defendant  in  error, 

1.  The  complainant  was  entitled,  under  the  will  of  the  testa- 
tor, to  a  vested  pecuniary  legacy  on  condition  subsequent. 
2  Wms.  on  Exors.  904 ;  2  Lomax  on  Exors.  76 ;  3  Peters  U. 
S.  374;  2  Ed.  Ch.  R.  78 ;  6  Bac,  Ab.  271. 

2.  Has  she  done  any  act  to  deprive  her  of  it  ?  It  is  a  maxim 
"that  the  act  of  God  shall  injure  no  one,"  and  why?  Because 
no  one  can  control  it ;  and  for  precisely  the  same  reason  the 
act  of  a  third  person,  beyond  the  control  of  another,  shall  not 
injure  that  other.  If  the  condition  was  one  that  it  was  im- 
possible to  perform,  then  the  complainant  would  be  entitled 
to  the  legacy  without  performance.  2  Wms.  on  Exors.  907  ; 
2  Lomax  on  Exors.  76 ;  Clarke  v.  Parker,  19  Vesey  16. 

3.  And  this  on  the  ground  that  the  legatee  was  not  in 
fault,  as  was  the  case  of  Blackburn  v.  Edgely,  1  Peere  Wms. 
604. 

4.  The  family,  of  which  the  complainant  was  a  member, 
was  destroyed  by  the  testator's  widow  uniting  in  forming  a 
new  family,  of  which  the  complainant  could  not  be  a  member 
under  the  will  of  the  testator.     6  Bac.  Ab.  272. 

5.  There  are  no  words  in  the  will  to  show  that  the  testator 
designed  that  the  complainant  should  forfeit  her  legacy  in  the 
event  that  the  widow  married,  and  we  have  no  right  to  imply 
that  such  was  his  intention. 

6.  Here  it  is  contended  that  the  widow,  by  marrying,  and 
that  without  the  consent  of  the  complainant,  could  not  only 
deprive  her  of  her  legacy,  but  add  to  her  pecuniary  means 
by  divesting  the  legacy  entirely.  This  is  not  to  be  tolerated 
in  equity.  "Equity  will  not  allow  any  one  to  take  advantage 
of  the  bequest  over,  who  has  himself  been  instrumental  in 
causing  a  breach  of  the  condition."  See  Lord  Strange  v. 
Smith,  Ambler,  263 ;  and  asserted  by  counsel  arguendo,  and  not 
denied  in  D' Aquilar  v.  Drinkwater,  2  Vesey.  &  B.  230 ;  2 
Black.  Com.  124,  note,  (ed.  1843.) 
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7.  Conditions  subsequent  are  always  construed  with  great 
strictness  as  they  divest  estates  already  vested.  2  Wms.  on 
Exors.  913,  marg. ;  2  Lomax  on  Exors.  78. 

8.  Burchett  v.  Woolward,  1  Turner  &  Eussell  441,  11 
Eng.  Ch.  Eep.  (Con.)  241,  is  a  case  almost  identical  with  this, 
and  there  the  Master  of  the  Rolls  decided  that  the  annuity 
was  not  forfeited. 

9.  The  administrator  was  the  only  necessary  party  defen- 
dant. Cherry  et  al.  v.  Belcher,  6  Stew.  &  P.  138 ;  1  Dan. 
Ch.  Pr.  302 ;  Mitf.  Eq.  PI.  171 ;  Story's  Eq.  PL  §  140 ;  26 
Peters  370. 

LIGON,  J. — The  first  question  presented  for  our  consid- 
eration arises  on  the  demurrer  to  the  bill  for  want  of  equity ; 
should  this  be  sustained,  the  case  is  at  an  end. 

The  bill  is  filed  by  the  complainant  below,  as  one  of  the 
legatees  under  the  will  of  Henry  S.  Mason,  deceased,  to  en- 
force the  payment  of  a  legacy.  The  clause  of  the  will  under 
which  she  claims  is  in  these  words:  "I  also  wish  that  my 
sister-in-law,  Sarah  A.  Swoope,  be  considered  as  one  of  my 
heirs  so  far  (as)  a  support,  but  not  as  a  legal  heir  to  a  part  of 
my  estate :  Provided^  she  lives  single  and  in  my  family." 
The  complainant  charges  in  her  bill  that  she  is  still  single, 
but  has  been  forced  by  unkindness  to  leave  the  mansion  house 
and  children  of  testator ;  that  his  widow  has  married  one 
Bushrod  W.  Bell,  who  has  taken  possession  of  the  homestead 
and  control  of  testator's  children,  and  by  his  unkindness  she 
has  been  unAvillingly  compelled  to  abandon  both. 

That  a  legatee  has  a  right  to  come  into  a  court  of  equity  to 
compel  payment  of  his  legacy  from  a  refractory  executor,  is  a 
proposition  which  we  do  not  understand  to  be  denied  on  the 
part  of  the  plaintiff  in  error.  But  it  is  contended,  that  the 
complainant,  by  leaving  the  family  of  the  testator  under  the 
circumstances  named  in  the  bill,  violated  one  of  the  condi- 
tions upon  which  she  was  to  continue  in  the  enjoyment  of  the 
bequest  in  her  favor,  and  forfeited  her  legacy. 

The  rule  is,  that  if  the  enjoyment  of  a  legacy  is  made  to 
depend  upon  a  condition  subsequent,  and  the  performance  of 
that  condition  depends  alone  upon  the  legatee,  who  has  the 
power  to  do  what  is  required  to  be  done,  but  fails  to  do  it, 
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such  feilure  will  work  a  forfeiture  of  the  legacy.  But  is  this 
the  case  here?  By  the  allegations  of  the  bill,  to  which  alone 
we  can  look  under  the  demurrer  for  want  of  equity,  the  very 
reverse  of  this  state  of  case  is  presented.  For  three  years  the 
complainant  faithfully  performed  the  conditions  imposed,  and 
enjoyed  the  bequest  in  her  favor.  At  the  end  of  that  time 
a  new  head  is  placed  over  the  family  of  the  testator,  and  this, 
too,  without  either  her  agency  or  consent.  He  takes  control, 
and  in  the  exercise  of  his  power  as  master  of  his  family,  he 
casts  her  furniture  out  the  house  in  her  absence  from  home, 
locks  the  door  against  her,  and  orders  that,  on  her  return, 
she  is  not  to  be  admitted.  We  can  see  no  analogy,  whatever, 
between  the  facts  of  this  case  and  those  of  any  case  in  which 
the  failure  to  perform  a  condition  subsequent  has  been  held  to 
operate  the  forfeiture  of  a  legacy. 

It  is  also  contended,  that  by  the  marriage  of  the  widow 
with  Bell,  the  "family''  of  the  testator  was  extinguished,  and 
thus  the  condition  becoming  impossible,  the  legacy  to  the 
complainant  fails,  or  is  void.  It  is  needless,  at  this  point  of 
the  case,  to  examine  to  what  extent,  if  any,  the  legacy  of  the 
complainant  would  be  affected  by  the  fact,  that  one  of  the 
conditions  upon  which  she  was  to  continue  in  its  enjoyment 
had  become  impossible,  after  her  right  to  it  had  vested,  and 
she  had  enjoyed  it ;  since,  according  to  our  view  of  the  mean- 
ing of  the  word  "  family,"  as  used  by  the  testator,  it  still  ex- 
ists, and  will  continue  to  exist  until  the  time  appointed  by 
him  for  its  dissolution.  To  limit  its  signification  to  the  testa- 
tor's wife  and  children,  would  do  violence  alike  to  his  inten- 
tion and  to  the  etymology  of  the  word.  It  has  no  fixed,  tech- 
nical, legal  sense.  When  employed  in  a  will,  the  English  Court 
have  sometimes  held  it  to  mean  "heir,"  at  others  "chil- 
dren," and  in  others  "  widow  and  children."  2  Jar.  on  Wills 
25;  Story's  Eq.  §1065-6.  In  every  case,  however,  those 
courts  have  defined  it  in  that  manner,  which,  in  their  opinion, 
best  comported  with  the  intention  of  the  testator.  We  will 
adopt  the  same  rule  in  this  case,  beheving  it  to  be  the  only 
safe  and  proper  one. 

The  word  occurs  in  three  several  clauses  in  the  will  before 
us :  First,  in  that  containing  the  bequest  to  the  complainant ; 
second,  in  the  clause  which  immediately  succeeds  it,  and  in 
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"which  he  directs  his  executor  to  collect  the  debts  due  him, 
"  and  to  apply  said  moneys  to  the  purchase  of  negroes  or 
stock  for  the  benefit  of  my  plantation  and  family ;"  third, 
in  the  last  clause,  which  is  in  these  words,  "It  is  also  my 
wish  that  my  family  be  well  supported,  in  health  and  sick- 
ness, out  of  the  proceeds  of  my  plantation  and  other  effects." 

In  all  these  instances,  we  apprehend  the  testator  intended 
to  include  the  white,  as  well  as  the  slave  members  of  his 
household.  The  will  is  written  very  inartificially,  and  doubt- 
less the  testator  intended  to  employ  the  words  used  in  their 
ordinary  sense  ;  and  in  this  State  the  term  family,  in  common 
parlance,  comprehends  not  only  the  wife  and  children  of  the 
master,  but  his  slaves  also.  To  include  the  latter,  not  only 
does  no  violence  to  the  etymology  of  the  term,  but  is  in  strict 
conformit}^  to  it.  Over  this  family,  and  in  its  management, 
the  executor  is  substituted  for  the  master,  and  while  his  pow- 
er to  keep  it  together,  and  employ  its  operatives  for  the  com- 
mon benefit,  continues,  it  exists  in  legal  contemplation,  as  well 
as  in  fact.  By  the  terms  of  this  will,  the  executor  is  required 
thus  to  control  it,  until  the  oldest  child  becomes  of  age  or 
marries.  Then,  and  not  until  then,  did  the  testator  intend 
that  his  family  should  be  dissolved,  and  we  are  inclined  to 
think,  that  at  that  period  also,  he  intended  that  the  provision 
made  for  the  defendant  in  error  should  cease. 

The  bill  does  not  show  that  this  event  has  happened,  by 
whi(jh  the  right  of  complainant  to  a  support  would  be  at  an 
end,  and  therefore  there  is  no  hindrance  to  the  complainant 
in  coming  into  a  court  of  chancery  to  assert  her  rights. 

Our  conclusion  is,  that  the  demurrer  for  want  of  equity  is 
not  well  founded. 

The  demurrer  for  want  of  proper  parties  defendant,  cannot 
be  sustained.  Bell  and  wife  should  not  have  been  joined 
with  the  administrator  with  the  will  annexed,  since  they  have 
no  interest  in  the  fand  sought  to  be  charged  with  the  pay- 
ment of  the  legacy  of  complainant ;  for  it  appears  that  the  por- 
tion of  the  testator's  estate  to  which  Mrs.  Bell  was  entitled, 
had  been  allotted  to  her  before  the  bill  was  filed,  and  sepa- 
rated from  the  bulk  of  it  in  the  hands  of  the  plaintiff  in  error. 
Neither  do  we  regard  the  infant  children  of  the  testator  as 
necessary  parties,  as  the  administrator  with  the  will  annexed 
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was  in  charge,  under  the  will,  of  the  estate  sought  to  be  sub- 
jected, and  had  full  power,  as  trustee,  to  protect  their  interest. 
1  Dan.  Chy.  Prac.  302  ;  Story's  Eq.  PI.  §  140. 

The  Chancellor,  therefore,  did  not  err  in  overruling  the  de- 
murrer. 

In  discussing  the  questions  arising  on  the  demurrer,  we 
have  been  compelled,  in  a  great  measure,  to  examine  the 
whole  merits  of  the  case,  for  neither  the  answer  nor  proof 
puts  any  new  phase  upon  the  point  really  at  issue.  The  tes- 
timony, however,  shows  that  the  complainant  was  a  single 
lady,  the  sister  of  the  testator's  wife,  for  several  years  an  ac- 
ceptable and  valued  member  of  his  family,  with  no  protector 
except  himself,  and  no  means  of  support  but  such  as  she  de- 
rived from  his  bounty.  She  is  known,  also,  to  have  been 
kind  and  attentive  to  his  children,  especially  to  one  of  them 
who  was  lame,  decrepit  and  diseased.  Under  these  circum- 
stances, though  no  legal  obligation  rested  upon  him  to  do  sO) 
yet  it  is  by  no  means  extraordinary,  that  the  testator  should, 
out  of  his  ample  means,  provide  for  her  a  support,  at  least  so 
long  as  his  children  were  minors,  and  leave  her  afterwards  to 
the  kindness  and  protection  of  those  whose  infancy  she  had 
watched  over  and  nursed,  whose  afiections  she  had  won,  and 
whose  gratitude,  in  mature  years,  would  extend  to  her  in  age 
the  support  she  might  need  and  the  protection  she  might  re- 
quire. 

We  think  a  fair  construction  and  interpretation  of  the  wiU 
shows,  that  this  was  what  the  testator  intended  to  do.  He 
wishes  his  executor  to  keep  up  his  plantation,  but  leaves  this 
to  his  discretion.  He  then  provides  for  the  education  of  his 
children  at  the  best  schools,  and  devotes  the  proceeds  of  his 
plantation  for  that  purpose ;  "  and  that  there  shall  be  no  di- 
vision of  my  property  until  my  oldest  chUd  shall  become  of 
age  or  marry ;  and  in  the  event  of  my  wife's  marriage  after 
my  death,  it  is  my  wish  that  my  property  shall  be  divided 
according  to  law,  and  she  to  receive  her  lawful  right  of  all  my 
effects,  and  the  balance  to  remain  in  the  hands  of  ray  execu- 
tor until  my  oldest becomes  of  age  or  marries,  at  which 

time  I  wish  my  property  equally  divided  between  my  chil- 
dren then  living."  The  next  clause  contains  the  provision  in 
favor  of  the  defendant  in  error,  which  has  already  been  quo- 
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ted,  and  need  not  be  here  repeated.  The  next  directs  his  ex- 
ecutor to  collect  the  debts  due  him,  and  purchase  negroes 
and  stock  for  the  plantation  and  family ;  then  follows  the  last, 
which  has  been  once  copied  in  this  opinion,  and  directs  the 
executor  to  support  his  family  well  out  of  the  proceeds  of  his 
"  plantation  and  other  effects." 

To  say  that  he  intended  the  provision  made  for  the  sup- 
port of  his  family  to  cease  on  the  marriage  of  his  widow,  is 
wholly  unauthorized.  He  devotes  a  fund  to  this  purpose,  the 
proceeds  of  plantation  and  other  effects,  and  in  other  parts  of 
the  will,  he  desires  that  his  property  should  be  kept  together 
until  his  oldest  child  becomes  of  age  or  marries,  thus  fixing, 
beyond  a  wxll-founded  doubt,  the  period  at  which  this  pro- 
vision should  cease.  At  this  period  he  directs  that  his  prop- 
erty shall  pass  absolutely  to  his  children,  to  be  held  by  them 
in  their  own  right ;  and  at  this  period,  too,  both  his  estate  and 
his  family,  in  the  sense  of  the  will,  are,  by  his  appointment 
and  direction,  dissolved  forever. 

He  wishes  the  defendant  in  error  to  be  considered  as  one 
of  his  "  heirs  so  far  as  a  support,  but  not  as  a  legal  heir  to  a 
part  of  his  estate."  Evidently  intending  to  use  the  term 
"  heir,"  where  it  first  occurs,  in  the  sense  of  "child."  The  pro- 
vision, then,  for  her  support,  is  just  such  as  he  made  for  his 
children,  and  no  more.  The  latter,  at  a  particular  period, 
(when  the  oldest  child  becomes  of  age  or  marries,)  are  to  re- 
ceive and  enjoy  the  body  of  his  estate,  in  his  language,  "  as 
legal  heirs;"  but  the  former  is  forbidden  to  take  any  portion 
of  his  estate  in  such  right. 

These  views  sufficiently  define  the  rights  of  the  defendant 
in  error,  under  the  will  of  the  testator,  and  as  the  result  ar- 
rived at  by  us  renders  it  necessary  that  the  case  should  go  to 
the  Master  in  the  court  below,  and  as  the  reference  to  that 
officer  was  the  only  decretal  order  made  by  the  Chancellor,  it 
only  remains  to  be  said,  that  the  decree  of  the  Chancellor  is 
affirmed,  and  the  cause  remanded,  to  be  proceeded  on  in  the 
court  below,  according  to  the  view  expressed  in  this  opinion. 

Let  the  decree  be  affirmed,  at  the  costs  of  the  plaintiff  in 
error. 

CHILTON,  J. — ^I  concur  with  my  brethren,  in  the  opinion 
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thiit  the  defendant  in  error  is  entitled  to  a  support  out  of  the 
estate  of  the  testator,  but  dissent  from  that  portion  of  the 
opinion  which  holds  that  her  right  is  to  terminate  when  the 
oldest  child  marries  or  arrives  at  the  age  of  twenty-one.  The 
will  gives  her  a  present  right  to  a  support  upon  the  death  of 
the  testator,  and  this  right  is  dependent  for  its  continuance 
upon  two  conditions  subsequent.  One  is,  that  she  remains  in 
the  testator's  family,  the  other,  that  she  remains  single. 

The  obvious  meaning  of  the  testator  was,  that  if  Miss  Swoope 
voluntarily  abandoned  his  family,  or  married,  the  provision 
for  her  support  should  cease.  It  clearly  was  not  in  his  con- 
templation that  a  change  in  the  condition  of  his  family,  whether 
wrought  by  the  marriage  of  the  widow,  or  the  death  of  the 
children,  or  sale  or  division  of  the  slaves,  or  from  any  other 
cause  over  which  Miss  Swoope  had  no  control,  should  defeat 
the  provision  for  her  support.  Ilad  he  intended  the  pro- 
vision to  cease  upon  the  majority  or  marriage  of  his  oldest 
child,  I  presume  he  would  have  so  stated  it  in  the  will.  But 
he  has  not  done  so,  and  as  his  declared  intention,  being  legal, 
must  be  the  law  for  the  government  of  the  court,  when  called 
on  to  execute  the  will,  I  cannot  fix  a  period  for  the  termina- 
tion of  the  "support"  which  the  testator  has  not  prescribed. 
The  division  of  the  estate  upon  the  majority  of  the  oldest 
child,  or  his  marriage,  is  not  at  all  inconsistent  with  the  be- 
quest to  Miss  Swoope. 

The  established  rule,  in  regard  to  the  construction  of  condi- 
tions subsequent,  requires  that  the  court  should  construe 
them  strictly,  and  if  their  performance  becomes  impossible, 
the  legacy  is  not  divested  by  the  failure  to  perform ;  see  2 
Lomax  on  Ex'rs.  78  ;  2  Wms.  on  Ex'rs.  913  ;  11  Cond.  Eng. 
Ch.  Rep.  241 ;  and  cases  collected  in  2  Bridgman's  Digest, 
170,  178.  In  my  opinion,  the  clear  intent  of  the  testator  was, 
to  give  this  lady  a  support  for  life,  unless,  by  her  voluntary 
act  of  leaving  his  family  or  marrying,  she  should  forfeit  it; 
and  to  hold  that  he  designed  to  deprive  her  of  a  support  at 
the  time  when  she  would  be  most  likely  to  need  it,  and  this 
without  any  fault  of  hers,  would  seem  to  be  repugnant  to  the 
motive  which  prompted  him  to  give  her  anything  by  way  of 
support. 
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McCOY  vs.  ODOM. 

1.  The  retaining  possession  in  this  State  of  personal  property  for  three  years, 
under  a  loan  made  in  another  State,  is  within  the  second  section  of  the  statute 
of  frauds,  unless  the  loan  is  recorded  pursuant  to  its  provisions.  (Clay's  Dig. 
254-5.) 

2.  The  possession  of  the  husband,  under  a  loan  to  his  wife  and  chi'di-en,  is  the 
possession  of  the  loanee  within  the  second  section  of  the  same  statute. 

3.  Where  the  donees  of  personal  property  are  minor  childi-en,  residing  with  their 
father,  the  possession  of  the  property  by  the  father  will  be  refeiTed  to  the  title 
of  the  children,  and  is  uot  Avithin  the  second  section  of  the  statute  of  fi-auds, 
although  it  may  have  commenced  under  a  loan  to  his  wife  and  children,  and 
there  was  no  actual  change  of  possession. 

4.  Possession  of  personal  property  for  three  years  under  a  loan,  does  not  subject  it 
to  the  debts  of  ths  party  who  has  possession,  unless  his  creditor,  while  it  is  thus 
held,  acquires  a  lien  on  it  by  reducing  his  debt  to  judgment  and  talking  out  ex- 
ecution. 

5.  On  a  trial  of  the  right  of  property  in  slaves  between  the  plaintiff  in  execution 
and  the  minor  children  of  the  defendant,  the  claimants  cannot  prove  that  it 
was  a  matter  of  pubUc  notoriety  in  the  neighborhood,  -that  defendant  disclaim- 
ed all  interest  in,  and  ownership  over,  the  slaves. 

Error  to  the  Circuit  Court  of  Eussell. 
Tried  before  the  Hon.  E.  Pickens. 

This  was  a  trial  of  the  right  of  property  of  certain  slaves, 
which  had  been  levied  on  by  an  execution  in  favor  of  the  de- 
fendant in  error  against  one  Hudson.  The  levy  was  made  on 
the  29th  November,  1849,  and  on  the  trial  there  was  evidence 
conducing  to  prove,  that  the  slaves  levied  on  were  originally 
the  property  of  one  Stegers,  in  the  State  of  Georgia,  who 
was  the  father-in-law  of  Hudson,  and  the  grand-father  of  the 
claimants ;  that  he  loaned  the  slaves  by  parol  to  his  daughter, 
the  wife  of  Hudson,  then  in  life,  and  her  children,  for  their 
especial  use  and  benefit,  but  with  a  special  reservation  of  the 
right  of  property  to  himself,  being  at  the  time  a  citizen  of, 
and  resident  in,  the  State  of  Georgia ;  that  the  slaves  were 
brought  into  this  State,  and  remained  here  about  eight  or  ten 
years,  in  the  possession,  or  at  the  house,  of  the  defendant  in 
execution,  with  his  wife  and  children,  who  were  minors; 
that  Stegers  paid  taxes  regularly  for  the  slaves  in  this  State, 
and  that  the  possession  of  Hudson  was  always  accompanied 
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with  a  disclaimer  of  any  ownership  to  the  property  on  his 
part,  and  by  declarations  that  they  were  the  property  of  Ste- 
gers,  and  loaned  to  his  wife  and  children ;  that  Mrs.  Hudson, 
the  wife,  died  in  January,  1848,  and  that  after  her  death, 
Stegers  made  a  deed  of  gift  of  the  slaves  to  the  claimants, 
who  were  her  only  children — the  slaves,  the  children,  and 
Hudson,  being  in  this  State ;  that  the  deed  of  gift  was  execu- 
ted in  Georgia,  and  delivered  to  an  ofl&cer  of  that  State,  au- 
thorized by  law  to  record  such  instruments,  to  be  recorded, 
and  was  there  duly  recorded ;  that  the  debt  of  Hudson  to  the 
defendant  in  error  was  created  in  April,  1848.  The  claimants 
offered  to  prove  that  it  had  been  a  matter  of  public  notori- 
ety in  the  neighborhood  of  the  Hudson  family,  that  Hudson 
always  disclaimed  any  interest  or  ownership  in  the  slaves; 
which  was  objected  to,  and  the  objection  sustained. 

The  court  charged  the  jury : 

Ist.  That  if  the  slaves  were  loaned  in  the  State  of  Georgia, 
and  subsequently  removed  to  this  State,  and  retained  in  the 
possession  of  the  loanees,  under  the  loan,  for  more  than  three 
years  previous  to  the  levy,  although  they  were  retained  for 
the  use  of  the  wife  and  children,  the  property  must  be  found 
subject  to  the  execution,  unless  the  loan  was  in  writing,  duly 
proved  and  recorded  according  to  the  statute  of  frauds  of  this 
State. 

2d.  That  if  the  deed  of  gift  was  made  in  the  State  of  Geor- 
gia, and  duly  recorded  there  according  to  law,  and  that  before 
the  creation  of  the  debt  of  the  defendant  in  error  against  said 
Hudson,  and  that  said  Stegers,  at  the  t'me  of  the  execution 
of  the  deed  of  gift,  was  a  resident  of  the  State  of  Georgia; 
yet  if  the  property  remained  in  this  State  subject  to  the  con- 
trol of  the  donees,  for  three  years  prior  to  the  levy  of  the  ex- 
ecution, without  returning  into  the  actual  possession  of  said 
Stegers,  the  property  must  be  found  subject. 

3d.  That  if  the  property  in  controversy  was  loaned  to  the 
wife  and  children  of  the  defendant  in  execution,  for  their  es- 
pecial use  and  benefit,  and  went  into  the  possession  of  the 
wife  whUe  living  with  her  husband,  that  would  be  such  a 
possession  in  the  defendant  in  execution  as  to  bring  it  within 
the  statute  of  frauds  of  this  State ;  and  if  the  property  remain- 
ed in  this  State  for  three  years  prior  to  the  levy  of  the  execu- 
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tioD,  in  the  possession  of  said  wife  and  children,  that  would 
be  the  possession  of  the  defendant  in  execution,  and  in  such 
case  the  property  must  be  found  subject,  unless  the  loan  was 
in  writing,  duly  proved  or  acknowledged,  and  recorded  ac- 
cording to  the  statute  of  frauds  of  this  State. 

The  sustaining  the  objection  to  the  testimony  offered,  and 
the  several  charges  as  given,  were  excepted  to,  and  are  here 
assigned  for  error. 

Hooper,  for  plaintiff  in  error. 

1.  The  loan  was  made  in  Georgia,  and  the  lex  loci  must 
govern,  no  matter  what  the  form  of  the  contract  may  be. 
Lyde  etal.  v.  Taylor  et  al.  17  Ala.  274;  Adams  v.  Broughton, 
13  ib.  731  ;  Catterlin  v.  Hardy,  10  ib.  511 ;  5  Porter,  142 ; 
10  Ala.  949;  17  ib  643;  2  Kent.  394,  458;  Story's  Conf. 
L.  219,  §  262. 

2.  'I  he  possession  of  the  father  will  be  referred  to  the  title 
of  his  children,  who  were  minors,  and  resided  with  him. 
Sewall  V.  Gliddon,  1  Ala.  53 ;  Thomas  v.  Wallace,  5  ib.  276 ; 
Maull  V.  Hays,  12  ib.  502. 

3.  The  delivery  of  the  deed  to  the  proper  officer  for  regis- 
tration in  Georgia,  perfected  the  gift  to  claimants.  McCutch- 
eon  V.  McCutcheon,  9  Porter,  658;  McRae  v.  Pegues,  4  Ala. 
159 ;  Sims  v.  Sims,  2  ib.  117 ;  Phillips  v.  McGrew,  13  ib. 
255 ;  8  Porter,  449 ;  12  Ala.  29. 

4.  The  deed  of  gift  operated  as  a  revocation  of  the  loan, 
and  it  was  unnecessary  that  the  donor  shouJd  resume  the 
actual  possession.  Maull  v.  Hays,  12  Ala.  502;  9  ib.  657; 
4  ib.  204.  The  debt  of  the  plaintiff  in  execution  was  not 
created  until  after  the  revocation  of  the  loan. 

5.  The  evidence  of  "  public  notoriety,"  as  to  the  defendant's 
disclaimer  of  interest  or  ownership,  was  improperly  rejected. 
Hill  et  al  vs.  Duiie,  6  Ala.  259. 

Belser,  contra. 

1.  The  exception,  as  to  the  notoriety  of  Hudson's  disclaim- 
er of  an  interest  in  the  property,  cannot  be  sustained.  School 
District  v.  Blakeslee,  13  Conn.  227;  Iron  Co.  v.  Bennett,  7 
Cowen,  234 ;  Goddard  v.  Pratt,  16  Pick.  412 ;  Glover  v.  Mil- 
lings, 2  Stew.  &  P.  28 ;  Bank  v.  Parker,  5  Ala.  731 ;  Tharp 
V.  Herndon,  5  Porter,  382 ;  Harris  v.  Taylor,  13  Ala.  325. 
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2.  It  is  at  least  questionable,  whether  the  deed  of  the  donor 
was  ever  delivered  to  the  donees.  Durett  v.  Sea  well,  2  Ala. 
669 ;  Caldwell  v.  Edwards,  5  Stew.  &  Por.  312. 

3.  The  several  charges  given  by  the  court  to  the  jury,  were 
proper  ones ;  and  the  evidence  shows  no  resumption  of  the 
possession  of  the  property  by  the  donor  from  the  date  of  the 
loan  to  the  execution  of  the  deed.  The  case  stood  at  the 
time  of  the  levy  precisely  as  if  the  deed  had  never  been  exe- 
cuted, so  far  as  Hudson's  creditors  are  concerned.  Grissett 
V.  Agee,  14  Ala.  354 ;  Myers  v.  Peek's  Adm'r,  2  Ala.  649 ; 
Maull  V.  Hays,  12  Ala.  499 ;  Gay  v.  Mosely,  2  Monr.  643 ; 
Morris  v.  Bradford,  4  Ala.  204. 

GOLDTHWAITE,  J.— The  question  presented  on  the 
first  of  the  several  charges  given  is,  as  to  the  effect  of  that 
portion  of  the  second  section  of  the  statute  of  frauds  of  this 
State  in  relation  to  loans.  The  clause  referred  to  is  in  these 
words :  "  And  in  like  manner,  where  any  loan  of  goods  and 
chattels,  shall  be  pretended  to  be  made  to  any  person,  with 
whom  or  those  claiming  under  him,  possession  shall  have 
remained  for  the  space  of  three  years,  without  demand  made 
and  pursued  by  due  course  of  law  on  the  part  of  the  pre- 
tended lender;  or  where  any  reservation  or  limitation  shall 
be  pretended  to  have  been  made  of  a  use,  &c. ;  the  same 
shall  be  taken,  as  to  the  creditors  and  purchasers  of  the  per- 
sons aforesaid  so  remaining  in  possession,  to  be  fraudulent 
within  this  act,  and  that  the  absolute  property  is  with  the 
possession ;  unless  such  loan,  reservation,  &;c.,  were  declared 
by  will,  or  deed,  in  writing,  proved  and  recorded  as  afore- 
said ;"  and  it  is  insisted  that,  as  the  charge  concedes  that  the 
loan  in  this  case  was  made  in  another  State,  where  the  lender 
and  the  borrowers  resided,  and  where  the  subject  of  the  loan 
was  located,  upon  this  state  of  facts  the  property,  after  its  re- 
moval by  the  borrowers  voluntarily  into  this  State,  is  exempt- 
ed from  the  operation  of  the  clause  of  the  statute  referred  to. 
The  rule  that  the  validity  of  a  contract  is  to  be  determined 
by  the  law  of  the  place  where  it  is  made,  which  is  relied  on 
to  sustain  this  position,  is  recognized  to  its  fullest  extent ;  but 
the  error  of  the  argumcTit  consists  in  its  application  to  the  case 
under  consideration.  The  rule  itself,  it  is  to  be  remembered, 
32 
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has  its  foundation  on  principles  of  comity,  rather  than  right, 
and  creates  no  binding  obligation  on  a  community,  to  enforce 
a  contract  which  is  injurious  even  to  its  own  interests,  much 
less  one  which  is  in  opposition  to  its  laws.  It  is  certainly 
competent  for  Alabama  to  provide  to  what  extent  property 
within  her  limits  shall  be  subject  to  execution,  or  in  what 
manner,  when  brought  within  her  jurisdiction,  it  is  to  be 
affected  by  certain  acts.  This  is  done  by  every*  statute  of 
limitation  or  repose  which  is  passed  by  her  Legislature,  con- 
ferring the  title  to  property  on  the  party  in  possession  ;  and 
the  idea  that  by  the  rules  of  comity,  which  are  always  based 
upon  just  considerations  of  public  policy,  property  volunta- 
rily carried  within  the  limits  of  a  foreign  jurisdiction  is  enti- 
tled to  immunities  which  are  not  bestowed  upon  its  own  citi- 
zens, or  exempted  from  consequences  to  which  they  are  ex- 
posed, cannot  be  entertained.  In  view  of  the  facts  presented, 
the  question  does  not  involve  the  validity  or  enforcement  of  a 
contract  made  in  another  State  ;  it  is  simply  determining  the 
legal  consequences  which,  by  a  statutory  provision,  attach  to  a 
certain  act  committed  in  this  State.  The  clause  of  the  statute 
we  are  examining,  in  the  language  of  Collier,  C.  J,,  in  the 
case  of  Myers  v.  Peek's  Adm'r,  2  Ala.  Rep.  648,  "  provides 
the  manner  in  which  one  person  shall  retain  his  right  to  per- 
sonal property,  which  he  permits  to  go  into  the  possession  of 
another,  and  declares  that  if  the  directions  of  the  act  are  not 
observed,  the  claims  of  creditors  shall  prevail,  after  the  pos- 
session shall  have  continued  under  the  loan  for  three  years. 
Such  a  possession  authorizes  a  legal  conclusion  in  favor  of 
creditors,  which  cannot  be  gaiusayed."  These  reasons  are 
equally  as  applicable  to  loans  made  out  of  the  State,  as  to 
those  made  within  its  jurisdiction. 

We  are  aware  that  the  reasoning  of  this  court,  in  the  cases 
to  wliich  we  have  been  cited  by  the  counsel  for  the  plaintiff 
in  error,  Catterlin  v.  Hardy,  10  Ala.  Rep.  511,  Adams  v. 
Broughton's  Adm'r,  13  Ala.  Rep.  731,  and  Lideii  v.  Taylor, 
17  Ala.  Rep.  270,  as  also  the  case  of  Turner  v.  Fenner  et  al. 
19  Ala.  Rep.  355,  deciding  that  the  continuance  of  the  posses- 
sion for  three  years  in  this  State  without  recording,  does  not 
affect  the  title  of  the  remainder-man,  as  to  creditors  and  pur- 
chasers from  the  party  in  possession,  on  the  ground  that  in 
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the  particular  cases  referred  to,  the  deed  creating  the  remain- 
der was  executed  in  another  State,  is  in  opposition  to  the  con- 
clusions which  we  have  attained ;  but  we  all  concur  that  the 
reasons  on  which  those  decisions  are  based  cannot  be  sus- 
tained ;  and  while  we  feel  constrained  to  adhere  to  the  rule 
established  by  them,  we  prefer  to  rest  it  on  the  ground  on 
which  the  decision  of  this  court  in  Smith  v.  Ruddle,  15  Ala. 
Rep.  28,  is  placed,  which  restrains  the  meaning  of  the  words 
"absolute  property,"  as  used  in  the  second  section  of  the 
statute  of  frauds,  to  the  title  which  the  'lender  had  in  the 
property.  It  follows,  that  if  the  lender  had  the  absolute 
ownership  of  the  property,  the  fact  that  the  loan  was  made 
in  another  State  cannot  avoid  the  consequences,  which  result 
firom  the  continuous  possession  in  this  State,  by  the  borrower, 
for  the  length  of  time  required  by  and  under  the  circum- 
stances defined  by  the  statute. 

Upon  the  assumption  tliat  the  loan  was  made  to  the  wife 
and  children,  the  slave  having  come  into  the  possession  of  the 
husband,  it  is  the  same  in  legal  effect  as  if  the  loan  had  been 
directly  to  him  and  the  children,  Maull  v.  Hays,  12  Ala.  Rep. 
499 ;  and  we  entertain  no  doubt  that  where  a  loan  is  made  to 
two,  or  more,  and  the  possession  remains  with  one  under  the 
loan,  and  the  other  circumstances  required  by  the  statute  to 
render  the  possession  absolute  as  to  creditors  exist,  that  the 
property  can  be  levied  on  and  sold.  We  would  not  be  un- 
derstood as  deciding  here,  that  the  interest  of  the  other  loanees 
would  be  divested,  but  simply  that  in  the  particular  case  put, 
the  property  could  be  levied  on  and  sold  on  execution  against 
the  borrower  in  possession,  leaving  the  other  question  open. 
It  follows  there  was  no  error  in  the  first  charge  given. 

2.  The  instructions  given  by  the  court,  that  if  the  posses- 
sion once  commenced  under  that  clause  of  the  statute  of 
frauds  of  this  State  which  refers  to  loans ;  such  possession 
woidd  not  be  affected  by  a  gift  of  the  same  property  made  in 
another  State,  unless  the  same  had  been  returned  into  the  ac- 
tual possession  of  the  owner,  was  erroneous.  It  cannot  be 
doubted  that  if  the  possession  of  Hudson,  under  the  loan,  had 
terminated,  and  the  possession  of  the  property  passed  to  the 
children  under  a  valid  gift,  before  the  creation  of  the  debt  to 
the  defendant  in  error,  that  under  that  state  of  facts  the  prop- 
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erty  could  not  be  subjected  to  the  payment  of  the  debt  of 
Hudson.  Maull  v.  Hays,  12  Ala.  Rep.  499.  The  execution 
of  the  gift,  would  in  law  be  equivalent  to  the  resumption  of 
the  property  for  the  only  purpose  for  which,  in  such  case,  it 
could  be  required,  to  transfer  its  possession  to  the  donee ;  and 
to  establish  the  gift,  all  that  was  required  to  be  proved  was, 
a  declaration  of  intention  by  the  donor,  united  with  his  part- 
ing with  his  right  of  dominion  over  the  property  in  favor  of 
the  donees.  2  Ala.  Rep.  117.  It  was  not  in  any  manner  es- 
sential to  the  validity  of  the  gift,  to  prove  an  actual  resump- 
tion of  the  property  by  the  lender.  If  the  gift  was  valid  and 
complete,  the  children  being  minors  and  residing  with  their 
father,  his  possession  would  not  in  that  case  be  inconsistent 
with  their  ownership.  Sewall  v.  Gliddon,  1  Ala.  Rep.  52. 
The  question  as  to  the  validity  of  the  gift  should  have  been 
submitted  to  the  jury,  with  the  necessary  instructions,  and  if 
upon  the  evidence  the  possession  of  the  father  was  referable 
to  the  gift  to  the  children,  it  would  have  been  withdrawn 
from  the  operation  of  this  clause  of  the  statute;  while 
on  the  other  hand,  if  there  was  no  gift,  either  from  the  failure 
to  deliver  the  deed,  or  from  the  want  of  any  other  circum- 
stance necessary  to  its  vahdity,  and  the  possession  of  Hudson 
was  properly  to  be  referred  to  the  loan,  the  consequences  which, 
in  the  previous  part  of  this  opinion  we  held,  must  attach  to  such 
possession,  would  necessarily  follow.  This  part  of  the  charge 
amounted  to  instructions  to  the  jury,  that  the  commencement 
of  the  possession  under  the  loan  rendered  it  necessary  for 
the  lender  to  resume  the  actual  possession  of  the  property, 
before  he  could  legally  dispose  of  it  by  gift,  which  would  be 
valid  as  to  creditors  who  had  not  then  acquired  liens  on  the 
property,  and  in  this  it  was  erroneous. 

3.  The  legal  principle  asserted  by  the  third  part  of  the 
charge  was  also  incorrect,  in  making  the  right  of  the  defend- 
ant in  error  to  condemn  the  slaves  to  the  satisfaction  of  his 
claim,  depend  entirely  on  three  years  prior  possession,  and 
the  failure  to  record,  without  reference  to  any  other  fact. 
The  defendant  in  execution  may  have  had  three  years  pos- 
session in  this  State  under  the  loan,  without  any  rights  result- 
ing to  a  subsequent  creditor.  If  the  possession  of  the  defend- 
ant in  execution  under  the  loan  had  terminated,  as  in  this. 


JANUARY  TERM,  1852.  i^ 


Evans  y.  Befl. 


case  the  evidence  conduced  to  prove,  before  the  creditor  ac- 
quired a  lien  on  the  property,  by  reducing  his  debt  to  judg- 
ment and  taking  out  execution,  under  the  decision  previous- 
ly cited  of  Maull  v.  Hays,  the  property,  after  such  change  of 
possession,  would  not  be  subject  to  the  debts  of  the  creditor 
under  this  clause  of  the  statute.  The  tendency  of  the  charge 
in  this  aspect  was  to  mislead  the  jury,  by  instructing  them  in 
effect,  that  if  the  defendant  in  execution,  Hudson,  had  been 
in  actual  possession  of  the  property  for  three  years  before  the 
levy,  it  was  sufficient  to  condemn  the  property,  although  the 
evidence  may  also  have  shown  that  his  legal  possession  ter- 
minated before  the  execution  debt  was  contracted. 

As  to  the  evidence  objected  to,  the  action  of  the  court  was 
correct.  At  the  most,  it  could  only  have  been  admitted  as  a 
fact,  from  which  the  creditor  might  have  been  presumed  to 
have  had  notice  of  the  true  condition  of  the  property,  and  in 
this  aspect  we  do  not  consider  it  as  admissible.  It  follows, 
that  for  the  error  of  the  court  in  the  second  and  third  instruc- 
tions, the  case  must  be  reversed  aud  the  cause  remanded. 


EVANS  vs.  BELL. 

1.  Id  an  action  on  a  promissory  note  which  purports  on  its  face  to  have  been  given 
''  for  the  rent  of  land,"  the  defendant  cannot  introduce  parol  proof  to  show  that 
the  payee  also  agreed  to  repair  the  fencing  around  the  laud,  and  that  he  failed 
to  do  so,  in  consequence  of  which  failure  defendant's  crop  was  damaged  by  the 
breaking  in  of  stock. 

2.  When  judgment  is  rendered  in  the  court  below  against  the  defendant  and  his 
surety  on  the  replevy  bond,  the  judgment  will  be  reversed  and  properly  ren- 
dered in  the  Appellate  Court  against  the  defendant  alone. 

Error  to  the  Circuit  Court  of  Morgan. 
Tried  before  the  Hon.  L.  P.  Walker. 

This  was  an  action,  (commenced  by  attachment)  on  a  prom- 
issory note  executed  by  Evans  to  Bell,  purporting  to  have 
been  given  "  for  the  rent  of  land."  On  the  trial,  the  defen- 
dant oflfered  to  prove  "  that  after  he  had  passed  into  the  pes- 
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session  of  the  land,  for  the  rent  of  which  the  note  was  given, 
the  plaintiff,  upon  being  applied  to  by  the  defendant's  over- 
seer to  repair  the  fencing  around  said  land,  said  that  it  was  his 
(plaintiff's)  business  to  repair  the  fencing,  but  that  he  would 
take  his  own  time  for  doing  so ;  and  that  in  consequence  of 
the  fencing  not  having  been  repaired,  the  crop  planted  on 
said  land  by  defendant  was  damaged  by  the  breaking  in  of 
stock."  The  evidence  was  rejected  by  the  court,  to  which  the 
defendant  excepted.  There  was  a  verdict  for  the  plaintiff, 
and  thereupon  judgment  was  rendered  against  the  defendant 
and  his  surety  on  the  replevy  bond. 

E.  C.  Brickell,  for  plaintiff  in  error. 
D.  C.  Humphreys,  for  defendant. 

PHELAN,  J.' — The  decision  of  the  court  below  on  the 
point  of  law  is  affirmed,  on  the  authority  of  the  case  of  Pay- 
sant  V.  Ware  &  Barringer,  1  Ala,  160. 

For  the  error  in  giving  judgment  against  the  security  on 
the  replevy  bond  as  well  as  the  defendant,  the  judgment 
below  is  reversed,  and  rendered  against  the  defendant  only  in 
this  court. 


O'NEAL  vs.  BEOWK 


1.  A  witness  may  testify  to  the  value  of  certain  goods  conveyed  by  deed  of  as- 
signment, although  he  had  made  out  a  written  invoice  or  schedule  of  the  goods 
six  or  seven  weeks  previously  to  tho  assignment 

2.  The  schedule,  if  produced,  would  not  be  evidence  of  the  value  of  the  goods  at 
the  time  of  the  assignment 

Error  to  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  George  D,  Shortridge. 

This  was  an  action  of  trespass  against  the  defendant,  who 
was  a  Marshal  of  the  United  States,  for  levying  on  a  certain 
stock  of  goods,  which  the  plaintiff  claimed  under  a  deed  of 
assignment  executed  to  him  by  Theron  Brown  on  the  10th 
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May,  1845.  "  To  prove,  among  other  things,  the  amount  of 
the  assets  included  in  said  deed  of  assignment,  the  plaintiff 
introduced  one  Perkins  as  a  witness,  who  stated  that  he  was 
the  clerk  of  the  said  Theron  Brown  before  the  said  assign- 
ment, and  of  the  plaintiff  afterwards ;  that  no  schedule  or 
invoice  of  the  effects  assigned  was  made  at  the  time,  but  that 
one  was  made  on  the  first  day  of  April  before,  and  that  he  had 
the  same  in  town,  and  was  proceeding  to  state  the  amount  of 
the  same,  when  the  defendant's  counsel  objected,  and  insisted 
that  the  said  schedule  or  invoice  should  be  produced,  as 
better  evidence  than  the  recollection  of  the  witness.  The 
court  overruled  the  objection,  and   the  defendant  excepted." 

E.  W.  Peck,  for  plaintiff  in  error. 

1.  The  inventory  was  better  evidence  than  the  recollection 
of  the  witness,  and  it  should  have  been  produced,  or  the 
witness  should  not  have  been  permitted  to  speak  of  the 
amount  of  said  inventory.  1  Greenl.  on  Ev.  §  82  to  88 ;  3 
Porter,  433. 

2.  Parol  evidence  is  not  admissible,  if  there  is  written  evi- 
dence to  the  same  point  within  the  power  of  the  party  offer- 
ing it.  Cloud  V,  Patterson,  1  Stewart,  394.  A  witness 
cannot  testify  to  the  amount  of  a  record,  or  any  written 
instrument,  unless  its  absence  is  accounted  for.  2  Miss.  Rep. 
198;  2  U.  S.  Dig.  par.  262  §  1322 ;  4  N.  Hamp.  169. 

P.  &  J.  L.  Martin  and  Watts,  Judge  &  Jackson,  contra. 
It  was  unnecessary  to  produce  the  memorandum ;  the  mem- 
ory of  the  witness  was  just  as  competent  as  the  memorandum. 
1  Green,  on  Ev.  §  88  to  95.  If  a  party  can  speak  of  his  own 
knowledge,  there  is  no  necessity  to  produce  a  receipt  in  wri- 
ting, though  one  exist.  Johnson  v.  Cunningham,  1  Ala.  249 ; 
P.  &  M.  Bank  v.  Borland,  5  Ala.  531. 

DARGAN,  C.  J. — The  object  of  introducing  the  testimony 
of  the  witness  Perkins  was,  to  prove  the  value  of  the  effects 
that  were  conveyed  by  the  deed  of  assignment,  and  not  to 
prove  the  simple  amount  set  down  in  the  schedule  or  invoice 
that  he  had  made  before  the  assignment  was  executed.  If 
the  latter  had  been  the  object  of  the  testimony,  that  is,  if  the 
witness  had  been  called  to  prove  the  amount  or  value  of  the 
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goods,  as  contained  in  the  schedule  itself,  then  the  schedule 
would  have  been  the  best  evidence  of  its  own  contents.  But 
it  is  very  clear  that  this  schedule,  if  produced,  would  not 
have  been  evidence  of  the  value  of  the  goods  conveyed  by 
the  deed.  It  was  a  mere  ex  parte  memorandum,  and  could 
be  evidence  of  nothing,  except  to  prove  its  own  contents,  if 
that  had  been  the  object  of  the  inquiry.  But  as  that  was 
not  the  point  of  inquiry,  it  could  have  served  no  purpose  to 
produce  it,  for  when  produced,  so  far  from  being  the  best  evi- 
dence to  prove  the  fact  in  issue,  it  would  not  have  been  evidence 
at  all.  The  ruling  of  the  court  below  is  free  from  error,  as  is 
shown  by  the  decisions  of  this  court.  Pharr  &  Beck  v. 
Bachelor,  3  Ala.  237;  Sparks  v.  Kawls,  17  Ala.  211. 
Let  the  j  udgment  be  affirmed. 


THE  STATE  BANK  vs,  EDWARDS  &  WALKE. 

1.  The  answer  of  a  corporation  not  being  under  oath,  the  same  amount  of  evi- 
dence is  not  required  to  disprove  its  denials  as  in  other  cases. 

2.  When  an  execution,  which  has  been  levied  on  property  of  the  piincipal  debtor 
suflScient  to  satisfy  it,  is  returned  by  order  of  the  plaintiff,  and  the  property 
released,  the  surety  is  discharged. 

Error  to  the  Chancery  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  W.  W.  Mason. 

Edwards  &  Walke  filed  this  bill  to  restrain  the  collection 
of  a  judgment  which  the  State  Bank  at  Tuskaloosa  had  re- 
covered against  them.  The  bill  alleges  that  the  complain- 
ants became  the  sureties  for  one  Houston,  in  1837,  on  a  cer- 
tain note  which  was  discounted  by  the  said  Bank;  that  the 
note  was  extended  at  maturity  by  the  Bank,  and  a  new 
note  executed  by  Houston  with  other  securities,  and  that  this 
was  done  without  the  knowledge  of  complainants;  that 
the  Bank  afterwards,  notwithstanding  the  extension  of  the 
debt,  and  the  discharge  of  complainants,  brought  suit  against 
them  and  Houston,  on  their  original  note,  and  complainants, 
being  still  ignorant  of  the  arrangement  between  Houston  and 
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the  Bank  for  the  extension  of  the  debt,  suffered  judgment  to 
go  against  them  by  default ;  that  an  execution  was  issued  on 
this  judgment,  and  was  levied  by  the  sheriff  on  ten  bales  of 
cotton,  which  was  more  than  sufficient  to  pay  the  balance  due 
on  the  judgment,  after  deducting  payments  made  on  the  debt 
by  Houston ;  that  this  execution  was  returned  by  order  of 
the  Bank,  and  the  property  discharged,  without  the  know- 
ledge or  consent  of  complainants ;  that  Houston  soon  after- 
wards became  insolvent,  and  removed  from  the  State;  and 
that  the  Bank  had  issued  another  execution  on  the  judgment 
against  complainants,  which  was  then  in  the  hands  of  the 
sheriff.  The  answer  of  the  Bank,  under  its  corporate  seal, 
denies  all  the  material  allegations  of  the  bill,  and  demands 
proof.  The  chancellor  held  the  proof  sufficient,  and  rendered 
a  decree  in  favor  of  complainants,  perpetually  enjoining  fur- 
ther proceedings  for  the  collection  of  the  judgment. 

P.  &  J.  L.  Martin,  for  plaintiff  in  error. 

let.  The  first  ground  relied  on  in  the  bill  is,  that  before 
suit  was  brought  at  law,  the  Bank  extended  the  time  of  pay- 
ment of  the  note  to  the  principal,  Houston,  without  the  con- 
sent of  complainants,  of  which  they  were  ignorant,  until  after 
the  judgment  at  law.  This  charge  is  denied  by  the  answer, 
and  there  is  no  proof  of  the  fact. 

If  this  charge  was  made  out  by  proof,  it  would  not  be  suf- 
ficient as  made  in  the  bill,  for  it  is  not  pretended  that  the 
Bank  is  implicated  in  the  concealment,  nor  do  they  charge  or 
show  their  diligence  to  discover  the  same ;  and  hence,  the 
complainants  are  subject  to  the  rule  laid  down  in  the  cases 
referred  to  here.  French  v.  Garner,  7  Por.  549,  and  the  nu- 
merous cases  subsequent. 

2d.  The  second  ground  relied  on  by  complainants  is,  thsA 
after  the  j  udgment  -was  obtained,  an  execution  thereon  wa» 
levied  on  certain  cotton  of  the  principal,  Houston,  of  suffi- 
cient value  to  have  satisfied  the  judgment,  which  was  releas- 
ed to  the  said  principal,  and  the  execution  returned  by  order 
of  the  plaintiff.  This  charge  is  denied  by  the  answer,  and 
the  proof  is  utterly  insufficient  to  sustain  it. 

This  point,  if  completely  sustained,  affords  no  ground  for 
the  relief  sought    In  this  view  we  are  fully  sustained,  by 
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many  decisions  of  this  court,  a  few  only  of  which  I  here  refer 
to.  The  recent  case  of  Godden  &  Lowry  v.  The  Bank,  deci- 
ded by  this  court,  the  opinion  by  Justice  Chilton,  fully  settles 
this  view.     15  Ala.  Rep.  616,  and  cases  there  cited. 

If  either  of  the  grounds  set  up  by  the  bill  be  true,  the 
complainants  had  ample  remedy  at  law. 

The  alleged  extension  of  time  afforded  a  defence  at  law, 
for  failure  to  make  which,  the  excuse  is  insufficient. 

The  second  ground  in  regard  to  the  levy  of  the  execution, 
if  good  for  anything,  was  available  at  law  also,  by  supersedeas^ 
as  is  shown  by  the  case  of  Lockhart  &  McElroy,  and  the  sub- 
sequent cases.     4  Ala.  Rep.  572. 

John,  for  defendants. 

1.  The  note  upon  which  the  sureties  were  liable,  was  ex- 
tinguished by  the  payment  made  by  Falls  for  Houston,  the 
principal,  and  the  proceeds  of  the  new  note  of  Houston, 
Walker  &  Easley,  discounted  by  the  Bank.  4  Ala.  Rep.  50 ; 
Theobald,  on  Prin.  &  Surety,  1  Law.  Lib.  p.  2,  §  5,  p.  67,  §  148. 

But  if  the  principal  debt  was  not  extinguished,  the  testimo- 
ny shows  clearly  and  conclusively,  that  the  note  of  the  sure- 
ties was  extended.  There  is  no  doubt,  therefore,  that  this 
was  an  extension  of  time  on  new  and  good  consideration,  and 
this  releases  the  sureties.     18  Ala.  Rep.  641. 

From  the  state  of  the  pleadings  in  this  case,  it  must  be  ta- 
ken, that  the  extension  was  without  the  knowledge  of  the 
sureties.  The  Bank  did  extend,  and  it  was  the  duty  of  the 
Bank  to  prove  the  assent.  The  Bank  should  have  given 
the  sureties  notice  of  the  transaction,  if  they  intended  to  hold 
the  sureties  liable,  and  can  take  no  advantage  of  the  want  of 
knowledge  on  the  part  of  the  sureties.  1  Story's  Equity  PI. 
820,  §§  324,  325 ;  6  Ala.  Rep.  718 ;  Theobald,  on  Prin.  & 
Surety,  1  Law  Lib.  p.  87,  §  177. 

The  sureties  have  not  lost  the  right  to  avail  themselves  of 
this  defence,  because  of  the  judgment  of  the  law.  The  excuse 
they  render  is  sufficient.  They  did  not  know,  and  could  not 
be  required  to  know,  that  the  defence  existed.  It  was  there- 
fore impossible  for  them  to  defend.  Nor  was  there  a  single 
fact  that  was  sufficient  to  put  them  on  inquiry.  They  cannot 
be  blamed  in  any  sense  for  not  defending.  7  Ala.  Rep.  664 ; 
8ib.  745,  767;  Breese  R.  147. 
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If  the  securities  had  knowledge  of  the  defence,  and  had 
failed  to  make  their  defence  from  negligence  or  misfortune, 
then  the  case  might  be  brought  within  the  rule  relied  on  by 
the  plaintiff  in  error  on  this  point ;  or  if  anything  had  trans- 
pired calculated  to  put  them  on  inquiry,  then  on  this  point 
there  might  be  some  ground  to  invoke  the  aid  of  French  v. 
Garner,  7  P.  552,  and  Lee  &  Norton  v.  Insurance  Bank  of 
Columbus,  2  Ala.  Rep.  21,  and  Stinnet  &  Townsend  v.  Br. 
Bank  at  Mobile,  et  al.  9  Ala.  Rep.  120. 

The  ground  of  jurisdiction  in  this  case  was  originally  ex- 
clusively equitable,  and  although  the  courts  of  law  now  allow 
this  equitable  defence,  the  chancery  jurisdiction  has  not  there- 
by been  destroyed.  The  cases  above  referred  to,  and  relied 
on  by  the  plaintiff  in  error,  were  cases  of  exclusive  common 
law  jurisdiction.  But  in  this  case,  the  court  had  jurisdiction 
before  judgment,  and  that  jurisdiction  has  not  thereby  been 
destroyed  or  taken  away.  This  constitutes  a  marked  distinc- 
tion between  the  cases  cited  by  plaintiff  in  error,  and  the  case 
at  bar ;  consequently,  no  excuse  is  necessary  in  a  case  like 
this  case.     3  Ala.  Rep.  521 ;  9ib.  127;  lOib.  305;  13  ib.  198. 

The  facts  show,  that  the  Bank  is  attempting  to  practice  a 
gross  fraud  on  the  securities.  It  extended  the  debt  without 
giving  the  securities  any  notice ;  received  the  entire  amount 
of  the  original  debt,  and  then,  because  the  sureties  are  ignor- 
ant of  the  facts,  sues  them  and  obtains  a  judgment,  and  now 
insists  that  they  shall  be  protected,  and  allowed  the  benefit 
of  this  fraud,  because  it  kept  the  truth  from  the  knowledge 
of  the  sureties  until  after  it  procured  the  judgment;  and  af- 
ter it  had  obtained  judgment,  it  continues  this  unfair  deal- 
ing with  the  sureties,  and  recklessly  discharges  the  levy  made 
on  the  property  of  their  principal,  sufficient  to  pay  all  claim- 
ed to  be  due.  These  facts  bring  the  case  within  the  rule  as 
laid  down  in  the  case  of  French  v.  Garner,  7  P.  552,  and  all 
the  cases  of  that  class ;  consequently  this  unfair  dealing  of  the 
Bank  authorizes  the  relief  sought,  by  the  authority  of  these 
cases.  And  the  case  of  Welborn  et  al.  v.  Tiller  et  al.  10  Ala. 
Rep.  305,  and  Greenlee  v.  Gains,  13  Ala,  Rep.  198,  are  in 
point 

It  is  a  universal  rule  in  chancery,  that  laches  cannot,  in 
equity,  be  attributed  to  a  party  before  the  discovery  of  the 
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fraud,  mistake,  or  other  ground  of  relief.  This  rule  must 
apply  in  this  case  with  great  force,  for  the  sureties  knew  no- 
thing of  the  defence  or  fraud  until  after  the  judgment.  It 
would  be  the  greatest  injustice  to  make  them  suffer  the  loss, 
and  allow  the  Bank  to  get  the  money  twice,  because  of  the 
improper  conduct  of  the  Bank  being  concealed  from  them  by 
the  Bank.     17  Ala.  Kep.  564 ;  Breese  K.  147. 

2.  But  if  the  court  should  think  the  foregoing  positions  in- 
sufficient, then  it  is  insisted,  that,  as  the  sheriff  had  levied  the 
execution  on  property  of  the  principal  debtor  sufiicient  to 
satisfy  the  execution  in  full,  and  had  the  same  in  his  posses- 
sion, that  the  Bank,  by  interfering  by  their  order  to  release 
the  property  from  the  levy,  destroyed  the  lien  acquired  by 
the  levy,  and  thereby  discharged  the  sureties.  1  Story's  Eq. 
PI.  320,  321,  §§  324-5-6 ;  Theobald,  on  Prin.  &  Surety,  1 
Lib.  pp.  84-5-7,  §  174;  Mayhew  v.  Crickett  et  al.  2  Swanst. 
193;  Chichester,  Adm'r.  v.  Mason,  759;  7  Leigh's  R  244,  253; 
Bullitt's  Ex'rs  v.  Winston's,  1  Mun.  269,  278. 

Although  this  court  has  modified  some  of  the  rules  on  the 
subject  of  the  release  of  sureties,  which  have  been  laid  down 
by  text  writers,  and  have  adopted  a  rule  diferent  from  the 
rule  in  some  other  States,  yet  this  court  has  never  decided  that 
the  facts  as  presented  in  this  case  do  not  discharge  the  sureties. 

The  case  of  Sawyer  v.  Bradford,  6  Ala.  Eep.  572,  the 
leading  case  on  the  subject,  and  the  case  on  which  the  other 
cases  on  the  subject  rest,  is  unlike  this  case.  The  question 
here  presented  was  not  raised  in  that  case,  or  considered  by 
the  court,  and  could  not  be,  for  the  facts  did  not  authorize  it. 
The  plea  in  that  case  did  not  show  that  any  levy  had  been 
made,  or  that  any  lien  of  any  kind  had  been  acquired.  If 
the  facts  of  this  case  had  been  set  out  in  that  plea,  the  de- 
cision would  doubtless  have  been  different. 

In  the  case  of  Wilson  v.  Bank  of  Orleans  et  al.  9  Ala.  Kep. 
847,  the  facts  were  entirely  different.  The  property  of  the 
surety  was  released  from  levy,  and  not  the  property  of  the 
principal.  The  surety  received  no  damage  by  the  arrange- 
ment. But  the  court  intimated  a  different  rule,  if  the  prop- 
erty of  the  principal  had  been  released.  The  case  of  Koys- 
ton,  Adm'r,  v.  Howie,  15  Ala.  Rep.  309,  is  unlike  this  case, 
because  no  levy  was  made  in  that  case,  nor  was  there  any 
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agreement  to  delay.  In  the  State  Bank  v.  Godden  &  Lowry, 
15  Ala.  Rep.  616,  although  there  was  a  levy,  there  was  no 
interference  by  the  Bank  with  the  levy ;  the  Bank  gave  no 
order  to  release  the  property.  In  this  case  the  Bank  inter- 
fered, and  destroyed  the  sureties'  rights  in  the  property  levied 
on. 

CHILTON,  J. — We  deem  it  unnecessary  in  this  case  to 
notice  any  other  than  the  question  whether  the  defendants  in 
error,  who  were  the  complainants  in  the  court  below,  are  not 
entitled  to  relief  by  reason  of  the  interference  of  the  Bank, 
in  ordering  the  sheriflf  to  return  the  execution  which  had 
been  levied  on  the  principal  debtor's  property,  by  means  of 
which  the  levy  was  discharged. 

The  proof  in  this  case  that  the  execution  was  delayed  by 
the  Bank,  is  not  very  explicit;  but  we  *hink  the  answer  of 
the  Bank  not  being  sworn  to,  the  same  amount  of  evidence  is 
not  required  to  disprove  its  denials  as  in  other  cases,  and  that 
the  proof  of  the  sheriff  and  deputy  sheriff  is  sufficient,  under 
the  circumstances,  to  show  that  the  return  of  the^^.^a.  against 
Houston  was  by  order  of  the  Bank,  17  Ala.  Rep.  258.  We 
come  then  to  consider  the  effect  of  this  interference  on  the 
part  of  the  Bank  upon  the  rights  of  the  securities.  The 
counsel  for  the  defendant  in  error  supposes  that  the  previous 
decisions  of  this  court  have  settled,  that  the  creditor's  right  to 
enforce  payment  out  of  the  securities  is  not  impaired ;  but 
upon  a  careful  examination  of  them,  we  find  none  which  go 
to  this  intent.  The  furthest  this  court  has  gone  was,  in  hold- 
ing that  the  sureties  were  not  discharged  by  a  return  of  an 
execution  against  the  principal  debtor  by  order  of  the  credi- 
tor, when  it  appeared  there  was  property  of  the  principal, 
which  could  have  been  levied  on,  sufficient  to  pay  tlie  debt, 
and  that  he  afterwards  became  insolvent.  Sawyer  v.  Brad- 
ford, 6  Ala.  Rep.  572 ;  Royston,  Adni'r,  &c.,  v.  Howie,  use^ 
&a  15  Ala.  Rep.  309. 

It  is  further  held,  that  the  mere  delay  or  want  of  diligence 
in  enforcing  the  execution,  or  an  agreement  to  delay  based 
upon  no  valid  consideration,  will  not  affect  the  creditor's  right. 
See  cases  above,  and  The  Bank  v.  Godden  and  Lowry,  15 
Ala.  Rep.  616,  and  cases  there  cited.     True,  in  the  case  last 
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referred  to,  it  is  stated  that  a  levy  had  been  made  in  the  case 
of  Sawyer  v,  Bradford,  supra ;  but  this  was  a  mistake,  as  will 
be  seen  by  reference  to  that  case. 

In  this  case,  after  allowing  the  credit  of  $838  yVo  as  of  the 
2d  May,  1838,  but  a  small  balance,  say  $250,  would  have  re- 
mained due  upon  the  execution.  To  pay  this,  the  sheriff 
levied  on  ten  bales  of  cotton,  the  property  of  Houston,  the 
principal  debtor,  which  he  doubtless  deemed  sufficient  to  sat- 
isfy the  execution,  and  which  we  infer  from  the  proof  of  its 
subsequent  sale  at  the  usual  rates,  was  sufficient,  had  it  been 
applied.  The  effect  of  a  withdrawal  of  this  execution  was 
an  abandonment  of  the  levy,  and  a  return  of  the  goods  in 
which  the  sheriff,  for  the  benefit  of  the  creditor,  had  a  quali- 
fied property. 

The  authorities  are  generally  agreed,  that  this  operated  a 
discharge  of  the  securities.  The  principal  case  upon  the  sub- 
ject is  that  of  Mayhew  v.  Crickett,  2  Swan.  Eep.  185,  where 
the  creditor,  after  a  levy,  had  withdrawn  the  execution.  Lord 
Chancellor  Eldon  held,  that  the  creditor  was  a  trustee  of  his 
execution  for  all  the  parties  interested,  and  although  he  might 
remain  passive  if  he  chose,  yet  if  he  took  the  debtor's  goods 
in  execution,  and  afterwards  withdrew  the  execution,  he  dis- 
charged the  surety  both  at  law  and  in  equity.  This  has  been 
the  settled  law  since  that  case,  and  the  principle  there  decided 
has  been  adopted  by  the  elementary  writers  on  the  subject. 
Pitman  on  Pr.  and  Su.  176-7 ;  Theob.  on  Pr.  and  Surety, 
143 ;  Burge  on  Suretyship,  206 ;  1  Story  Eq.  §§  324^5-6. 
It  is  unnecessary  for  us  in  this  case  to  decide  whether  we 
should  hold  the  securities  discharged  absolutely,  or  only  pro 
tanto^  since  we  regard  the  levy  in  this  case  sufficient. 

This  view  is  not  only  supported  by  authority,  but  in  most 
cases  wdll  mete  out  substantial  justice,  as  it  certainly  does  in 
this.  No  one  can  read  this  record,  which  discloses  that  this 
debt  was  extended  by  the  execution  of  a  new  note,  with  other 
security,  anterior  to  the  judgment  against  these  securities ;  the 
misapplication  of  an  instalment  paid  by  Falls,  as  proven  by 
the  deposition  of  himself  and  the  cashier,  to  the  payment  of 
another  demand ;  the  order  to  credit,  after  the  judgment;  the 
execution  issued  thereon,  with  $838  tVo  ^^  proceeds  of  the 
note  given  to  renew  the  demand  on  which  this  judgment  was 
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rendered,  which  note  had  been  discounted  long  anterior  to 
the  rendition  of  the  judgment;  followed  by  an  order  to  return 
the  execution,  which  had  been  levied  on  the  property  of  the 
principal  debtor,  who  was  then  in  faiUng  circumstances,  and 
who  shortly  thereafter  became  insolvent — but  must  see  that 
palpable  injustice  will  be  done  them  to  enforce  this  payment. 
They  had  the  right  to  repose  on  the  assurance,  which  the  con- 
duct of  the  Bank  was  so  well  calculated  to  create  in  their 
minds,  that  the  demand  was  paid ;  otherwise  the  Bank  would 
have  suffered  the  sheriff  to  sell  the  debtor's  property,  and 
thus  have  made  the  money.  We  apprehend,  moreover,  that 
when  the  Legislature  enacted  that  the  sheriff  should  levy  on 
the  property  of  the  principal  debtor  first,  as  by  the  statute, 
Clay's  Dig.  206  §  23,  it  was  not  intended  that  the  creditor 
should  frustrate  this  provision,  designed  for  the  securities'  pro- 
tection, by  discharging  the  levy,  and  yet  hold  the  security 
liable. 

We  are  of  opinion  that  the  securities  are  entitled  to  the  re- 
lief which  they  seek,  and  that  the  court  of  equity  is  the 
proper  forum  in  which  to  obtain  it. 

Let  the  decree  be  affirmed. 


HARRELL  vs.  WHITMAN. 

1.  On  the  trial  of  un  issue  contesting  the  answer  of  a  garnishee,  who  denied  aa 
indebtedness  to  the  defendant  in  attachment,  the  record  of  a  judgment  recov- 
ered by  the  defendant  against  the  garnishee  subsequent  to  the  service  of  the 
garnishment,  is  admissible  evidence  for  the  plaintiff,  to  show  the  recovery  of 
such  judgment,  and  the  time  of  its  rendition. 

2.  It  is  nut  error  to  instruct  the  jury,  that  they  must  find  for  the  plaintiff,  if  they 
believe  that  the  indebtedness  on  which  the  judgment  against  the  gamisbee 
was  rendered  existed  prior  to  the  service  of  the  garnishment 

Error  to  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Robert  Dougherty. 

Whitman  sued  out  a  writ  of  attachment  against  one  Pow- 
ers, and  summoned  Harrell  as  his  debtor.    Harrell  appeared, 
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and  answered,  denying  any  indebtedness ;  the  plaintiff  con- 
tested the  truth  of  the  answer,  and  an  issue  was  made  up 
under  the  statute.  On  the  trial  of  this  issue,  as  appears  from 
the  bill  of  exceptions,  the  plaintiff  offered  in  evidence  a  trans- 
cript of  a  judgment  recovered  by  Powers  against  Harrell,  in 
a  suit  which  had  been  commenced  after  the  service  of  the 
garnishment,  stating  at  the  same  time,  that  he  would  intro- 
duce evidence  in  connection  therewith,  to  show  that  the  in- 
debtedness on  which  said  judgment  was  recovered,  existed 
prior  to  the  service  of  the  garnishment.  The  defendant  ob- 
jected to  the  reading  of  the  record,  but  his  objection  was 
overruled,  and  he  excepted.  The  plaintiff  then  proved  that 
the  said  indebtedness,  on  which  the  judgment  in  favor  of 
Powers  V.  Harrell  was  recovered,  existed  prior  to  the  service 
of  the  garnishment  in  this  case.  To  this  evidence,  also,  de- 
fendant objected,  but  the  objection  was  overruled,  and  he  ex- 
cepted. 

The  court  charged  the  jury,  that  if  from  the  evidence  they 
believed  that  the  indebtedness,  upon  which  the  judgment  in 
favor  of  Powers  v.  Harrell  was  founded,  existed  before  Har- 
rell was  summoned  as  garnishee  in  this  case,  then  they  must 
find  for  the  plaintiff;  to  which  charge  the  defendant  excepted. 
The  admission  of  the  record,  and  the  charge  of  the  court  are 
now  assigned  for  error. 

I.  B.  Stone,  for  plaintiff  in  error. 
Geo.  W.  Stone,  contra. 

LIGON,  J. — Although  it  is  well  settled,  that  the  record  of 
a  recovery  in  another  suit,  is  admissible  evidence  only  as 
between  parties  and  privies  to  such  suit,  yet  this  rule  has  its 
qualifications.  As  between  strangers,  it  is  admissible  to 
prove  the  judgment  contained  in  it ;  and  it  may  be  admitted, 
when  used  by  way  of  inducement,  or  to  establish  a  collateral 
fact,  though  the  parties  are  not  the  same.  1  Greenleaf  E  v.  564 ; 
3  Stew.  247 ;  7  Por.  466.  For  both  the  purposes  above  men- 
tioned, the  record  of  the  judgment  and  proceedings  in  the 
case  of  Powers  v.  Harrell,  was  offered  by  the  defendant  in 
error  in  the  court  below.  Harrell  had,  in  his  answer  to  the 
garnishment  in  this  case,  denied  his  indebtedness  to  Powers ; 
the  truth  of  this  answer  was  controverted  by  the  defendant 
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in  error,  and  on  the  trial  of  this  issue,  the  record  before  men- 
tioned was  offered,  to  show  that  Powers  had  recovered  a  judg- 
ment against  Harrell  for  a  certain  sura,  subsequent  to  the 
service  of  garnishment ;  this  was  a  collateral  fact,  which  that 
record  could  alone  establish,  and  for  the  purpose  of  proving 
which,  it  was  rightly  permitted  to  go  to  the  jury. 

The  charge  of  the  court  to  the  jury  was  predicated  upon 
the  proof  that  the  indebtedness,  on  which  the  recovery  of 
Powers  against  Harrell  was  founded,  existed  anterior  to  the 
time  when  the  process  of  garnishment  in  favor  of  the  defend- 
ant in  error  was  served  upon  Harrell.  It  does  not  appear 
from  the  record,  that  there  was  any  conflicting  proof  on  this 
point,  and  it  would  be  difficult  to  frame  a  charge  to  the  jury 
more  pertinent  and  unexceptionable  than  the  one  given  by 
the  court  below. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


McCALL'S,  Admr.  vs.  CAPEHART  k  HARBIN. 

1.  On«  vbo  enters  into  the  possession  of  unoccupied  lands  without  any  elaim  of 
right  or  title,  and  for  the  purpose  of  keeping  the  true  owner  out  of  possession, 
is  a  trespasser. 

2.  A  contract,  by  which  a  trespasser  agrees  to  sell  the  possession  of  land  acquired 
by  the  trespass,  cannot  be  sustained. 

8.  It  is  not  maintenance  fur  a  person  to  promote  a  suit  or  defence,  in  which  he  Hm, 
or  believes  that  he  has,  a  legal  interest 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Phelan. 

John  McCall,  the  intestate  of  the  plaintiff,  as  the  evidence 
tended  to  show,  took  possession  of  certain  u:)occlipied  lands 
and  premises,  without  any  claim  of  right  or  title  thereto ;  but 
because,  as  he  said,  "  he  knew  the  titles  were  destroyed,  and 
that  in  consequence  he  believed  the  true  owner  could  never 
recover  them."  Afterwards,  McCall  was  sued  for  the  posses- 
sion of  the  lands  by  one  Pryor,  and,  during  the  pendency  of 
33 
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the  suit,  Capehart  &  Harbin,  who  claimed  title  to  said  lands 
and  premises  under  a  purchase  made  by  them  at  sheriff's 
sale,  with  the  knowledge  of  how  McCall's  possession  was  ac- 
quired, covenanted  and  agreed  with  him,  that  if  he  would  de- 
liver to  them  the  possession  of  said  lands  and  premises,  they, 
in  consideration  thereof,  would  pay  to  him  five  hundred  dol- 
lars, and  would  further  save  harmless  and  indemnify  him 
against  all  claims  for  rent  of  said  lands,  and  particularly 
against  all  liability  to  said  Pryor  for  rents,  in  the  suit  which 
he  had  brought  against  him.  The  said  sum  of  five  hundred 
dollars  was  paid  to  McCall,  and  Capehart  &  Harbin  were  put 
in  possession  of  the  lands.  The  suit  of  Pryor  was  afterwards 
determined,  in  which  he  recovered  the  possession  of  said 
lands  and  ten  hundred  and  forty  dollars  damages,  which 
judgment  was  satisfied  by  McCall  before  the  institution  of 
this  suit.  This  suit  was  instituted  by  McCall's  administrator, 
to  recover  for  an  alleged  breach  of  said  covenant  in  not  pay- 
ing said  sum  of  ten  hundred  and  forty  dollars. 

The  court  charged,  1.  That  if  McCall  had  taken  possession 
of  said  lands  when  they  were  unoccupied,  without  any  right 
or  title  to  the  same,  and  for  the  purpose  of  keeping  the  true 
owner  out  of  the  possession,  he  was  a  trespasser ;  and  if  he 
sold  his  possession  as  a  trespasser,  the  contract  of  sale  was 
void,  and  this,  notwithstanding  the  purchaser  may  have 
known  at  the  time  of  the  contract  all  the  facts  relating  to  his 
possession. 

2.  That  if  the  suit  for  the  recovery  of  the  lands  had  been 
commenced  by  Pryor,  and  was  pending  at  the  time  of  the 
execution  of  the  covenant  sued  on,  the  same  was  void  for 
maintenance. 

These  charges  were  excepted  to,  and  are  here  assigned  for 
error. 

Thos.  Williams,  for  plaintiff  in  error. 

1.  A  person  in  possession  of  lands,  without  any  title  either 
legal  or  equitable,  may  for  any  consideration  paid,  or  with- 
out consideration,  agree  to  surrender  that  possession  to  one 
claiming  title,  and  such  agreement  will  not  be  against  public 
policy;  and  the  agreement  so  to  surrender  possession  will 
not  be  champertous,  although  a  consideration  be  paid  for  such 
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surrender,  and  a  covenant  to  indemnify  against  rents,  because 
1st.  An  agreement  to  surrender  possession  of  lands,  the  sub- 
ject of  a  suit  pending,  by  one  claiming  no  title  to  one  claiming 
title,  cannot  be  said  to  be  a  bargain  for  and  sale  of  the  lands 
or  any  part  thereof;  and  this  is  necessary  to  constitute 
champerty.  Story  on  Contracts  p.  511,  §  581,  and  authorities 
there  cited ;  2d.  Because  a  man  has  a  right  to  buy  his  jjeace, 
and  therefore  one  claiming  title  cannot,  by  paying  a  trespas- 
ser to  surrender  to  him  the  possession,  be  said  to  "foment 
litigation  and  pervert  the  objects  of  the  law,"  although  a 
third  persou  may  be  prosecuting  his  suit  for  the  recovery  of 
the  same  lands.  See  same  page  and  section  of  Story  on  Con- 
tracts. 

2.  Such  covenant  is  not  maintenance :  1st.  Because  the  de- 
fendants had  an  interest,  and  claimed  title  to  the  lands  under 
and  by  virtue  of  a  sheriff's  sale  to  them  ;  and  it  is  not  unlaw- 
ful to  maintain  in  such  a  case.  Story  on  Contracts,  p.  508, 
§578,  p.  509,  §  579  ;  and  see  Findon  v.  Parker,  11  Mees.  & 
Welsby  675,  682  ;  3  Cowen  647 ;  indeed,  a  supposed  interest 
is  sufficient  to  justify  the  party  in  maintenance,  however 
small  that  interest  may  be,  and  whether  certain  or  uncertain, 
vested  or  contingent.  Story  on  Contracts,  p.  510,  §  579,  be- 
fore cited,  and  the  authorities  there  referred  to.  In  the  case  at 
bar,  the  defendants  state  in  their  covenant,  under  their  hands 
and  seals,  that  they  claim  the  lands,  having  purchased  the 
same  at  sheriff's  sale,  sold  as  the  property  of  Henry  Hall, 
and  the  lands  are  said  to  be  known  as  the  lands  of  Hall ;  and 
this  is  binding  on  defendants.  See  3  Cowen  647,  before  re- 
ferred to. 

3.  But  there  must  be  an  agreement  to  maintain  the  suit, 
either  by  advancing  money  for  that  purpose,  or  an  agree- 
ment to  pay  costs.  See  the  authority  before  referred  to.  In 
the  case  at  bar  there  is  no  such  agreement ;  the  agreement  on 
the  part  of  McCall  was,  to  surrender  possession  by  a  particu- 
lar time,  in  consideration  of  which  promise  or  covenant  de- 
fendants paid  him  $500,  and  covenanted  to  protect  him 
against  paying  rents  to  any  one,  particularly  to  Pryor,  and 
released  McCall  from  liability  to  pay  rents  to  them,  defen- 
dants, who  claimed  to  be  the  true  owner.  Here  is  no  agree- 
ment to  pay  costs,  or  to  advance  money  to  defend  the  suit, 


524 ALABAMA. 

MeCall's  Adm'r.  v.  Capehart  and  Harbia 

and  this  is  necessary.  See  the  authority  above  referred  to. 
And  a  covenant  to  indemnify  against  costs  and  damages  is 
not  maintenance.  See  Campbell  v.  Jones,  4  Wend.  806 ; 
Williamson  v.  Henly,  6  Bingham  299;  19  Eng,  Com.  Law 
Eep.  87. 

T.  J.  Judge,  for  defendants  in  error. 

1.  As  between  McCall  and  defendants,  defendants  were 
the  owners  of  said  lands  and  premises ;  they,  defendants,  hav- 
ing and  claiming  title  to  the  same,  and  McCall  being,  as  he 
acknowledged,  an  open  trespasser  in  the  possession  of  them  ; 
he  having  taken  possession  for  no  laudable  purpose.  There 
was  no  sufficient  consideration  then  to  sustain  the  promise 
made  by  defendants  to  McCall,  to  indemnify  him ;  besides,  it 
is  against  public  policy,  to  permit  one  in  the  unLiwful  posses- 
sion of  property  to  stipulate  for  payment  for  its  restoration  to 
its  true  owner.  "  An  enlightened  morality  and  the  dictates 
of  honesty  denounce  such  a  contract,  and  the  law  cannot 
lend  its  sanction  to  enforce  it."  See  McCaleb,  use,  &c.  v. 
Price,  12  Ala.  Eep.  753,  which  in  principle  is  decisive  upon 
this  point ;  see  also,  Duncan,  use,  &c.  v.  Hall,  9  Ala.  128. 

2.  The  covenant  between  the  parties  was  void  also,  on  the 
ground  of  maintenance.  McCall  was  a  naked  trespasser ;  a 
suit  was  pending  against  him  on  account  of  his  said  trespass ; 
the  stipulation  was,  to  save  him  harmless  from  the  consequen- 
ces of  said  suit ;  the  effect  of  which  was  to  maintain  him  un- 
lawfully in  the  same. 

GOLDTHWAITE,  J.— The  case  of  Gillespie  v.  Dew,  1 
Stew.  229,  and  Blevins  v.  Cole,  1  Ala.  Eep.  210,  are  directly 
to  the  point,  that  the  owner  of  lands  may  maintain  trespass 
against  a  wrong  doer,  where  there  is  no  adverse  possession, 
and  the  current  of  American  authority  is  to  the  same  effect. 
Van  Brunt,  et  al.  v.  Schenck,  11  John.  885 ;  Bush  v.  Brad- 
ley, 4  Day,  306 ;  Oon.  Society  v.  Baker,  15  Verm.  119 ;  Dobbs 
V.  Gallidge,  4  Dev.  &  Bat.  68;  McGran  v.  Bookman,  3  Hill 
S.  C.  265  ;  Leadbetter  v,  Fitzgerald,  1  Pike,  448  ;  Cohoon  v. 
Simmons,  7  Ired.  189.  The  charge  of  the  court,  therefore, 
as  to  the  facts,  which  would  make  McCall  a  trespasser,  was 
coirect. 
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The  charge  of  the  court,  that  if  McCall  acquired  possession 
of  the  lands  specified  in  the  contract  by  :i  trespass,  and  sold 
such  possession  as  a  trespasser,  that  the  covenant  sued  on 
was  illegal  and  void,  was  also  correct.  By  the  terms  of  this 
contract,  McCall,  the  intestate  of  the  plaintiffs  in  error,  stipu- 
lated to  deliver  the  possession  of  certain  lands  to  the  d'^fend- 
ants  in  error,  who  claimed  title  under  a  purchase  at  sheriff's 
sale,  in  consideration  of  a  certain  sum  paid  by  them  at  the 
execution  of  the  covenant,  and  for  the  additional  considera- 
tion, that  they  should  save  harmless  and  indemnify  him  from 
all  claims  or  liability  to  rent  for  said  lands,  to  any  person, 
and  particularly  to  one  Pryor,  who  had  instituted  a  suit 
against  him  for  the  recovery  of  said  land.  There  can  cer- 
tainly be  no  doubt,  that  if  one  who  had  wrongfully  acquired 
the  possession  of  property,  was  to  stipulate,  for  a  given  sum, 
for  restoring  it  to  the  owner,  the  consideration  of  a  con- 
tract of  this  description  would  be  held  insufficient,  and  the 
contract  itself  void.  McCaleb  v.  Price,  12  Ala.  Rep.  753. 
The  restoration,  under  those  circumstances,  would  be  an  act 
which  morality  requires,  and  which  the  law  would  compel, 
and  could  no  more  be  held  to  constitute  the  basis  of  a  con- 
sideration, than  an  agreement  to  discharge  a  debtor  from  the 
whole  debt,  in  consideration  of  the  payment  of  a  part.  If, 
therefore,  the  defendants  in  error,  as  against  McCall,  are  to 
be  considered  as  acquiring  the  right  to  the  lands  by  their  pur- 
chase at  sheriff's  sale,  it  is  clear,  that  the  covenant  could 
create  no  legal  obligation  on  them. 

If,  however,  by  the  terms  of  the  covenant,  the  defendants 
in  error,  as  against  McCall,  are  not  to  be  considered  as  the 
true  owners  of  the  land,  then  the  only  question  raised  by  that 
portion  of  the  charge  we  are  considering,  is,  as  to  the  effect  of 
a  contract  made  by  a  trespasser,  for  the  transfer  to  a  third 
person,  of  the  possession  which  he  had  tortiously  acquired. 
We  all  agree,  that  a  contract  of  this  character  cannot  be  sus- 
tained. We  can  view  it  in  no  other  light  than  as  a  contract, 
on  the  part  of  the  seller,  to  dispose  of  that  which  he  has 
wrongfully  acquired,  and  which  he  has  no  right  to  retain ; 
on  the  part  of  the  purchaser,  it  is  buying  the  privilege  to  con- 
tinue a  trespass.  A  court  of  justice  will  not  lend  its  aid  to 
enforce  a  contract  of  this  description.  Toler  v.  Armstrong, 
11  Wheat.  258 ;  McCaleb  v.  Price,  supra. 
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That  the  defendants  in  error  may  have  known,  at  the  time 
they  entered  into  the  covenant,  the  manner  in  which  McCall 
acquired  the  possession  of  the  land,  can  have  no  influence 
on  the  validity  of  the  contract. 

The  charge  given  by  the  court,  that  if  the  suit  of  Pry  or 
against  McCall  was  pending  at  the  time  the  covenant  was  en- 
tered into,  such  covenant  was  void,  on  the  ground  of  main- 
tenance, cannot  be  sustained.  Maintenance  is  the  officious 
assistance,  by  money  or  otherwise,  proposed  by  a  third  person, 
to  either  party  to  a  suit  in  which  he  himself  has  no  legal  inter- 
est, to  enable  them  to  prosecute  or  defend  it.  Story  on  Con. 
§  578.  But  the  doctrine  of  the  common  law  as  to  mainten- 
ance does  not  apply  to  persons  who  either  have  any  legal  in- 
terest in  the  suit  promoted  by  them,  or  who  act  under  the 
bona  fide  belief  that  they  have.  lb.  §  579.  Conceding  that 
the  agreement  to  indemnity  McCall  against  the  damages 
which  the  plaintiffs  in  the  suit  might  recover  against  him, 
was  assisting  him  in  his  defence,  still,  if  the  persons  rendering 
the  aid  acted  under  the  honest  belief,  that  they  were  inter- 
ested in  the  result  of  the  suit,  and  not  for  the  purpose  of  fo- 
menting litigation,  it  would  not  have  been  maintenance. 
Findon  v.  Parker,  11  Mees.  &  W.  675 ;  Story  on  Con.  § 
579.  The  covenant  does  not  upon  its  face  show  the  character 
of  McCall's  possession,  and  non  constat  that  the  defendants  in 
error,  in  assisting  him,  may  not  have  been  sustaining  their 
own  title.  In  assuming  that  both  the  intention  and  the  act, 
which  are  necessary  to  constitute  maintenance,  were  conclu- 
sively established  by  the  covenant,  the  court  erred ;  and  as  it 
is  impossible  to  say,ffrom  the  record,  on  which  ground  the 
jury  determined  against  the  validity  of  the  contract,  and  as 
the  facts  which  went  to  its  validity  were  alone  for  them  to 
determine,  it  follows,  that  the  error  of  the  court  may  have 
prejudiced  the  plaintiff. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
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TILLER  vs.  SHEARER. 

1.  A  declaratiuD  iu  case  for  wrongfully  suing  out  an  attachment,  is  bad  ou  demur- 
rer, if  it  docs  not  specially  deny  the  ground  set  forth  in  the  affidavit  for  suing 
out  the  attachment. 

Error  to  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Tamer  Reavis. 

This  was  an  action  on  the  case  brought  by  plaintiff  in  error 
against  the  defendant,  for  wrongfully  and  vexatiously  suing 
out  an  attachment  against  the  plaintiff  ancillary  to  a  suit 
at  law.  The  affidavit  which  is  set  out  in  the  declaration,  dis- 
closes that  the  ground  set  forth  for  suing  out  the  attachment 
was,  that  "the  said  James  Tiller  was  about  to  remove  out  of 
this  State."  The  declaration  does  not  contain  an  averment 
specially  denying  the  fact  stated  in  the  affidavit,  that  plaintiff 
was  about  to  remove  out  of  the  ^te.  There  is  a  general  aver- 
ment in  these  words,  "  and  the  plaintiff  avers  that  all  said 
defendant's  action  respecting  the  suing  out  of  said  attach- 
ment, was  wrongful  and  vexatious."  To  this  declaration 
there  was  a  demurrer,  which  was  sustained  by  the  court,  and 
this  is  assigned  for  error. 

Wm.  H.  Greene,  for  plaintiff  in  error. 

Bliss  &  Baldwin,  contra. 

The  demurrer  was  properly  sustained.  The  declaration 
sets  out  no  sufficient  cause  of  action.  It  does  not  deny  that 
the  defendant  was  "  about  to  remove  out  of  the  State."  The 
averment  that  "  all  the  said  actions  were  wrongful  and  mali- 
cious," is  not  sufficient,  Gould's  Pleading,  chap.  4,  §§  7,  24, 
29;  1  Chitty's  Pleading,  214;  1  M.  &  S.  441 ;  3  ib.  114;  9 
Johns.  R.  291 ;  2  ib.  12  ;  12  Ala.  567 ;  13  ib.  828. 

PHELAN,  J. — It  is  essential  to  the  goodness  of  a  declara- 
tion in  ccwe,  for  wrongfully  suing  out  an  attachment,  that  it 
should  contain  an  averment  denying  specially  the  truth  of  the 
ground  for  an  attachment,  set  forth  in  the  affidavit.  Here 
the  ground  set  forth  in  the  affidavit  was,  that  "  the  said  James 
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Tiller  was  about  to  remove  out  of  the  State."  This  is  not 
specially  denied.  There  is  a  general  averment  that  "  all  said 
defendant's  action  respecting  the  suing  out  of  said  attachment, 
was  wrongful  and  vexatious,"  which  the  court  below  held  not 
to  be  sufficient,  on  demurrer  to  the  declaration.  In  this  there 
was  no  error.  See  Gould's  Pleading,  §  24  to  29  ;  1  Chitty 
P.  214. 

The  judgment  of  the  court  below  is  affirmed. 


HOOPEK  vs.  EDWARDS. 

1.  Declarations  inseparably  connected  with  material  acts,  which  they  serve  to  elu- 
cidate and  explain,  are  admissible  evidence  as  part  of  the  res  gestae. 

2.  But  declarations  made  after  suit  brought,  and  not  connected  with  any  fact  or 
act  whatever,  are  not  admissible  evidence  for  the  party  making  them. 

Error  to  the  Circuit  Court  of  Eussell. 
Tried  before  the  Hon.  E.  Pickens. 

The  plaintiff  commenced  an  action  of  assumpsit  against 
Bryant  S.  Mangham,  and  pending  the  suit,  sued  out  an 
ancillary  attachment,  which  was  levied  on  certain  property; 
and  Laxla  Edwards,  the  defendant  in  error,  was  also  served 
with  a  writ  of  garnishment.  The  attachment  was  issued  on 
the  24th  of  November,  1848,  and  the  defendant  summoned 
as  garnishee  on  the  30th  of  the  same  month.  The  garnishee 
appeared  and  answered,  denying  any  indebtedness  to  Mang- 
ham, and  further  denying  that  he  had  any  property  of  Maug- 
ham's in  his  possession.  This  answer  was  contested,  and  an 
issue  was  made  up  under  the  statute,  between  the  plaintiff  in 
the  attachment  and  Edwards,  the  garnishee.  Upon  the  trial  of 
this  issue,  it  appeared  that  the  garnishee  had  in  his  possession, 
at  the  time  of  the  service  of  the  writ,  three  slaves,  Dan, 
Franky  and  Henry,  a  road  wagon  and  several  other  articles 
of  property,  that  had  belonged  to  the  defendant  in  the  attach- 
ment. The  garnishee  then  proved  that  he  was  a  deputy 
sheriff  of  Russell  county,  and  as  such,  had  in  his  hands  sev- 
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eral  executions  against  Mangham,  which,  however,  had  not 
been  levied  on  his  property ;  that  in  March,  1848,  he  had 
bought  Mangham's  land,  and  hired  his  negroes,  about  eight 
in  number,  and  that  on  the  night  of  the  25th  of  November, 
1848,  Mangham  left  the  county  of  Russell  clandestinely,  and 
carried  with  him  all  his  negroes,  except  the  boy  Henry,  who 
had  been  previously  levied  on  by  Edwards,  by  virtue  of  an 
attachment  issued  at  the  suit  of  one  Reese  against  Mangham. 
Edwards,  ascertaining  that  Mangham  had  left,  carrying  with 
him  his  slaves,  employed  one  Thornton  to  pursue  him.  Thorn- 
ton overtook  him  the  next  day,  being  Sunday,  about  sixty 
miles  west  from  the  place  he  had  left  in  Russell  county,  and 
then  purchased  from  Mangham  the  two  slaves  Dan  and 
Franky,  valued  at  twelve  hundred  dollars,  for  and  on  account 
of  Edwards ;  and  it  was  further  shown  that  the  contract  was, 
that  Edwards  should  pay  off  the  executions  he  had  in  his 
hands  and  some  others  against  Mangham.  Thornton,  the 
agent  of  Edwards,  returned  to  Russell  county,  and  Edwards 
ratified  the  contract  thus  made.  It  also  appeared,  that  the 
slave  Henry  had  been  sold  since  the  service  of  the  garnish- 
ment, under  an  execution  in  favor  of  Reese,  which  had  been 
issued  on  the  judgment  rendered  in  the  attachment  suit,  and 
after  satisfying  this  debt,  the  residue  of  the  purchase  money 
had  been  applied  by  Edwards  to  other  executions  in  his 
hands.  It  further  appeared,  that  the  road  wagon  and  the 
other  articles  of  property  belonging  to  Mangham,  had  been 
sold  by  Edwards,  and  the  proceeds  applied  in  the  same  man- 
ner, but  there  was  no  evidence  that  the  wagon  and  other 
property  had  ever  been  levied  on  by  virtue  of  any  process. 

The  witness  Thornton  was  asked  to  state  the  object  Ed- 
wards had  in  sending  him  after  Mangham.  The  witness 
answered,  that  Edwards  told  him  that  his  object  was,  to  secure 
himself  from  liability  which  he  had  incurred  as  deputy  sher- 
iff^  by  giving  Mangham  indulgence  on  executions  he  had  in 
his  hands  against  him,  and  which  executions  he  then  placed 
in  his  agent's  hands.  The  plaintiff  objected  to  this  answer  of 
the  witness,  but  his  objection  was  overruled,  and  the  plaintiff 
excepted. 

The  garnishee  also  introduced  James  Johnson  as  a  witness, 
who  testified  that  in  the  year  1849  he  had  a  conversation 
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with  Edwards,  the  garnishee,  in  which  Edwards  said  he 
would  pay  off  a  judgment  in  favor  of  one  Crews,  for  about 
four  hundred  dollars,  against  Maugham,  in  the  event  there 
was  any  surplus  of  Maugham's  funds  remaining  in  his  hands 
to  pay  it.  It  also  appeared  that  Mangham  had  been  indulged 
on  this  judgment  by  Crews,  and  that  the  execution  had  lost 
its  lien,  but  that  this  debt  to  Crews  was  one  of  the  debts  that 
the  garnishee,  Edwards,  agreed  to  pay,  in  consideration  of 
the  purchase  of  the  two  slaves  Dan  and  Franky.  The  plain- 
tiff objected  to  what  the  garnishee  said  to  the  witness  in  1849 
as  evidence,  but  his  objection  was  overruled,  and  the  plaintiff 
excepted. 

The  instructions  of  the  court  to  the  jury  were  also  excepted 
to  by  the  plaintiff,  but  it  is  not  deemed  material  to  state 
them. 

Hooper,  for  plaintiff  in  error. 
Belser,  contra. 

D  AEG  AN,  C.  J. — We  think  it  was  clearly  admissible  to 
prove  what  Edwards  said  to  Thornton,  at  the  time  he  gave 
him  the  executions  and  appointed  him  his  agent  to  pursue 
Mangham.  What  he  then  said  was  not  mere  declarations,  or 
admissions,  unaccompanied  by  acts  material  to  be  considered 
on  the  investigation  of  this  cause.  But  on  the  contrary,  they 
were  declarations  inseparably  connected  with  material  acts, 
and  served  to  elucidate  and  explain  them.  Our  reports 
abound  with  decisions  showing  that  such  declarations  are  ad- 
missible as  part  of  the  res  gestae.  Williams  v.  Shackelford, 
16  Ala.  318;  Tompkies  v.  Eeynolds,  17  Ala.  109;  Mawhin- 
ney  &  Smith  v.  Thompson,  ib.  362 ;  McBryde  &  Wife  v. 
Thompson,  8  Ala.  660 ;  Yarborough  v.  Moss,  9  Ala.  382 ; 
Babcock  v.  Huntington,  9  Ala.  869. 

But  we  think  it  equally  clear  that  the  court  did  err,  in  per- 
mitting the  witness  Johnson  to  state  what  Edwards,  the  gar- 
nishee, said  to  him  in  1849,  respecting  his  intention  to  pay 
the  debt  ot  Crews  if  there  should  be  left  in  his  hands  a  sur- 
plus of  the  funds  of  Mangham.  What  Edwards  then  said 
was  a  mere  declaration,  made  after  this  suit  was  pending,  and 
not  connected  with  any  fact  or  act  whatever.     To  allow  such 
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declarations,  would  be  to  enable  parties,  even  after  suit  brought^ 
to  make  testimony  by  their  own  declarations.  No  rule  of 
law  will  justify  the  admission  of  such  declarations. 

As  the  judgment  must  be  reversed  for  this  error,  we  do  not 
deem  it  necessary  to  examine  the  instructions  given  by  the 
court  to  the  jury  with  particularity,  for  the  case  is  of  that 
description  that  it  is  by  no  means  certain  that  upon  another 
trial  it  will  be  presented  in  exactly  the  same  phase.  We 
however  think  it  not  improper  to  suggest  the  proper  inquiries 
that  should  have  been  submitted  to  the  jury,  according  to  the 
evidence  as  contained  in  this  bill  of  exceptions. 

If  the  jury  should  believe,  that  the  contract  entered  into 
between  Mangham  and  the  agent  of  Edwards  is  valid,  accord- 
ing to  the  principles  heretofore  decided  in  this  case,  they  then 
should  inquire  and  ascertain,  what  debts  due  by  Mangham 
Edwards  assumed  to  pay  in  consideration  of  the  two  slaves, 
Dan  and  Franky,  They  should  further  inquire,  whether 
Edwards  agreed  to  pay  these  debts,  irrespective  of  the  value 
of  Henry,  whom  Edwards  had  in  his  possession  by  virtue  of 
a  levy  made  under  the  writ  of  attachment  in  favor  of  Reese ; 
or  whether  it  was  the  understanding  that  the  value  of  Henry 
should  be  applied  to  those  debts,  and  that  in  consideration  of 
the  other  two  slaves,  Edwards  was  to  pay  the  residue  of  the 
debts  left  unpaid,  after  applying  the  value  or  proceeds  of 
Henry  to  their  payment.  If  they  should  find  that  the  con- 
tract was,  that  Edwards  agreed  to  pay  the  debts  irrespective 
of  Henry's  value,  then  he  would  be  liable  to  the  plaintiff  to 
the  extent  of  Henry's  value ;  but  if  he  agreed  to  pay  the 
debts,  or  the  balance  of  them,  after  applying  the  proceeds  of 
Henry  to  their  extinguishment,  then  he  would  not  be  liable 
on  account  of  Henry.  They  should  also  inquire,  whether 
the  contract  embraced  the  wagon  and  other  articles  of  prop- 
erty; if  it  did  not,  then  Edwards  must  be  liable  for  the 
wagon  and  other  articles  of  property,  unless  they  were  levied 
on  and  sold  to  satisfy  other  debts  than  those  agreed  to  be  paid 
by  Edwards.  I  have  suggested  the  foregoing  as  the  points  of 
inquiry  that  will  probably  arise  upon  another  trial.  The  tes- 
timony, however,  may  vary  them,  and  the  court  must  be 
governed  by  the  evidence  as  it  shall  appear  upon  the  trial. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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LANGDON  ET  EL.  vs.  EAIFORD. 

1.  A  constable  may  levy  an  execution  issued  by,  and  returnable  before,  a  justice 
of  the  peace. 

2.  When  an  attachment,  issued  by  and  returnable  before  a  justice  of  the  peace, 
is  levied  by  a  constable  on  the  defendant's  land,  and  after  the  rendition  of 
judgment  in  the  suit,  an  execution  issued  thereon  is  levied  on  the  same  land 
in  default  of  personal  property,  the  lien  of  the  judgment  creditor  relates  back 
to  the  date  of  the  levy  of  the  attachment. 

3.  When  a  motion  is  made  by  the  plaintiffs  in  a  judgment  to  have  certain  moneys 
in  the  hands  of  the  sheriff  applied  to  the  satisfac'ion  of  thoir  judgment,  which 
motion  is  entertained  by  the  court  anu  decided  against  them,  the  matter  be- 
comes res  adjudicata,  and  the  action  of  the  court  is  conclusive  untU  reversed, 
or  otherwise  set  aside ;  and  the  plaintiffs  cannot  bring  assumpsit  against  the 
sheriff  for  the  money. 

Error  to  the  Circuit  Court  of  Perry  county. 
Tried  before  the  Hon.  John  D.  Phelan. 

Assumpsit  by  plaintiffs  in  error  against  the  defendant,  who 
was  sheriff  of  Perry  county,  "  to  recover  the  sum  of  $99yV^o, 
the  surplus  arising  from  the  sale  of  William  A.  Strong's  land 
under  a  venditioni  exponas,  issued  upon  a  judgment  rendered 
in  the  County  Court  of  Perry,  in  a  certain  case  of  attachment, 
wherein  John  H.  Reid  was  plaintiff,  and  said  Strong  was  de- 
fendant, being  money  had  and  recived  by  defendant  for  the 
use  of  plaintiffs."  The  defendant  pleaded  the  general  issue ; 
verdict  and  judgment  for  him.  It  appears  from  the  bill  of 
exceptions,  that  two  attachments  in  favor  of  the  plaintiffs 
against  said  Strong  were  issued  by  a  justice  of  the  peace,  for 
fifty  dollars  in  each  case,  which  were  levied  by  a  constable 
on  the  18th  December,  1848,  on  the  defendant's  land,  and 
judgments  were  rendered  in  both  cases  by  the  justice  in  favor 
of  the  plaintiffs,  on  the  2d  July,  1849.  An  attachment  in 
favor  of  John  H.  Reid  against  said  Strong,  was  levied  on  the 
same  land  by  the  sheriff,  on  the  21st  November,  1848,  and 
after  the  rendition  of  judgment,  the  land  was  sold  under  a 
venditioni  exponas  by  the  sheriff.  After  satisfying  the  judg- 
ment of  said  Reid,  the  balance  of  99  VA  remained  in  the 
hands  of  the  sheriff,  which  he  paid  to  one  B.  F.  Parsons,  who 
had  also  sued  out  an  attachment  against  Strong,  which  was 
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levied  on  the  same  land  on  the  22d  December,  1848,  and 
judgment  being  afterwards  rendered  in  his  favor,  a  venditioni 
eocponas  had  issued  thereon,  and  was  in  the  sheriff's  hands  at 
the  time  of  the  sale.  The  defendant  proved  that  no  execu- 
tion, or  any  other  process  had  issued  on  said  plaintiffs'  judg- 
ments, and  no  step  had  been  taken  by  them  to  subject  the 
land,  though  they  had  demanded  the  money  from  the  sheriff. 
It  was  also  shown,  that  previous  to  the  institution  of  this  suit, 
the  plaintiffs  had  made  a  motion  in  the  Circuit  Court  against 
the  sheriff,  to  have  the  money  now  sued  for  applied  to  the 
satisfaction  of  their  judgment,  which  motion  the  court  deci- 
ded against  them.  The  court  charged  the  jury,  that  if  they 
believed  all  the  evidence,  they  must  find  for  the  defendant; 
to  which  charge  plaintiffs  excepted. 

A.  B.  Moore,  for  plaintiffs  in  error. 

1.  The  first  question  that  arises  in  this  case,  is,  can  an  action 
of  assumpsit  be  maintained  against  the  defendant,  under  the 
facts  of  this  case  ?  To  show  that  it  can,  see  Wilson  v.  Sear- 
gent,  12  Ala.  Rep.  778;  17  Mass.  563;  Thompson  v.  Merri- 
man,  15  Ala.  Rep.  166 ;  10  Peters,  156-7 ;  13  ib.  263 ;  Hitch- 
cock V.  Lukens,  8  Porter,  333. 

2.  The  attachment  of  plaintiff,  having  been  levied  on  the 
lands  of  the  defendant  prior  to  the  attachment  of  Parsons, 
created  a  prior  lien  in  their  favor,  and  entitled  them  to  the 
surplus  in  the  hands  of  Raiford,  sheriff,  after  the  payment  of 
Reid's  attachment.     3  Stewart,  433 ;  12  Ala.  Rep.  743. 

3.  When  a  lien  is  expressly  created  by  law  in  favor  of  a 
party,  there  must  be  some  act  done  by,  or  some  laches,  or 
neglect,  on  his  part,  from  which  a  waiver,  or  abandonment  of 
his  lien  may  be  inferred,  before  it  can  be  said  that  he  has  lost 
his  lien.  12  Ala.  Rep.  838 :  4  S.  &  Marshall,  579 ;  1  How- 
ard, 48. 

4.  That  a  constable  has  a  right  to  levy  an  attachment,  may 
be  inferred  from  a  fair  construction  of  the  several  statutes  to 
be  found  in  Clay's  Digest,  p.  55,  §  5 ;  ib.  358,  §1 ;  ib.  359,  §§ 
4-5 ;  ib.  364,  §7.  See  also  Toulmiu's  Digest,  512,  §  15 ;  15 
Ala.  Rep.  721. 

5.  If  a  constable  has  a  right  to  levy  an  attachment  on  per- 
sonal property,  he  may  levy  it  upon  lands,  as  the  statute  re- 
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quires  the  levy  to  be  made  in  the  same  manner.  Clay's  Dig. 
60,  §  29. 

6.  The  principle  of  res  adjudicata  does  not  apply  to  decis- 
ions of  courts  made  in  a  summary  way.  3  Ph.  Ev.  C.  &  H.'s 
Notes,  Part  2,  825. 

7-  In  this  case  there  was  no  adjudication,  as  the  record 
shows  that  the  court  refused  to  hear  the  motion. 

The  action  of  the  court  on  the  motion,  unless  the  case  had 
been  heard  on  its  merits,  will  not  bar  this  suit. 

The  refusal  to  hear  the  motion  was  equivalent  to  a  demur- 
rer by  Eaiford,  and  that  sustained  by  the  court,  which  would 
not  bar  this  suit.  3  Ph.  Ev.  C.  &  H.'s  Notes,  2  Part,  835 ;  1 
Blackford,  Stephens  v.  Dunbar,  56. 

I.  W.  Garrott,  for  defendant. 

1.  The  plaintiffs  show  in  their  bill  of  exceptions,  that  before 
the  commencement  of  this  suit,  they  made  a  motion  before 
the  Circuit  Court  of  Perry,  to  have  the  same  identical  money 
for  which  this  action  is  brought,  applied  to  the  satisfaction  of 
their  judgments,  which  motion  that  court  refused  to  grant. 
If  plaintiffs  have  any  right  to  the  money,  this  motion  was 
their  remedy,  and  the  court  having  jurisdiction  having  deci- 
ded against  them,  they  are  bound  by  its  judgment.  Denham 
et  al  V.  Harris,  13  Ala.  Kep.  465 ;  Thompson  v.  Merriman, 
15  ib.  166. 

2  Plaintiff's  attachments  were  levied  by  a  constable  upon 
land,  and  a  constable  cannot  levy  an  attachment;  because, 

1st.  There  is  no  statute  which  authorizes  such  levy . 

2d.  The  statute  which  prescribes  the  form  of  the  writ,  re- 
quires it  to  be  directed  to  "  any  sheriff  of  the  State  of  Ala- 
bama." Clay's  Digest,  65,  §  6 ;  ib.  63,  §  38.  A  constable, 
therefore,  could  not  execute  such  writ.  In  last  statute,  word 
"may"  means  "must."  9  P.  390,  395-6:  Gresham  v.  Lev- 
erett,  10  Ala.  Rep.  384. 

3.  Sheriffs  are  directly  empowered  to  execute  attachments 
and  writs  of  forcible  entry  and  detainer,  issued  by  justices  of 
the  peace.    Clay's  Digest,  359,  §  8. 

4.  Plaintiffs  having  only  judgments  before  a  justice  of  the 
peace,  have  no  lien,  because  the  statute  expressly  provides 
that  judgments  before  a  justice  of  the  peace  shall  not  bind 
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land.  Clay's  Digest,  205,  §  17.  And  the  only  way  by  which 
land  can  be  subjected  to  a  judgment  of  a  justice  of  the  peace, 
is  through  the  Circuit  Court,  by  virtue  of  the  statute  found 
in  Clay's  Digest,  207,  §  31. 

5.  The  defendant  sold  the  land  as  well  under  the  judgment 
of  Parsons  v.  Strong,  as  of  Reid  v.  Strong,  and  was  required 
by  the  process  in  his  hands  to  have  said  moneys  before  the 
court,  to  satisfy  the  same.  The  money,  therefore,  was  in  the 
custody  of  the  law,  and  could  not  be  sued  for  in  this  action. 
Denham  et  al.  v.  Harris,  13  Ala.  Rep.  465,  468. 

6.  The  plaintiff's  obtained  their  judgments  on  the  2d  July, 
1849,  but  caused  no  execution  to  issue  thereon,  nor  did  they 
take  any  step  to  subject  the  land  thereto.  Reid  and  Strong 
obtained  judgments  at  the  July  Term,  1849,  of  the  County 
Court  of  Perry,  which  by  law  is  held  on  the  4th  Monday  of 
that  month.  They  caused  process  to  issue  on  their  judgments, 
and  had  the  land  sold  to  satisfy  them ;  and  after  the  land  was 
thus  sold,  and  the  proceeds  in  the  hands  of  the  sheriff,  they 
(the  plaintiffs)  are  for  the  first  time  heard  to  claim  the  money. 
Under  such  circumstances,  if  they  had  any  lien  by  virtue  of 
the  levy  of  their  attachment,  they  have  lost  it  by  their  own 
laches.     Campbell  v.  Spence  et  al.    4  Ala.  Rep.  543. 

7.  Although  the  action  of  assumpsit  lies  to  recover  money 
which  ex  aeqico  et  hono  belongs  to  another,  yet  the  money  must 
have  been  received  under  circumstances  which  show  some 
default  on  the  part  of  the  defendant,  from  which  the  law  will 
imply  a  contract.  This  action  only  lies  on  a  contract,  either 
expressed  or  implied.  17  Ala.  Rep.  51 ;  1  Ch.'s  PI.  98 ;  Ch. 
on  Contracts,  184. 

When  the  sheriff"  received  the  money,  he  took  it  under  the 
process  in  favor  of  Reid  &  Parsons,  and  had  it  for  them,  hav- 
ing up  to  that  time  no  notice  of  the  claim  of  plaintiffs.  He, 
therefore,  had  no  contract  or  duty  to  perform  to  them,  in  con- 
sequence of  having  received  this  money.  The  claim  of  plain- 
tiffs after  he  thus  received  the  money,  cannot  raise  a  promise 
in  their  favor.  2  Richardson,  S.  C.  R.  102 ;  3  U.  S.  Digest, 
435,  §  186. 

CHILTON,  J. — The  first  question  which  demands  con- 
sideration is,  whether  a  constable  can  levy  an  attachment  is- 
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sued  by  and  returnable  before  a  justice  of  the  peace.  That 
the  constant  practice  for  years  has  been  for  such  officers  to 
levy  attachments  of  the  kind,  is  undoubtedly  true.  Indeed, 
I  know  of  no  case  where  the  right  has  been  questioned.  But 
to  deduce  the  right  from  the  several  statutes  upon  the  sub- 
ject, I  am  free  to  confess,  is  a  matter  of  some  difficulty. 

By  the  third  section  of  the  act  of  1807,  it  was  made  the 
duty  of  the  several  constables  of  the  respective  counties,  "to 
serve  all  warrants,  summonses,  executions  and  other  process 
to  them  directed  by  lawful  authority,"  &c.  Clay's  Dig.  364,  §  7. 
By  the  fifth  section  of  the  act  of  1814,  the  constable  is  re- 
quired to  "  endorse  on  the  back  of  all  process,  how  he  has 
executed  the  same ;"  and  by  another  act,  passed  the  same 
year,  the  justices  are  required  "  to  direct  their  process  to  the 
officer  whose  duty  it  is  to  execute  the  same."  Clay's  Dig.  359, 
§§  4,  5.  The  fourteenth  section  of  the  statute  last  referred  to, 
requires  that  "every  warrant,  attachment,  summons,  sub- 
poena or  other  process,  issued  by  a  justice  of  the  peace,  shall 
be  returnable  to  a  day  certain,  giving  a  reasonable  time  for 
attendance,"  &c.  ib.  §  6. 

By  the  fifth  section  of  the  act  of  1833,  (Clay's  Dig.  55,  §  5,) 
justices  of  the  peace  have  exclusive  jurisdiction  over  attach- 
ments, where  the  sum  sworn  to  be  due  does  not  exceed  fifty 
dollars.  By  the  second  and  fourth  sections  of  this  act,  they 
have  power  to  issue  attachments  for  sums  over  fifty  dollars, 
but  they  are  made  returnable  to  the  Circuit  or  County  Court ; 
and  in  respect  to  attachments  so  returnable,  it  is  clear  that 
the  sheriff  should  execute  them.  From  these  several  statutes, 
and  several  others  which  seem  to  point  to  the  same  conclu- 
sion, we  think  it  may  be  safely  inferred  that  the  legislature 
intended,  that  the  constable  should  levy  attachments  which 
were  exclusively  within  the  justice's  jurisdiction.  The  fact, 
that  by  the  act  of  1829,  the  constable  is  allowed  a  fee  of  sev- 
enty-five cents  "  for  levying  an  attachment,"  (Clay's  Dig.  240, 
§  3,)  clearly  shows  that  such  was  the  legislative  interpreta- 
tion of  the  previous  acts.  But  there  are  other  and  subsequent 
statutes  which  introduce  the  difficulty.  The  sixth  section  of 
the  same  ac'.  which  gives  justices  exclusive  jurisdiction  of  at- 
tachments for  sums  under  fifty  dollars,  declares  that  "to  pre- 
vent errors  in  issuing  attachments,  the  writ  shall  be  in  the 
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following  form:  The  State  of  Alabama,  To  the  sheriff  of 

County^  greeting,"  &c.  Clay's  Dig.  55,  §  6.  And  by  the  act  of 
1835,  (ib.  63,  §38,)  "all  original  or  judicial  attachments  and 
summonses  of  garnishments  are  required  to  be  directed,  *  To 
any  sheriff  of  the  State  of  Alabama'."  Again :  by  the  previ- 
ous act  of  1823,  it  was  made  unlawful  for  the  sheriff  or  coro- 
ner to  execute  process  in  civil  cases,  issued  by  any  justice  of 
the  peace,  except  attachments^  and  by  the  act  of  1826,  precepts 
in  forcible  entry  and  detainer  were  also  excepted.  Clay's  Dig. 
359,  §  8.  These  acts,  construed  literally,  would  embrace  all 
attachments,  and  require  them  to  be  executed  by  the  sheriff. 
We  think,  however,  upon  a  careful  examination  of  the  sev- 
eral sUitutes,  that  they  were  not  designed  to  have  so  extended 
an  operation,  and  that  the  apparent  conflict  may  perhaps  be 
reconciled  by  the  fact  that  attachments  issued  by  justices,  but 
returnable  to  cour.s  of  record^  must  be  directed  to  the  sheriff,. 
&;c.,  and  executed  by  him ;  and  that  such  attachments  only 
were  in  the  mind  of  the  legislature,  as  were  so  returnable. 
In  Alford  v.  Johnson,  9  Porter,  320,  it  was  held,  that  the  act 
of  1836,  requiring  process  to  be  directed  "to  any  sheriff,"  did 
not  apply  to  attachments  issued  by  a  justice  of  the  peace. 

It  is,  however,  sufficient  that  taking  the  whole  body  of  our 
statutes  together,  they  leave  the  right  of  the  constable  to  levy 
in  doubt,  since  we  should  be  unwarranted,  unless  required  by 
the  most  unequivocal  expression  of  the  legislative  will,  in 
overturning  a  practice  which  has  uniformly,  so  far  as  we  are 
advised,  obtained  in  this  State,  and  upon  which  the  title  to 
much  property  doubtless  depends  ;  a  practice  too,  which 
seems  to  have  been  sanctioned  by  our  predecessors  as  early 
as  1831,  in  the  case  of  Carey  v.  Gregg,  3  Stew.  Rep.  433. 
That  was  the  case  of  a  motion  by  a  sheriff  against  his  deputy, 
for  failing  to  pay  over  money  collected  by  the  latter  on  exe- 
cations  placed  in  his  hands  from  a  court  of  record,  which  had 
been  levied  by  him  on  a  negro  slave.  The  deputy,  who  was  also 
a  constable,  defended  upon  the  ground  that  attachments  and 
executions  from  a  justice  of  the  peace  had  been  levied  by 
him  as  constable,  half  an  hour  before  the  fi.  fa's,  from  the  court 
of  record  came  to  his  hands.  The  court  held,  that  the  at- 
tach mento,  having  been  levied  before  the  execution  came  to 
the  officer's  hand,  had  the  prior  lien.  The  right  of  the  con- 
34 
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stable  to  levy  the  attachments,   though  not  made  a  question 
in  the  cause,  is  certainly  involved  in  the  decision. 

2.  The  next  question  is,  whether  the  levy  by  the  constable 
upon  the  land  of  the  defendant,  created  a  lien  paramount  to 
the  lien  of  Parsons'  execution,  which  was  subsequently  levied 
by  the  sheriff.  The  act  of  1837,  (Clay's  Dig.  60,  §  20,) 
authorizes  all  original  attachments  to  be  levied  on  land,  and 
it  is  well  settled  that  a  lien  attaches  from  the  date  of  the  levy; 
inchoate,  it  is  true,  but  capable  of  being  perfected  by  the  ren- 
dition of  judgment,  and  the  issue  of  such  process  as  may  ren- 
der it  effectual.  If  the  constable  levy  the  attachment  on 
land,  and  judgment  be  thereupon  rendered  by  the  justice, 
such  levy  can  only  be  made  available  by  the  issue  and  levy 
of  an  execution  on  the  same  land,  in  default  of  personal  pro- 
perty of  the  debtor ;  in  which  event,  the  levy  and  the  pro- 
ceedings had  before  the  justice,  are  to  be  certified  to  the 
Circuit  Court,  and  if  found  regular,  an  order  of  'sale  issues  to 
the  sheriff.  Clay's  Dig.  207,  §  31.  Upon  a  sale  of  such  land, 
we  think  it  very  clear  that  the  lien  would  date,  not  from  the 
levy  of  the  execution,  but  would  relate  back  to  the  levy  of 
the  attachment.  This  proceeding  would  also  furnish  record 
evidence  of  the  levy  upon,  and  sale  of  the  land,  which  the  jus- 
tice could  not  order,  his  not  being  a  court  of  record.  That 
the  lien  of  the  attachment  dates  from  the  levy,  and  is  not  af- 
fected by  the  levy  of  an  execution  which  had  no  lien  before 
the  attachment  was  levied,  see  Pond  v.  Griffin,  1  Ala.  Eep. 
678. 

3.  But  it  is  argued  that  the  lien,  which  was  commenced  by 
the  levy,  was  never  perfected  by  the  Langdons,  they  having 
failed,  after  the  rendition  of  judgment,  to  issue  execution,  so 
as  to  make  a  levy  and  obtain  an  order  of  sale,  as  required  by 
the  statute. 

The  answer  to  this  is,  that  the  land  was  sold  by  the  sheriff 
under  a  venditioni  exponas  issued  in  a  suit  commenced  by  an 
attachment,  which  had  been  levied  before  the  attachment  of  the 
Langdons,  and  consequently  they  could  only  proceed  for  the 
surplus,  after  satisfying  the  older  lien,  which  surplus  it  ap- 
pears the  sheriff  had  in  court.  Whether  in  such  case  it  would 
not  be  incumbent  on  them  to  show,  by  a  return  of  the  constat 
ble  upon  an  execution,  that  there  was  not  personal  property 
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of  the  debtor  to  satisfy  it,  as  in  that  event  only  they  could 
have  perfected  their  lien,  had  no  sale  of  the  land  been  made 
by  the  sheriff,  is  a  question  which  in  the  present  posture  of 
this  cause,  we  need  not  decide,  because  the  view  we  take  of 
the  only  remaining  question  in  the  cause,  renders  its  decision 
unnecessary. 

4.  The  bill  of  exceptions  shows,  that  the  plaintiffe  proved 
that  they  had  made  a  motion  at  a  previous  term  of  the  Cir- 
cuit Court  of  Perry,  and  before  the  commencement  of  this 
action,  to  have  the  same  money  now  sued  for  by  them,  appli- 
ed to  the  satisfaction  of  their  judgments  against  the  defend- 
ant, Strong ;  but  that  said  motion  was  refused  by  the  presiding 
judge.  We  do  not  understand  from  this  language,  that  the 
judge  refused  to  entertain  the  motion,  but  that  having  heard 
it,  he  refused  the  application  of  the  money  as  moved  for  by 
the  plaintiffs.  The  money  moved  for  was  in  the  custody  of 
the  law,  brought  into  court  by  its  officer,  in  obedience  to  its 
mandate,  and  it  has  long  been  the  established  practice  in  such 
cases,  for  the  court — most  usually  upon  the  application  of  the 
sheriff,  but  not  unfrequently  upon  the  application  of  a  party 
having  a  lien  upon  the  fund  created  by  law,  all  parties  inter- 
ested being  duly  notified — to  order  the  fund  to  be  paid  out 
according  to  the  priority  of  the  respective  liens.  See  Den- 
ham  &  Waford  v.  Harris,  13  Ala.  Rep.  465,  and  cases  cited ; 
Thompson  v.  Merriman,  15  ib.  166 ;  Campbell  v.  Spence,  4 
ib.  543. 

The  court  having  a  right  to  hear  and  determine  the  motion, 
and  having  taiven  jurisdiction  and  adjudged  against  it,  the 
plaintiffs,  by  their  bill  of  exceptions,  show  that  the  matter 
which  they  seek  by  this  action  to  re-litigate  is  res  adjvdicata, 
and  thus  justify  the  court  in  giving  the  charge  excepted  to, 
namely :  that  if  the  jury  believe  the  evidence,  they  should 
find  for  the  defendants.  If  the  plaintiffs  had  a  legal  Hen,  the 
court  had,  upon  their  application,  jurisdiction  to  decide  upon 
it,  and  has  decided  against  them,  which  decision  must  con- 
clude them  until  it  is  reversed,  or  otherwise  set  aside.  If  they 
had  no  lien,  then  this  action  falls  to  the  ground. 

It  results  that  there  was  no  error  in  the  charge,  and  that 
the  judgment  of  the  Circuit  Court  must  be  affirmed. 
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STEELE  vs.  WEAVER'S  Executors. 

1.  A  report  of  the  insolvency  of  an  estate  which  is  in  the  name  of  both  the  execu- 
tors is  suflBcient,  although  it  is  signed  by  one  of  them  only,  and  verified  by  his 
oath  alone ;  the  report  having  been  adopted  by  the  other  executor,  and  hav- 
ing been  treated  as  a  suflBcient  report  by  the  eoui-t,  in  ordering  a  sale  of  the 
decedent's  lands. 

2.  When  an  estate  was  reported  insolvent  previous  to  the  act  of  1843,  but  no  pro- 
gress was  made  in  the  settlement  until  afterwards,  the  subsequent  proceedings 
must  be  regulated  by  that  act. 

3.  But  the  creditors  in  such  case  would  only  be  bound  to  file  their  claims  against 
the  estate  within  the  time  prescribed  by  the  court  imder  the  previous  law, 
and  the  right  to  file  claims  would  also  be  limited  to  the  time  so  prescribed. 

4.  The  law  previous  to  the  act  of  1 843  made  no  provision  for  contesting  claims 
between  the  creditoi-s ;  when,  therefore,  the  settlement  of  an  estate,  which 
was  reported  insolvent  previous  to  the  passage  of  that  act,  is  to  be  made 
through  an  administrator  de  bonis  non  under  the  act,  the  common  law  rule 
would  prevail,  that  written  objections  to  claims  should  be  filed  witliin  a  rea- 
sonable time  after  the  appointmeut  of  an  administrator  de  bonis  non. 

Error  to  the  Court  of  Probate  of  Madison. 

Fleming  Jordan,  executor,  and  Martha  H.  Weaver,  execu- 
trix of  George  I.  Weaver,  deceased,  filed  their  report  of  the 
insolvency  of  their  testator's  estate,  in  the  ofiice  of  the  Clerk 
of  the  County  Court  of  Madison,  on  the  1st  November,  1841. 
The  report  is  signed  by  Jordan  only,  and  verified  by  his  affi- 
davit. It  was  not  recorded  at  the  time,  but  was  only  filed 
among  the  papers  of  the  cause ;  nor  was  any  written  memo- 
randum made  on  it  to  show  when  it  was  filed,  or  that  it  had 
been  filed  at  all. 

On  the  9th  November,  1841,  on  the  petition  of  the  execu- 
tor, Jordan,  the  Orphans'  Court  made  an  order  for  the  sale 
of  the  testator's  lands,  to  pay  the  debts  of  the  estate,  and  ap- 
pointed commissioners  to  make  the  sale.  There  does  not  ap- 
pear to  have  been  any  proceeding  had  under  this  order.  The 
next  entry  in  the  record  sets  forth  the  execution  of  a  new 
lt)ond  by  Jordan  and  Bone  and  wife,  (Mrs.  Weaver,  the  execu- 
trix, having  intermarried  with  Bone,)  on  the  1st  January,  1844, 
agreeably  to  notice  given  the  5th  December,  1843. 

On  the  27th  February,  1845,  the  court  made  an  order  re- 
quiring the  creditors  of  Weaver  to  file  their  claims  against 
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his  estate,  as  against  an  insolvent  estate,  on  or  before  the  Ist 
September  next  thereafter ;  and  a  number  of  claims  were 
filed  against  the  estate  within  the  time  prescribed.  The  claims 
of  the  plaintiff  in  error  were  filed  on  the  15th  June,  1850, 
which,  it  is  stated,  did  not  accrue  until  the  12th  and  18th 
February,  1860. 

Upon  this  state  of  facts,  Steele  objected  to  proceeding  with 
the  settlement  as  that  of  an  insolvent  estate,  but  his  objection 
was  overruled.  He  then  moved  the  court  to  permit  the  cred- 
itors to  elect  an  administrator  de  bonis  non^  which  motion  also 
the  court  refused.  The  plaintiff"  in  error  excepted  to  these 
refusals  of  the  court,  and  now  assigns  them  for  error. 

D.  C.  Humphreys  and  Wm.  Cooper,  for  plaintiff  in  error : 

1.  The  report  of  insolvency,  signed  and  sworn  to  by  Jor- 
dan only,  was  insufficient.  It  should  have  been  signed  and 
sworn  to  by  both,  Lambeth  k  Wife  v.  Garber  et  al,  6  Ala. 
870;  Caruthers  k  Kinkle  v.  Mardis's  Adm'rs.  3  ib.  699.  No 
action  of  the  court  was  ever  had  upon  the  report.  It  was  not 
recorded,  nor  was  any  memorandum  made  to  show  that  it 
was  filed  at  all. 

2.  But  if  the  report  is  held  to  be  sufficient,  then  the  estate 
should  have  been  settled  under  the  act  of  1843.  It  comes 
precisely  within  the  rule  laid  down  by  several  decisions  of 
this  court,  Boggs's  Adm'r.  v.  Branch  Bank  at  Mobile,  12  Ala. 
494;  10  ib.  915 ;  8  ib.  457  ;  7  ib.  923.  See  also  McBroom 
V.  McBroom,  at  January  Term,  1851. 

James  Robinson  and  R.  C.  Brickell,  contra: 
1.  The  estate  was  reported  insolvent  under  the  act  of  1806. 
Aikin's  Digest,  151,  §  2.  The  proceedings  conform  precisely 
to  the  provisions  of  that  statute.  The  executor  exhibits  to 
the  court  an  account  of  the  estate,  real  and  personal,  and  of 
the  debts  owing  by  the  testator.  Upon  this  report,  the  court 
acts  as  required  by  the  statute,  and  orders  a  sale  of  the  real 
estate.  No  order  or  decree  of  the  court  declaring  the  estate 
insolvent  was  required.  If,  from  the  account  exhibited  by  the 
executor  or  administrator,  it  appeared  to  the  court  that  the 
estate  was  insolvent,  the  court  was  required  to  order  a  sale  of 
the  real  estate,  and  then  to  notify  the  creditors  of  the  time 
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and  place  appointed  for  receiving  and  auditing  their  claims, 
Aikin's  Digest,  151,  §  2  ;  ib.  154,  §  7.  The  court  had  juris- 
diction over  the  estate  as  insolvent,  whenever  the  executor 
so  reported  it,  and  the  court  was  satisfied  of  the  truth  of  the 
report,  Clarke  v.  West,  5  Ala.  117.  That  the  court  was  sat- 
isfied of  the  truth  of  the  report  appears  from  its  action,  in  or- 
dering a  sale  of  the  real  estate,  as  required  by  the  statute. 
The  report  appearing  of  record,  and  the  Orphans'  Court  hav- 
ing treated  the  estate  as  insolvent,  the  Court  of  Probate  prop- 
erly overruled  the  plaintiff's  first  objection. 

2.  The  plaintiff's  motion  to  elect  an  administrator  de  bonis 
non  was  also  properly  refused.  No  notice  was  given  to  the 
creditors  to  attend  for  any  such  purpose,  as  seems  to  be  con- 
templated by  the  statute  of  1843,  Clay's  Digest,  195,  §§  5,  6. 

PHELAN,  J. — This  estate  was  reported  insolvent  by  the 
executors  on  the  1st  November,  1841,  and  that  gave  the  judge 
of  the  Orphans'  Court  jurisdiction  over  it,  as  an  insolvent  es- 
tate, Clarke  v.  West,  5  Ala.  117.  The  objection  that  only 
one  of  the  executors  signed  the  report,  we  do  not  consider 
fatal  to  its  sufficiency.  It  was  in  the  name  of  both,  and  veri- 
fied by  the  oath  of  one.  The  judge  of  the  Orphans'  Court 
treated  it  as  a  sufficient  report,  by  ordering  a  sale  of  the  lands 
of  the  deceased.  A  new  bond  was  required  afterwards  to  be 
given,  and  was  given  by  both  of  the  executors,  which,  if  ne- 
cessary, we  would  hold  to  be  an  adoption  by  both  of  the  act 
of  one  in  reporting  the  estate  insolvent.  We  therefore  hold, 
that  the  court  below  properly  decided  to  proceed  with  the 
matter,  as  of  an  insolvent  estate,  against  the  objection  of  the 
plaintiff  in  error. 

After  the  estate  was  reported  insolvent,  and  a  sale  of  the 
lands  ordered  on  the  9th  November,  1841,  nothing  more 
seems  to  have  been  done  towards  the  settlement  of  the  estate, 
imtil  the  1st  January,  1844,  when  a  new  bond  was  given, 
agreeably  to  notice ;  and  on  the  27th  February,  1845,  an  or- 
der was  made,  for  creditors  to  file  their  claims  on  or  before 
the  1st  September,  and  for  publication  of  the  order  for  six 
months.  In  the  case  of  Boggs's  Adm'r.  v.  Branch  Bank  at 
Mobile,  (12  Ala.  494,)  this  court  has  decided,  that  when  an 
estate  was  declared  insolvent  previous  to  the  act  of  1843,  but 
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no  progress  was  made  in  the  settlement  until  afterwards,  the 
subsequent  action  of  the  court  should  be  regulated  by  that 
act.  We  consider  this  case  in  the  court  below  to  be  in  that 
condition,  and  the  rule  laid  down  in  the  case  last  above  cited 
must  govern.  No  progress  was  made  in  the  settlement  of  the 
estate,  at  the  passage  of  the  act  of  1843  "  to  amend  the  laws 
now  in  force  in  relation  to  insolvent  estates,"  (Clay's  Digest, 
192,  et  seq.,)  although  it  had  been  previously  reported  insol- 
vent ;  and  the  subsequent  action  of  the  Court  of  Probate  must 
be  regulated  by  that  act.  See  also  Martin  v.  Baldwin,  7  Ala. 
923 ;  McLaughlin,  v.  Nelms,  9  ib.  925 ;  Branch  Bank  v. 
Steele,  10  ib.  915.  It  follows  that  the  Court  of  Probate  erred, 
in  deciding  to  proceed  with  the  settlement  of  the  insolvent 
estate  under  the  old  law,  against  the  objection  of  the  plaintiff 
in  error.  For  this  error,  the  decision  of  the  court  below  on 
this  point  is  reversed,  and  the  cause  remanded. 

The  proceedings  of  the  Court  of  Probate,  in  making  the 
order,  and  giving  notice  to  creditors  to  file  their  claims,  as 
against  an  insolvent  estate,  agreeably  to  the  law  as  it  stood 
previously  to  1843,  was  proper.  This  should  have  been  done 
within  a  reasonable  time,  if  not  immediately  after  the  estate 
was  reported  insolvent  in  1841 ;  and  inasmuch  as  we  are  of 
opinion,  under  the  authority  of  cases  already  decided  by  this 
court,  (see  5  Ala.  117 ;  7  ib.  923 ;  10  ib.  915,)  that  no  decree 
of  insolvency  was  necessary,  under  the  old  law,  to  bring  the 
estate  fully  within  its  provisions  as  an  insolvent  estate,  it  would 
not  be  consistent  to  determine  that  creditors  should  be  held 
to  the  duty  of  filing  their  claims  agreeably  to  the  act  of  1843 ; 
that  is,  within  six  months  from  the  report  of  insolvency ^  regard- 
ing that  as  standing  in  the  place  of  a  decree  of  insolvency. 
They  would,  in  such  case,  only  be  bound  to  file  their  claims 
within  the  time  prescribed  by  the  court  under  the  previous 
law,  not  less  than  six,  nor  more  than  eighteen  months,  and 
the  right  to  file  claims  would  also  be  limited  to  the  time  so 
prescribed. 

The  notice  having  been  given  for  creditors  to  file  their 
claims  under  the  old  law,  and  the  claims  having  been  filed 
accordingly,  the  act  of  L843  takes  the  case  up  at  that  point, 
and  all  further  proceedings  must  be  had  under  it,  Steele  v. 
Knox,  10  Ala.  608.     The  first  thing  now  to  be  done  i^  for 


■544  ALABAMA. 


Nation  v.  Roberts. 


the  Judge  of  Probate  to  appoint  a  day  for  the  executors  to 
make  settlement  of  their  accounts,  and  for  notice  to  be  given 
to  creditors  to  attend  on  that  day,  at  Avhich  time  the  court 
will  proceed  to  settle  with  the  executors,  and  the  creditors 
will  proceed  to  make  choice  of  an  administrator  de  bonis  non  ; 
and  the  whole  proceedings  thenceforward  will  be  governed 
by  the  act  of  1843. 

The  law  previous  to  1843  made  no  provision  for  contesting 
claims  between  the  creditors  of  an  insolvent  estate,  and  the 
act  of  1843  says,  that  all  objections  to  claims  intended  to  be 
contested,  shall  be  filed  in  writing  in  the  clerk's  office,  within 
nine  months  from  the  time  when  the  estate  is  declared  insol- 
vent under  that  act.  There  is  evidently,  then,  no  provision 
by  statute  regulating  the  time  within  which  such  objections 
shall  be  filed,  where  the  estate  is  reported  insolvent  under  the 
old  law,  and  is  to  be  settled  through  an  administrator  de  bonis 
non  under  the  act  of  1843,  as  in  this  instance.  In  such  case, 
the  common  law  rule  would  be,  that  the  written  objections 
should  be  filed  within  a  reasonable  time  after  the  appointment 
of  an  administrator  de  bonis  non. 


NATION  vs.  EGBERTS. 


1.  A  security  •who  has  paid  off  a  joint  judgment,  obtained  by  their  eommoa  credi- 
tor against  himself  and  his  co-surety  and  their  principal,  is  not  entitled  to  a 
summary  judgmeut  on  motion  against  his  co-surety,  either  under  the  act  of  1821 
or  that  of  1839. 

2.  The  acts  of  1821  and  1839,  (Clay's  Digest,  531,  533,)  which  give  summary 
judgments  in  certain  cases  against  securities,  are  in  derogation  of  the  common 
law,  and  must  be  so  construed  as  not  to  embrace  cases  which  are  not  within 
their  legitimate  meaning. 

Ebbor  to  the  Circuit  Court  of  Morgan. 
Tried  before  the  Hon.  L.  P.  Walker. 

This  was  a  motion  by  the  plaintiff  to  recover  a  judg- 
ment against  the  defendant  for  the  sum  of  two  hundred  and 
fourteen  dollars  and  seventy-nine  cents,  besides  interest  there- 
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on.  The  notice  of  the  motion  sets  forth  the  grounds  on 
which  it  was  made,  which  are,  that  the  plaintiff  and  defendant 
became  joint  securities  for  one  Thomas  Reed  on  a  promissory 
note  to  the  Branch  Bank  at  Decatur,  upon  which  suit  was 
brought  by  the  Bank,  and  a  joint  judgment  recovered  against 
Reed,  and  also  against  the  plaintiff  and  defendant,  for  the  sum 
of  three  hundred  and  forty  dollars  debt,  besides  the  cost, 
which  judgment  the  plaintiff  himself  paid.  Reed,  the  princi- 
pal, is  insolvent,  and  the  defendant  was  sought  to  be  charged 
with  one  half  of  the  judgment  and  cost,  as  a  co-security,  which 
the  plaintiff  had  thus  paid.  The  defendant  demurred  to  the 
notice,  and  the  demurrer  was  sustained  by  the  court.  To  re- 
verse the  judgment  sustaining  the  demurrer,  the  plaintiff 
prosecutes  a  writ  of  error  to  this  court. 

D.  C.  Humphreys,  for  plaintiff  in  error. 

The  statute  of  1821  (Clay's  Digest  531  §  4)  gives  the  reme- 
dy by  motion  against  obligors,  &c.,  for  their  respective  shares, 
in  favor  of  the  security,  or  securities,  against  whom  judgment 
has  been  obtained  and  execution  awarded,  when  the  principal 
is  insolvent.  This  court  has  fully  passed  upon  this  statute, 
and  sustained,  by  that  decision,  the  right  of  the  plaintiff  here 
to  proceed  by  the  summary  mode  of  notice  and  motion. 
Roberts  v.  Adams,  6  Porter  361. 

The  statute  of  1839  (Clay's  Digest  533,  §  12)  gives  the  sum- 
mary remedy  by  motion,  to  a  surety  who  has  been  sued 
against  a  co-surety  who  has  not  been  sued ;  but  it  does  not 
require  proof  of  the  insolvency  of  the  principal. 

Now  it  is  true,  that  the  letter  of  neither  act  embraces  this 
case ;  but  certainly  the  spirit  of  each  does.  The  allegation  of 
the  insolvency  of  the  principal  does  not  take  away  the  remedy 
under  the  act  of  1839.  The  plaintiff  had  a  right  to  proceed 
in  a  court  of  equity,  or  to  sue  at  law,  or  to  avail  himself  of 
the  summary  remedy  given  by  statute.  Couch  v.  Terry's 
Admrs.,  12  Ala.  225 ;  Sherrod  v.  Rhodes,  5  ib.  683 ;  Young 
V.  Clark,  2  ib.  264. 

R.  C.  Brickell,  for  defendant  in  error. 
1.  The  statute  of  1821  (Clay's  Digest  531,  §  4)  contem- 
plates that  the  remedy  provided  by  it  shall  be  given,  only 
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when  judgment  has  been  rendered  and  execution  awarded  in 
favor  of  the  common  creditor  against  one  surety,  a  co-surety 
not  having  been  sued  by  the  creditor ;  or  if  one  is  sued, 
and  judgment  obtained  against  him,  that  on  his  motion,  judg- 
ment should  be  rendered  against  each  co-surety,  for  the 
amount  for  which  each  is  hable.  It  does  not  authorize  a 
motion  to  be  made  by  one  surety  against  another,  when  both 
are  sued  by  the  common  creditor,  and  judgment  obtained  by 
him  against  both.  The  object  of  the  statute  was  to  place  the 
sureties  upon  an  equal  footing,  by  giving  to  the  surety  against 
whom  the  creditor  obtains  judgment,  a  speedy  remedy  to 
compel  all  the  sureties  to  contribute  to  the  payment  of  a  com- 
mon liability.  If  there  was  already  a  judgment  and  execu- 
tion in  favor  of  the  common  creditor  against  both  sureties, 
this  remedy  was  unnecessary.  The  fact  that  the  plaintiff  in 
this  case  paid  the  judgment,  does  not  affect  this  question.  It 
is  not  the  payment,  but  the  rendition  of  judgment  in  favor  of 
the  creditor,  that  gives  the  remedy. 

But  suppose  we  adopt  the  construction  contended  for  by 
the  plaintiff  in  error.  Immediately  on  the  rendition  of  judg- 
ment in  favor  of  the  creditor.  Nation  was  entitled  to  a  judg- 
ment against  Eoberts,  Roberts  was  equally  entitled  to  a  judg- 
ment against  Nation,  and  this  too  when  the  creditor  had  a 
judgment  against  both. 

2.  Npr  can  the  notice  in  this  case  be  sustained  under  the 
act  of  1839,  (Clay's  Digest  533,  §  12.)  That  statute  was  passed 
in  aid  of  the  statute  of  1821.  Under  the  act  of  1821,  the 
surety  against  whom  the  creditor  obtains  judgment  was  not 
entitled  to  the  statutory  remedy,  unless  the  principal  loas  in- 
solvent. He  could  not  sue  until  after  the  creditor  obtained 
judgment  against  him ;  and  if  there  were  ten  sureties,  and 
eight  of  them  were  insolvent,  judgment  could  only  be  render- 
ed for  one  tenth  of  the  amount  for  which  the  surety  suing  was 
liable.  To  remedy  these  defects,  the  statute  of  1839  was 
passed.  To  maintain  the  remedy  given  by  the  statute  last 
cited,  the  plaintiff  must  allege  in  the  notice,  1.  That  a  suit  is 
pending  against  him  as  surety,  founded  on  a  bill,  note,  bond, 
covenant,  or  other  written  instrument ;  2.  If  he  desires  judg- 
ment for  more  than  an  aliquot  portion  of  the  debt,  that  the 
other  sureties  are  insolvent.  Broughton  v.  Eobinson,  11  Ala. 
922. 
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3.  The  cases  in  2  Ala.  264,  11  ib.  922,  and  12  ib.  225,  con- 
strue only  the  statute  of  1839.  This  notice  was  evidently 
framed  in  view  of  the  remedy  given  by  the  statute  of  1821. 
The  allegation  of  the  principal's  insolvency,  and  of  the  rendi- 
tion of  judgment  against  the  plaintiff,  shows  this  conclusively. 

4.  The  notice  does  not  connect  the  defendant  as  surety, 
with  the  judgment,  which  the  plaintiff  alleges  he  paid.  It  is 
true,  the  plaintiff  alleges  that  he  and  the  defendant  were  sure- 
ties for  Reed,  on  a  note  described  as  payable  to  the  Bank. 
But  it  is  not  alleged,  that  the  judgment  paid  by  plaintiff  was 
rendered  on  that  note.  This  was  a  material  fact,  necessary 
to  be  proven,  and  if  a  judgment  by  default  had  been  render- 
ed against  the  defendant,  a  fact  which  the  record  must  have 
shown.     Brown  et  al.  v.  Wheeler,  3  Ala.  289. 

DARGAN,  C.  J. — A  security  who  has  paid  the  debt  can- 
not recover  of  his  co-security  by  way  of  contribution  in  this 
summary  mode.  Neither  of  the  acts  upon  which  the  plaintiff 
relies,  goes  this  far.  The  act  of  1821,  (Clay's  Digest,  631) 
allows  a  security  who  has  been  sued  alone,  and  against  whom 
execution  is  awarded,  if  the  principal  be  insolvent,  to  move 
the  court  in  which  the  judgment  was  rendered,  for  judgment 
against  the  co-securities  who  were  not  sued,  for  their  propor- 
tionate part.  The  act  of  1839  allows  a  security  against  whom 
a  suit  is  pending,  to  move  for  judgment  against  a  co-security 
who  is  not  sued,  for  his  proportionate  share  of  the  debt  But 
neither  of  those  acts  allows  one  security  to  move  against  the 
other,  when  the  common  creditor  proceeds  against  both  or 
all  the  securities,  and  obtains  a  joint  judgment  against  them. 
When  the  creditor  thus  proceeds,  and  obtains  a  judgment 
against  all  the  securities,  until  one  has  paid  all  or  more  than 
his  aliquot  part,  he  has  no  cause  of  action  against  his  co-secu- 
rity;  and  if  the  judgment  be  satisfied  by  one  alone  after  its 
rendition;  he  is  then  remitted  to  his  common  law  remedies, 
and  stands  in  the  same  situation  as  if  he  had  paid  the  debt, 
without  suit,  in  which  case  it  would  not  be  pretended  that  he 
could  claim  the  summary  remedy  given  by  the  statute.  It 
may,  however,  be  urged,  that  these  statutes  are  remedial,  and 
should  be  extended  by  construction  so  as  to  reach  the  case  at 
bar ;  but  the  answer  is,  that  as  they  are  in  derogation  of  the 
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common  law,  and  give  an  extraordinary  remedy,  they  must 
be  strictly  construed :  I  mean,  they  must  be  so  construed  as 
not  to  embrace  cases  not  within  the  legitimate  meaning  of  the 
act.  See  Levert  v.  The  Planters'  and  Merchants'  Bank,  8 
Porter,  104 ;  Murphy's  Adm'r  v.  The  Branch  Bank  at  Mo- 
bile, 5  Ala.  421 ;  The  Adm'rs  of  Alexander,  v.  The  Branch 
Bank  at  Montgomery,  5  Ala.  465. 

There  is  no  error  in  the  judgment,  and  it  must  be  affirmed. 


WEATHERFORD  vs.   WEATHERFORD  et  al. 

1.  Filiation  luay  be  established,  at  common  law,  by  a  satisfactory  combination  of 
facts  indicating  the  connection  of  parent  and  child  between  an  individual  and 
the  family  to  which  he  claims  to  belong ;  and  the  principal  of  these  facts  are, 
that  he  has  always  bore  the  name  of  the  person  wliom  he  claims  as  his  father ; 
that  the  father  has  treated  him  as  his  child,  and  in  that  character  has  provided 
for  his  education,  his  maintenance,  and  his  establishment ;  that  he  has  been 
uniformly  received  as  such  in  society ;  and  that  he  has  been  acknowledged  as 
such  by  the  family. 

2.  "When  filiation  is  once  established,  the  law  raises  the  presumption  of  legitimacy, 
and  the  burden  of  proof  is  cast  upon  those  who  assert  the  illegitimacy. 

3.  But  when  the  evidence,  by  which  filiation  is  established,  also  proves  illegiti- 
macy the  presumption  of  legitimacy  does  not  arise. 

4.  The  presumption  of  an  actual  marriage  arising  from  the  fact  of  cohabitation 
may  be  rebutted,  by  proof  of  a  subsequent  permanent  separation  between  the 
parties,  without  any  apparent  cause,  and  the  marriage  of  one  of  them  soon 
afterwards. 

Error  to  the  Chancery  Court  of  Mobile. 
Tried  before  the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  William  Weatherford,  claiming  to  be 
the  only  lawful  son  and  heir  of  the  late  William  Weatherford, 
sen'r,  and  as  such  entitled  to  the  whole  of  his  estate.  It 
alleges  that  complainant's  mother,  Superlamy,  was  legally 
married  to  said  Weatherford,  sen'r,  in  1812  or  1813,  accord- 
ing to  the  customs  of  the  Creek  tribe  of  Indians,  to  which 
they  belonged,  and  among  whom  they  lived;  that  complain- 
ant had  been  received  and  treated  by  said  Weatherford,  as 
his  lawful  son ;  that  said  Weatherford  afterwards  lived  with 
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one  Mary  Stiggins,  in  a  state  of  concubinage,  and  had  several 
children  by  her;  that  after  said  Weatherford's  death,  said 
Mary  Stiggins  sent  for  complainant,  and  had  him  carried  to 
her  house  in  Baldwin  county,  where  she  then  resided,  and  that 
she  acknowledged  him  to  be  the  lawful  son  of  said  Weather- 
ford,  sen'r,  and  that  he  was  always  received,  treated  and  ac- 
knowledged as  such  by  the  family,  and  the  community  in  which 
they  lived ;  that  after  the  death  of  Mary  Stiggins,  one  Charles 
Weatherford  took  out  letters  of  administration  on  the  estate 
of  said  VVm.  Weatherford,  sen'r.  Said  Charles  Weatherford, 
and  the  children  of  said  Mary  Stiggins  by  said  Weatherford, 
sen'r,  are  made  defendants  to  the  bill,  and  by  their  answers 
deny  that  said  Weatherford  was  legally  married  to  complain- 
ant's mother,  and  assert  that  he  was  legally  married  to  said 
Mary  Stiggins. 

The  chancellor  dismissed  the  bill,  holding  that  the  proof 
was  insufficient  to  es'ablish  the  legitimacy  of  complainant 

Campbell,  for  plaintiff  in  error. 

1.  The  facts  establish  the  filiation  of  the  plaintiff.  He 
bears  the  name  of  Wm.  Weatherford,  whose  paternity  he 
claims.  He  was  received  in  the  family  as  his  son,  and  treated 
by  the  wife  of  Weatherford  and  his  children  as  the  child  of 
Weatherford.  He  is  so  esteemed  in  the  community.  He 
was  recognized  by  his  father.  Code  Napoleon,  Book  1,  Tit 
7,  Ch.  2,  §  322. 

2.  The  filiation  of  Wm.  Weatherford  being  established, 
a  presumption  arises  of  his  legitimacy.  The  burden  of  proof 
is  shifted  to  the  defendants  to  prove  his  illegitimacy.  1 
Penn.  Rep.  453 ;  6  Howard  (S.  C.)  Hep.  550-587 ;  Best  on 
Presump.  335;  5  Coke,  89;  Hubback  on  Sue.  200;  Best  on 
Ev.  61 ;  6  Eccl.  Rep.  124. 

3.  The  evidence  of  a  marriage  between  the  father  and 
mother  of  Wm.  Weatherford  is  sufficient.  1  Penn.  Rep.  463 ; 
4  John.  Rep.  52;  18  John.  346;  2  Dana,  432;  1  Addon's 
Ecc.  Rep.  64;  Shelf.  Div.  99 ;  Hubback  on  Sue.  250. 

4"  The  legal  consequences  of  the  marriage  are  to  establish 
the  legitimacy  of  the  plaintiff  and  his  title  to  inherit  8  Ala. 
Rep.  52;  Story's  Couf.  Laws,  100;  4  En.  Eocl.  Rep.  489;  3 
ib.  468. 
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5.  Complainant  is  not  bound  by  the  settlement  in  the  Or- 
phans' Court.  4  Howard  S.  C.  Rep.  497  ;  1  Mylne  &  Keene, 
200 ;  6  Paige,  139;  3  Russ.  136;  2  John.  Ch.  614. 

6.  The  lapse  of  time  does  not  bar  him  from  asserting  his 
claim.  4  Dess.  330;  3  John.  Ch.  R.  190;  Fonb.  Eq.  262;  3 
Howard  S.  C.  Rep.  333  ;  4  M.  &  C.  62. 

7.  The  bill  is  not  multifarious  ;  nor  is  the  objection  prop- 
erly taken.  18  Ala.  439;  17  Ala.  422;  15  Ala.  485;  10  Ala. 
Rep.  310. 

8.  There  is  no  demurrer  for  want  of  parties ;  nor  could  the 
court  in  the  first  instance  dismiss  the  bill  for  want  of  parties. 
1  Stew.  566;  18  Ala.  Rep.  576;  12  Ala.  Rep.  101-104. 

9.  In  no  case  has  the  want  of  proper  parties  been  allowed 
to  sustain  an  improper  decree  on  the  merits.  The  absence  of 
the  parties  does  not  go  to  the  equity  of  the  case. 

10.  The  objections  to  the  bill  are  hypercritical.  The  statute 
of  distributions  is  in  favor  of  the  child.  The  averment  that 
the  plaintiff  is  the  lawful  child,  then,  shows  sufl&ciently  the 
character  of  his  claim.  The  averment  is  only  of  matter  of 
substance. 

11.  The  averment  of  heirship  is  sufficient.  1  Cox  Ch. 
Cases,  421 ;  1  Cox  Ch.  Cases,  197. 

Hopkins  and  Percy  Walkeb,  for  defendants. 

The  bill  is  multifarious.  The  defendant,  Charles  Weath- 
erford, as  administrator,  had  no  interest  in  the  real  estate; 
and  there  is  no  allegation  in  the  bill  that  he  had  any  interest 
in  his  individual  right.  The  bill  is  therefore  bad  on  demur- 
rer, and  should  be  dismissed.  It  might  be  dismissed  by  the 
court  on  the  hearing,  without  demurrer  or  objection  from  any 
defendant.  Story's  Eq.  PI.  §§  271,  284,  630,  540;  2  How- 
ard's U.  S.  642-5 ;  2  Anst.  469,  case  of  Ware  v.  Duke  of 
Northumberland,  cited  in  note  w,  page  306  of  Story's  Eq.  PI., 
edition  of  1844;  10  Ohio  Rep.  456.  The  objection  of  mul- 
tifariousness goes  to  the  whole  bill,  and  if  sustained,  it  should 
be  dismissed.     16  Ala.  87. 

The  bill  shows  that  Wm.  Weatherford,  the  deceased,  died 
in  1823,  and  that  the  mother  of  complainant  survived  him. 
If  she  was  the  wife  of  Wm.  Weatherford,  deceased,  and  sur- 
vived him,  as  the  bill  alleges,  and  the  complainant,  as  he 
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asserts,  is  the  only  legitimate  child  of  Wm.  "Weatherford,  de- 
ceased, she  was  entitled  to  half  the  personal  property  of  the 
husband.  As  she  is  dead,  her  personal  representative  only 
has  the  right  to  recover  her  share  of  the  property.  If  a  bill 
could  be  maintained  at  all  against  Charles  Weatherford  and 
the  other  defendants,  the  personal  representative  of  complain- 
ant's mother  would  be  an  indispensable  party.  Story's  Eq. 
PL  §§  72,  73,  77, 170,  219  ;  1  Stew.  542 ;  3  Pr.  Williams  Rep. 
349;  1  Williams'  Ex.  396-411;  17  Ala.  816;  ib.  40.  The 
objection  for  want  of  proper  parties  may  be  taken  on  de- 
murrer, or  at  the  hearing,  by  any  defendant,  or  may  be  taken 
by  the  court.  Story's  Eq.  PI.  §  75;  18  Ala.  575;  16  Ala. 
625. 

The  bill  does  not  indicate  whether  the  complainant  claims 
the  whole  of  the  property,  or  one-third,  or  one-fourth.  It  is 
therefore  uncertain,  and  demurrable  for  that  reason.  Story's 
Eq.  PI.  §§  241,  245,  254,  257;  4  Con.  Eng.  Ch.  Rep.  158; 
Wigram  on  Discovery,  13  Law  Lib.  35.  The  defendants  do 
not  know  from  the  bill  what  case  they  must  prepare  to  meet. 
13  Ala.  694-696 :  3  Mer.  667,  case  of  Carlton  v.  Leighton. 

There  is  no  allegation  in  the  bill  that  the  alleged  mar- 
riage of  the  complainant's  mother  took  place  in  the  country, 
which  it  is  stated,  was  governed  by  the  Indian  laws  re- 
lating to  marriage.  The  complainant  therefore  shows  no 
title  to  what  he  claims,  because  he  does  not  show  that  the 
marriage  was  valid  according  to  the  laws  of  the  place  where 
it  is  alleged  to  have  been  entered  into.  10  Watts,  158 ;  7  Watts, 
353.  There  is  no  fixed,  universal  law  as  to  marriage.  The  law 
of  one  country  requires  to  make  a  marriage  valid  what  would 
not  constitute  it  in  another.  Hence  the  necessity  for  such 
allegations  in  the  bill  as  are  relied  on  to  show  a  marriage. 
Story's  Conflict  of  Laws,  §§  113,  121,  122-3 ;  Poynter  on 
Marriage  and  Div.  13  Law  Lib.  96  et  seq. ;  Shelford  on  Mar- 
riage and  Div.  33    Law  Lib.  116  et  seq. 

The  bill  is  bad,  because  it  shows  no  title.  Story's  Eq.  PI. 
§§  503-608.  There  is  no  allegation  in  the  bill  of  what  the 
Indian  laws  required  to  constitute  a  marriage.  It  is  therefore 
fatally  defective.  Story's  Eq.  PI.  §  241 ;  6  Howard  (U.  S.) 
589 ;  Wigram  on  Discovery,  13  Law  Lib.  35-6. 

The  evidence  greatly  preponderates  against  the  allegation 
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in  the  bill,  that  the  mother  of  complainant  was  the  wife  of 
Wm.  Weatherford. 

It  is  not  denied  that  cohabitation  and  reputation,  &c.,  may 
in  certain  cases  be  prima  facie  evidence  of  marriage,  but  an 
examination  of  the  cases,  in  which  it  has  been  so  ruled, 
will  show,  that  the  testimony  was  infinitely  stronger  and 
more  satisfactory  than  that  adduced  by  the  plaintiff  in 
error.  See  8  B.  Monroe,  113  ;  12  S.  &  M.  9-56 ;  1 H.  &  McH. 
152 ;  8  Gill  &  J.  50 ;  4  Johnson,  52 ;  2  Haywood,  102 ;  Tay- 
lor's Con£  Law  and  Eq.  Eep.  by  Battle,  72.  These  cases 
show  that  there  must  be  proof,  not  only  of  cohabitation  and 
reputation,  but  of  acknowledgment.  More  is  required  to 
authorize  presumption  of  marriage  than  mere  proof  that  a 
man  and  woman  lived  together.  8  Paige,  574-582 ;  4  B. 
Monroe,  575. 

Cohabitation  will  authorize  no  presumption  of  marriage, 
unless  that  cohabitation  is  shown  to  have  been  of  a  perma- 
nent nature.  A  mere  temporary  commerce  will  not  an- 
swer. See  11  Ala.  838-9,  and  Shelford  on  Marriage  and  Div. 
in  33  Law  Lib.  pp.  26-30. 

The  presumption  arising  from  cohabitation,  &c.,  will  be 
rebutted  by  proof  of  long  separation,  &c.     18  Johnson,  346. 

Again :  It  is  not  shown  that  proof  of  living  together  as 
man  and  wife,  constituted  a  valid  marriage,  by  the  Indian 
laws. 

The  complainant  has  made  no  proof  that  the  requisite  cere- 
monies attended  the  union  between  his  mother  and  Wm.  Weath- 
erford, deceased,  nor  has  he  alleged  in  his  bill  that  they  did. 
6  Howard  U.  S.  587  ;  10  Watts,  168 ;  7  Watts,  353 ;  1  Texas 
Eep.  624-5-6. 

The  evidence  shows  that  there  was  a  separation  between 
them ;  and  the  testimony  of  Moniac  and  others  proves  that 
under  the  operation  of  the  Indian  laws  and  customs,  this  was 
a  divorce.  The  effect  is  the  same  as  if  there  had  been  a 
lawful  decree.     8  Ala.  48. 

The  extension  of  our  laws  over  the  Indian  territory  will 
not  take  from  an  Indian  marriage  its  dissoluble  quality.  11 
Ala.  826 ;  5  Humph.  13. 

Complainant  was  bom  after  the  separation  between  his 
mother  and  Weatherford,  and  this  rendered  him  illegitimate 
under  the  Indian  laws. 
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He  cannot  claim  any  part  of  his  father's  estate.  8  Ala. 
48.  The  testimony  shows  that  according  to  the  Indian  laws 
the  child  inherited  from  the  mother,  and  not  from  the  father. 
As  to  effect  of  this,  see  8  Ala.  48. 

The  evidence  proves  that,  under  the  Indian  laws,  the  hus- 
band could  divorce  himself  at  any  time.     See  13  Ala.  793. 

The  proof  is  conclusive  as  to  the  marriage  of  Wm.  Wcath- 
erford, sen'r,  with  the  mother  of  the  defendants. 

When  the  proof  of  a  second  marriage  is  clear,  a  prior  mar- 
riage will  not  be  presumed  from  the  facts  of  cohabitation  and 
reputation,  for  the  purpose  of  invalidating  the  subsequent 
marriage,  and  rendering  the  ispue  illegitimate.  1  Penn.  Rep. 
452 ;  IJ.  J.  Marshall,  105. 

The  burden  of  proof  in  this  case  is  upon  the  plaintiff  in 
error,  who  insists  on  the  invalidity  of  the  second  marriage. 
6  Howard  U.  S.  597. 

The  remedy  of  the  complainant,  if  he  ever  had  any,  to  the 
personal  property  of  Wm.  Weatherford,  deceased,  is  barred 
by  the  lapse  of  six  years  after  he  had  his  full  age,  and  before 
he  filed  his  bill.  7  Johnson  Ch.  Rep.  113,  114,  126 ;  Story's 
Eq.  PI.  §  751 ;  Story's  Eq.  Jurisprudence,  2  vol.  pp.  981-2-3 ; 
2  Ala.  555. 

As  to  the  half  of  the  personal  estate  to  which  the  mother 
of  complainant  would  be  entitled,  if  the  bill  were  true,  the 
claim  of  her  representative  is  barred  by  the  lapse  of  twenty 
years. 

Adverse  possession  of  the  whole  estate  was  taken  by  the 
mother  of  Alexander  and  Mrs.  Howell,  immediately  upon  the 
death  of  Wm.  Weatherford  in  1823  or  1824. 

The  statute  of  limitation  began  to  run  against  complainant's 
mother  upon  the  happening  of  that  event.  The  bar  is  there- 
fore complete  against  her  and  her  legal  representative. 

As  the  bar  of  the  statute  appears  on  the  face  of  the  bill, 
the  defendants  can  avail  themselves  of  it  upon  demurrer, 
without  plea.  15  Peters,  272  ;  22  Law  Lib.  313 ;  Story's  Eq. 
PI.  §  603*  But  here  the  statute  is  pleaded,  and  the  evidence 
proves  the  bar. 

The  bar  of  the  statute  applies  to  courts  of  equity,  act  to 
courts  of  law.  6  Ala.  90 ;  15  Peters,  272 ;  Story's  Eq.  Ju- 
85 
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risprudence,  2  vol.  pp.  981-2-3  §  1520,  and  note  thereto  at 
p.  984  of  edition  of  1846. 

Even  in  cases  where  the  law  makes  no  application  of  the 
statute,  courts  of  equity  will  apply  it  where  there  has  been 
laches,  as  in  this  case.  Story's  Eq.  Jurisprudence,  cited 
above;  7  Howard,  258;  2  Jacob  &  Walker,  191. 

CHILTON,  J. — Many  interesting,  and  some  novel  points 
have  been  elaborately  and  ably  discussed  by  the  counsel,  in 
the  argument  of  this  case ;  but  the  view  which  we  feel  con- 
strained to  take  of  it  from  the  proof  in  the  record,  renders  it 
unnecessary  to  go  into  their  examination. 

The  complainant  claims  to  be  the  legitimate  son  and  sole 
heir  of  William  Weatherford,  deceased,  and  as  such,  entitled 
to  his  whole  estate.  Upon  this  allegation,  that  is,  upon  his 
legitimacy,  his  title  depends. 

The  answers,  which  are  responsive  to  the  bill,  explicitly 
deny  that  the  said  William  Weatherford  was  ever  married  to 
the  complainant's  mother,  and  they  further  deny  the  exist- 
ence of  the  main  facts  charged  in  the  bill,  tending  to  estab- 
lish the  filiation  of  the  complainant. 

The  burden  of  substantiating  his  averments  by  such  proof 
as,  under  the  rules  of  chancery  practice,  will  authorize  the 
court  in  pronouncing  for  the  complainant,  is  thus  cast  upon 
him. 

The  evidence  relied  upon  to  establish  the  complainant's  le- 
gitimacy, may  be  considered  under  the  following  heads : 

1.  Facts  tending  to  establish  filiation. 

2.  Reputation  and  cohabitation  of  his  father  and  mother, 
as  man  and  wife. 

3.  Proof  tending  directly  to  establish  a  marriage  between 
his  parents,  according  to  the  custom  of  the  Creek  Indian  tribe, 
to  which  they  belonged. 

We  agree  with  the  learned  counsel  of  the  complainant, 
that  the  doctrine  as  laid  down  in  the  Code  Napoleon,  Tit.  VII, 
§  82,  respecting  the  evidence  of  filiation,  is  equally  the  doc- 
trine of  the  common  law :  that  "the  enjoyment  of  this  con- 
dition is  established  by  a  satisfactory  combination  of  facts,  in- 
dicating the  connection  of  parent  and  child  between  an  indi- 
vidual and  the  family  to  which  he  claims  to  belong."    The 
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principal  of  these  facts  are  said  to  be,  that  the  individual  has 
always  borne  the  name  of  his  father  to  whom  he  claims  to 
belong ;  that  the  father  has  treated  him  as  his  child,  and  in 
that  character  has  provided  for  his  education,  his  maintenance, 
and  his  establishment ;  that  he  has  been  uniformly  received 
as  such  in  society,  and  that  he  has  been  acknowledged  as  such 
by  the  family. 

We  may  further  concede  the  proposition  insisted  on  for  the 
complainant,  that  if  there  be  sufl&cient  proof  to  establish  fili- 
ation, the  law  raises  the  presumption  of  his  legitimacy,  thus 
shifting  the  burden  of  proof  on  those  asserting  his  illegiti- 
macy. 

Upon  narrowly  scanning  the  proof,  however,  we  are  una- 
ble to  discover  any  evidence  of  filiation  sufl&cient  to  counter- 
vail the  force  of  the  positive  denials  of  the  answers,  especial- 
ly when  we  consider  it  in  connection  with  the  opposing  testi- 
mony. 

It  may  be  proper  to  observe,  that  in  considering  the  evi- 
dence, we  should  not  entirely  exclude  from  our  view  the  fact, 
that  William  Weatherford  was  a  person  of  much  notoriety  as 
a  military  chieftain  and  leader  of  his  tribe,  and  that  serving 
in  that  capacity  during  the  most  of  the  time  when  it  is  alleged 
he  cohabited  with  Superlamy,  the  mother  of  the  complainant, 
it  is  fair  to  presume,  that  the  impression  as  to  whether  his 
connection  with  her  was  lawful  or  illicit  would  have  been  very- 
general,  and  that  the  proof  of  the  connection  being  licit  would 
be  more  readily  obtained  than  if  such  connection  had  existed 
between  less  notorious  persons. 

*It  is  not  shown  that  William  Weatherford,  the  elder,  ever 
saw  the  complainant.  On  the  contrary,  it  is  proved  that  Su- 
perlamy left  his  residence  in  Baldwin  county  while  she  was 
pregnant  with  the  complainant,  and  never  returned ;  and  that 
the  complainant  was  brought  by  a  relative  to  the  residence  of 
Mary  Weatherford,  formerly  Mary  Stiggins,  after  the  death 
of  his  mother,  and  subsequent  to  the  death  of  said  Weather- 
ford ;  so  that  the  record  totally  fails  to  ftirnish  any  evidence 
of  filiation,  arising  from  the  treatment  or  recognition  of  the 
complainant  by  William  Weatherford,  senior. 

The  proof  also  sufficiently  establishes  that  Mary  Stiggins, 
aUas  Weatherford,  raised  complainant  and  sent  him  to  school, 
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and  said  to  several  witnesses  that  he  was  the  son  of  William 
Weatherford ;  also,  that  her  children  by  Weatherford  called 
him  "brother,"  and  treated  him  as  a  half-brother.  But  the 
proof,  coupled  with  the  answers,  clearly  preponderates  to  es- 
tablish the  position,  that  neither  she  nor  her  children  ever 
recognized  him  as  the  legitimate,  offspring  of  said  deceased. 
Lucretia  Sizemore  says,  Mary  Weatherford  did  not  recognize 
him  as  a  legitimate  son  of  William  Weatherford. 

Susan  Sizemore  says,  he  was  not  regarded  as  an  heir. 

William  Sizemore  says,  Mrs  Mary  Weatherford  did  not 
own  him  as  a  lawful  son,  and  that  while  her  children  recog- 
nized him  as  a  brother,  they  did  not  regard  him  as  one  of  the 
heirs. 

These  witnesses  were  examined  by  the  complainant,  and 
the  only  proof  to  show  that  he  was  regarded  otherwise  than 
as  illegitimate  by  the  family,  is  made  by  Samuel  and  Lucre- 
tia Edmunds,  and  they  only  prove  that  he  was  regarded  in 
the  family  as  William  Weatherford's  son,  without  stating 
whether  as  his  legitimate  or  illegitimate  son. 

We  come  therefore  to  the  conclusion,  that  the  proof  of  fili- 
ation is  not  sufficient,  or  rather  is  of  that  character  which, 
while  it  proves  filiation,  disproves  legitimacy,  and  is  not  suf- 
ficient to  shift  the  onus  of  proof  by  raising  a  presumption  of 
legitimacy. 

The  fact  that  the  complainant  was  residing  in  the  family 
of  the  late  William  Weatherford,  up  to  and  at  the  time  of  the 
division  of  the  property,  as  proved  by  W.  C.  White,  that  he 
was  then  of  lawful  age,  and  interposed  no  objection  to  the 
division  which  was  made  by  order  of  court,  and  which  pro- 
ceeded upon  the  ground  of  his  illegitimacy,  and  consequent 
inability  to  take  as  heir  or  distributee,  is  another  circumstance 
going  to  corroborate  the  conclusion,  that  while  his  paternity 
w^as  acknowledged,  he  was  not  regarded  as  the  issue  of  law- 
ful wedlock. 

When  we  come  to  the  proof  of  reputation  and  the  cohab- 
itation of  the  complainant's  mother  and  father,  we  think  the 
decided  weight  of  evidence  is  against  the  complainant. 

It  would  unnecessarily  swell  this  opinion,  to  copy  the  evi- 
dence afibrded  by  the  depositions  of  the  several  witnesses 
upon  this  head.     Samuel  and  Lucretia  Edmonds,  and  Susan 
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Sizemore  state,  that  they  ( Weatherford  and  Superlamy )  were  re- 
puted to  be  man  and  wife  in  the  neighborhood  in  which  they 
lived;  whereas,  on  the  other  hand,  William  Sizemore,  Lucre- 
tia  Sizemore,  Gilbert  C.  Russell  and  William  Hollinger 
prove  that  the  connection  was  reputed  to  be  illicit.  Elizabeth 
Moniac  proves  that  Weatherford  "took  up"  with  this  wo- 
man at  the  "Holy  Ground,"  where  the  Indians  were  gener- 
ally assembled  after  the  massacre  at  Fort  Mims,  during  the 
war,  and  that  complainant  was  always  reputed  to  be  a  bastard. 
This  proof  fails  to  show  that  complainant's  claim  to  legiti- 
macy, as  deducible  from  reputation,  can  be  sustained. 

There  is  no  proof  of  actual  marriage  according  to  the  In- 
dian customs;  and  the  presumption  of  an  actual  marriage 
from  the  fact  of  cohabitation  is  rebu'  ted  by  the  fact  of  a  sub- 
sequent permanent  separation,  without  any  apparent  cause, 
and  the  marriage  in  solemn  form  of  Weatherford  to  Mary 
Stiggins,  which  took  place  shortly  after  the  separation.  See 
Senser  et  al.  v.  Andrew  Bower  and  Wife,  1  Penn.  Rep.  452  ; 
Jackson  v.  Claw,  18  John.  Rep.  346. 

Without,  however,  commenting  more  at  large  upon  the 
testimony,  we  are  fully  satisfied  that  the  whole  proof  entirely 
fails  to  establish  the  relation  of  man  and  wife  between  Weath- 
erford and  Superlamy,  and  consequently  fails  to  sustain  the 
claim  of  the  complainant,  which  is  dependent  upon  proof  of 
that  relation. 

This  view  accords  with  the  conclusion  attained  by  the 
Chancellor,  and  his  decree  must  be  consequently  affirmed. 

DARGAN,  C.  J.,  not  sitting. 


WEAVER'S  Executors  vs.  WEAVER'S  Creditors. 

1.  An  estate  having  beeo  reported  insolvent,  and  notice  given  to  creditors  to  file 
their  claims  against  it,  under  the  law  existing  previous  to  the  act  of  1843,  and 
no  other  proceedings  being  had  until  after  the  passage  of  that  act,  it  is  error  for 
the  court  to  proceed  at  once  to  a  settlement  with  the  executors,  against  their 
objection. 
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2.  The  next  step  in  the  proceedings  should  be,  the  appointment  ot  a  day  for  the 
executors  to  settle,  and  notifying  the  creditors  to  attend ;  on  that  day  the  court 
should  proceed  to  settle  with  the  executors,  and  the  creditors  to  choose  an  ad- 
ministrator de  bonis  non,  and  thenceforward  all  the  proceedings  should  confonn 
to  the  act  of  1843. 

Error  to  the  Court  of  Probate  of  Madison. 

The  facts  shown  by  the  record  in  this  case  are  identical 
with  the  facts  in  the  case  of  Steele  v.  Weaver's  Executors, 
(see  page  540)  and  it  is  therefore  unnecessary  to  repeat  them 
here.  The  record  here  also  shows,  that  the  executors  moved 
the  court  to  take  up  the  several  claims  which  had  been  filed 
against  the  estate,  and  especially  those  to  which  objections 
had  been  filed,  and  to  pass  upon  such  objections,  and  the  va- 
lidity of  said  claims,  and  to  allow  or  disallow  them,  before  re- 
quiring the  executors  to  settle  their  accounts  with  the  estate. 
The  creditors  resisted  this  motion,  and  insisted  that  the  estate 
had  not  been  properly  reported  or  declared  insolvent,  and 
that  the  court  could  not  settle  the  contests  between  the  credi- 
tors until  the  executors  should  settle  their  accounts,  "  they 
having  been  cited  to  do  so."  The  court  decided  that  it  would 
then  settle  the  executors'  accounts,  before  taking  up  the  con- 
tested claims.  The  executors  appealed  from  this  decision, 
and  now  assign  it  for  error. 

The  proceedings  are  entitled  "  In  the  matter  of  the  final 
settlement  of  Fleming  Jordan,  executor,  Matthew  H.  Bone, 
in  right  of  his  wife  executor,  and  Martha  H.  Bone,  execu- 
trix, of  Geo.  I.  Weaver,  deceased ;"  but  the  record  does  not 
anywhere  show  that  the  executors  had  been  cited  to  make 
settlement  of  their  accounts,  except  by  the  recital  in  the  bill 
of  exceptions,  "  they  having  been  cited  to  do  so." 

James  Robinson  and  R.  C.  Brickell,  for  plaintiffs  in 
error: 

The  estate  having  been  reported  insolvent  prior  to  the  act 
of  1843,  all  the  proceedings  had  before  the  passage  of  that  act 
must  be  governed  by  the  law  then  in  force.  Martin  v.  Bald- 
win, 7  Ala.  923.  The  court,  finding  the  estate  so  reported 
insolvent,  took  it  up  at  that  point,  and  had  no  power  to  do 
anything  further,  than  to  give  notice  to  creditors,  and  compel 
a  settlement.     In  doing  this,  it  had  to  be  governed  by  the 
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law  of  1843,  so  far  as  it  was  applicable.  Under  that  law,  the 
court  could  not  compel  the  executors  to  make  a  fmal  settle- 
ment, until  the  claims  of  creditors  had  been  passed  upon  and 
allowed.     Clay's  Digest  194,  §§  11,  12. 

In  this  case,  the  court  had  no  power  to  order  a  settle- 
ment under  the  fifth  section  of  the  act  of  1843 ;  because  it 
was  already  reported  insolvent  when  that  law  was  passed,  it 
had  been  properly  reported  insolvent  under  the  old  law. 
Lambeth  and  wife  v.  Garber,  6  Ala.  671 ;  Clarke  v.  West,  5 
ib.  117. 

Wm.  Cooper  and  D.  C.  Humphreys,  contra: 

1.  To  show  that,  under  the  state  of  facts  disclosed  by  the 
record,  the  act  of  1843  forms  the  rule  of  action  for  the  Court 
of  Probate,  see  12  Ala.  494  ;  7  ib.  923;  10  ib.  915. 

2.  It  was  the  duty  of  the  court,  as  there  were  some  contest- 
ed claims,  and  others  which  were  not  denied,  to  go  into  an 
accounting  with  the  executors;  and  on  such  statement  of  the 
accounts,  to  distribute  to  those  creditors  whose  claims  were 
not  denied,  their  respective  pro  rata  shares,  retaining  in  the 
hands  of  the  administrators  sufficient  to  satisfy  the  contested 
claims,  in  the  event  they  should  be  allowed.  There  was  no 
reason,  and  no  law,  for  withholding  their  pro  rata  share  of 
the  assets,  from  those  creditors  whose  claims  were  not  contest- 
ed, until  the  contested  claims  were  settled.  The  event  of 
those  contests  could  not  affect  them,  except  on  the  future  or- 
ders of  distribution.  If  all  the  claims  were  allowed,  there 
would  be  nothing  further  to  distribute  to  them ;  if  all  were 
disallowed,  the  residuum  would  have  been  distributed  by 
further  order.     8  Ala.  457. 

Again :  it  never  was  imperative  on  the  court  to  decree  dis- 
tribution on  the  final  settlement ;  and  an  administrator  could 
always  be  constrained  to  make  final  settlement,  or  annual  set- 
tlements, and  on  failure  might  be  removed.  An  administra- 
tor might  be  removed,  and  made  to  settle  up  before  the  ex- 
piration of  eighteen  months,  the  time  when  the  right  of 
distribution  would  accrue ;  whatever  would  be  good  cause  of 
removal  from  office,  would  be  good  reason  to  compel  a  settle- 
ment. The  amount  in  the  administrator's  hands  may  be  as- 
certained at  one  term,  and  distribution  made  at  another  term. 
4  Porter  124;  9  Ala.  497. 
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Before  the  act  of  1843,  it  was  discretionary  with  the  court 
to  cause  the  administrator  to  settle  before  distribution ;  after 
the  passage  of  that  act,  we  do  not  think  it  was  in  the  discre- 
tion of  the  court,  to  permit  the  administrator  to  retain  all  the 
funds  in  his  hands  until  the  contested  claims  were  settled,  but 
the  court  was  in  duty  bound  to  decree  at  least  a  partial  dis- 
tribution of  the  assets  among  the  creditors  whose  claims  were 
not  contested. 

PHELAN,  J.' — In  this  case,  which  was  submitted  at  the 
same  time  with  the  case  of  Steele  v.  Weaver's  Executors,  the 
question  of  law  arises  upon  the  same  state  of  facts.  Here 
the  question  was,  whether,  after  the  notice  had  been  given  for 
creditors  to  file  their  claims,  the  court  should  first  proceed  to 
settle  the  accounts  of  the  executors,  or  to  hear  and  determine 
objections  which  had  been  made  to  the  allowance  of  certain 
claims  which  had  been  filed.  The  court  decided  that  it  would 
then  proceed  with  the  settlement  with  the  executors,  against 
their  objection.  This  was  an  error,  agreeably  to  the  views 
taken  in  the  case  of  Steele  v.  Weaver's  Executors,  for  which 
the  decision  of  the  court  below  must  be  reversed  in  this  case 
also,  and  the  cause  remanded.  It  was  not  proper  to  do  either 
just  then.  All  the  proceedings,  after  notice  had  been  given 
for  creditors  to  file  their  claims,  must  conform  to  the  act  of 
1813 ;  and,  as  we  decided  in  the  former  case,  the  first  thing 
next  to  be  done  was,  for  the  court  to  appoint  a  day  for  the 
executors  to  settle,  and  to  give  notise  for  creditors  to  attend. 
Then,  on  that  day,  the  court  should  proceed  to  settle  with 
the  executors,  and  the  creditors  to  choose  an  administrator  de 
bonis  non  ;  and  thenceforward  all  the  proceedings  should  con- 
form to  the  law  of  1843. 
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DAVIS  vs.  LASSITER. 

1.  A  mortgagee  who  is  in  possession  of  the  mortgaged  property  before  the  hiw 
day  under  the  mortgage,  is  bound  to  account  to  the  mortgagor  for  the  rents  and 
profits,  unless  there  is  a  stipulation  to  the  contrary  in  tlie  mortgage. 

2.  And  parol  evidence  cannot  be  received,  to  show  that  by  the  terms  of  the  con- 
tract he  was  to  have  the  possession  of  the  property  without  accounting  for  the 
rents  and  profits. 

Error  to  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  John  D.  Phelan. 

This  was  an  action  of  assumpsit,  brought  to  recover  for 
work  and  labor  done  by  the  plaintiff's  slave.  It  appeared 
upon  the  trial,  that  the  plaintiff  had  purchased  the  slave,  and 
to  secure  the  purchase  money  the  defendant  had  become  her 
security,  and  to  indemnify  him,  the  plain  tiff  executed  a  mort- 
gage conveying  the  slave  to  the  defendant,  in  which  it  was 
stipulated  that  the  defendant  should  have  the  possession  of 
the  slave  until  the  plaintiff  paid  the  purchase  money ;  and 
should  the  plaintiff  fail  to  pay  it  at  maturity,  the  defendant 
was  thereby  empowered  to  sell  the  slave,  and  from  the  pro- 
ceeds of  his  sale  to  pay  the  debt.  The  defendant  then  offered 
to  prove  by  a  witness,  that  he  was  to  have  the  services  of  the 
slave  free  of  hire.  To  this  parol  evidence  the  plaintiff  object- 
ed, as  the  mortgage  was  silent  on  this  subject ;  but  the  objec- 
tion was  overruled,  and  the  plaintiff  excepted.  The  admis- 
sion of  this  parol  evidence  is  the  only  error  assigned  in  this 
court. 

BuFORD,  for  plaintiff'  in  error. 
Cochran,  contra. 

DARGAN,  C.  J. — Although  the  general  rule  of  law  is, 
that  the  mortgagee  in  possession  must  account  to  the  mort- 
gagor for  the  rents  or  profits  of  the  mortgaged  property,  yet 
we  apprehend  that  there  may  be  cases  where  the  parties,  by 
contract,  may  vary  or  change  this  rule,  and  thus  relieve  the 
mortgagee  from  accounting  for  the  profits  which  he  has,  or 
might  have  received.  This,  I  think,  would  have  been  the 
rule  in  the  present  case,  if  the  contract  of  mortgage  had  shown 
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that  the  mortgagee  was  to  receive  the  profits  of  the  slave  to 
his  own  use,  in  consideration  of  his  becoming  liable,  as  secu- 
rity for  the  plaintiff,  to  pay  the  purchase  money  agreed  to  be 
given  for  the  slave.  But  the  question  before  us  is  this,  can 
parol  proof  be  received  to  show  that  such  were  the  terms  of 
the  contract  ?  When  parties  have  reduced  their  contract  to 
writing,  in  terms  clear  and  unambiguous,  oral  testimony  can- 
not be  received  to  contradict  or  vary  the  legal  import  of  the 
contract.  By  reducing  the  contract  to  writing,  the  written 
instrument  becomes  the  only  evidence  of  the  intention  of  the 
parties,  and  no  other  words  or  terms  can  be  added  to  it  by 
parol  proof  This  principle  of  law,  time  after  time,  has  been 
announced  by  this  court.  Indeed,  it  is  admitted  by  all ;  but 
the  difficulty  is,  in  making  the  application  of  the  rule  to  every 
particular  case ;  still,  however,  we  must  test  each  case  by  it, 
and  if  the  parol  proof  is  rejected  by  this  rule,  it  cannot  be 
admitted. 

Now,  the  mortgage  is  silent  as  to  that  part  of  the  contract, 
to  establish  which  the  defendant  introduced  parol  evidence. 
It  provides  that  the  defendant  shall  have  the  possession  of  the 
slave  until  the  debt  was  paid,  and  also  authorizes  him  to  sell 
the  slave  and  pay  the  debt,  if  the  plaintiff  failed  to  pay ;  but 
it  says  nothing  about  the  defendant's  right  to  appropriate  to 
himself  the  services  of  the  slave  until  the  debt  was  paid,  in 
consideration  of  his  becoming  liable  as  security  for  the  pay- 
ment of  the  purchase  money.  As  the  instrument  is  silent  on 
this  subject,  the  legal  construction  of  it  is,  that  the  defendant 
being  a  mortgagee  only,  he  must  account  to  the  mortgagor 
for  the  hire  of  the  slave ;  and  to  permit  this  legal  construction 
to  be  altered,  by  proving  another  fact  not  written  in  the  mort- 
gage, would  be  to  add  to  the  written  instrument  by  oral  testi- 
mony, and  thus  to  change  its  legal  effect. 

The  decisions  of  this  court  clearly  show  that  this  cannot  be 
done.  Duif  v.  Ivey,  3  Stew.  140 ;  Barrenger  &  Rhodes  v. 
Sneed,  ib.  201 ;  Mead  v.  Steger,  5  For,  498 ;  Hall  v.  Moore, 
5  Ala.  521 ;  Long  v.  Davis,  18  Ala.  801. 

The  court  erred  in  admitting  the  parol  proof,  and  the  judg- 
ment is  reversed  and  the  cause  remanded. 
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POOL  ET  AL.  VS.  CUMMINGS  &  CO.  et  al. 

1.  A  Court  of  Chancery  looks  only  to  the  equities  of  parties,  and  regards  the 
holder  of  the  mere  legal  title  as  a  trustee  for  the  benefit  of  all  parties  equita- 
bly interested. 

2.  As  a  general  rule,  recitals  in  a  deed  are  not  evidence  of  consideration,  in  a  con- 
troversy between  those  claiming  luider  it  and  a  pre-existing  creditor  of  the 
grantor,  in  which  it  is  impeached  for  fraud  or  wjuit  of  consideratioa 

3.  A  written  agreement  was  entered  into  between  complainants  and  one  P^  for 
the  entry  and  purchase  in  partnershi])  of  lands  to  be  used  for  mining  purposes. 
Complainants  agreed  to  advance  the  purchase  money,  and  P.  was  to  enter  the 
lands  which  he  deemed  most  suitable  for  mining,  and  to  superintend  the  work- 
ing of  the  mines.  The  money  advanced  by  complainants  was  "  to  be  refunded, 
with  interest,  out  of  the  first  funds  realized  by  the  company."  P.  entered  sev- 
eral tracts  of  land  in  his  own  name,  with  money  advanced  by  complainants, 
and  afterwards  transferred  them  to  complainants,  to  whom  patents  were  sub- 
sequently issued  by  the  Goverament  Some  of  the  lands  were  sold  under  execu- 
tion against  P.,  after  the  entry  in  his  name  but  before  the  issue  of  complainants' 
patent,  and  were  purchased  at  the  sale  by  the  judgment  creditor,  against  whom 
complainants  afterwards  filed  their  bLli,  praying  that  the  lands  might  be  sold 
that  the  purchase  money  advanced  by  them,  and  expenses  incurred  in  payment 
of  taxes,  <tc.,  might  be  refunded  to  them,  and  that  the  residue  of  the  proceeds 
might  be  divided  according  to  the  terms  of  the  agreement    It  was  held, 

1.  That  even  if  the  legal  title  to  the  lands  vested  in  the  purchaser  by  the  sale 
under  execution,  still  this  would  not  avail  hiui  in  a  com-t  of  equity,  if  com- 
plainants had  the  superior  equitable  title. 

2.  That  the  registration  of  his  deed  by  the  purchaser,  coupled  with  the  com- 
plainants' failm'e  to  have  the  written  evidence  of  their  claim  spread  upon  the 
records  of  the  county,  did  not  add  any  potency  to  the  purchaser's  title 
which  it  would  not  othei-wise  have  possessed. 

3.  That  if  complaiiumts  advanced  the  purchase  money,  and  P.  acted  in  the  pur- 
chase, not  for  himself  individually,  but  as  the  partner  or  agent  of  the  com- 
plainants, the  complainants  were  entitled  to  equitable  relief  against  P.,  or 
a  purchaser  claiming  under  him,  who  could  only  succeed  to  his  rights. 

4.  That  the  wi-itten  agreement  of  the  parties,  and  the  receipts  subsequently  ex- 
ecuted by  P.  to  the  complainants,  for  the  moneys  advanced  by  them,  were 
admissible  evidence  for  the  complainants. 

Error  to  the  Chancery  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  W.  W.  Mason. 

Moody,  pro  se. 

On  the  part  of  the  plaintiff  in  error,  M<Kxiy,  it  is  insisted 
that  he  has  a  good  and  perfect  title  to  the  lands  described  in 
his  answer,  which  ought  to  have  been  recognized  by  the  court 
below. 
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His  note  is  dated  2d  January,  1837;  his  judgment,  5th 
February,  1839 ;  his  deed,  5th  August,  1839.  The  alleged 
agreement  is  dated  12th  January,  1837 ;  the  patents  are  dated 
20th  September,  1839. 

Moody's  answer,  responding  to  the  bill,  denies  the  allega- 
tion that  the  lands  he  claims  were  entered  in  copartnership ; 
but,  on  the  contrary,  states  that  they  were  entered  by  Pool, 
in  his  own  individual  name — a  portion  before,  and  a  portion 
after  the  date  of  the  alleged  agreement ;  and  that  certificates 
were  issued  to  Pool,  in  his  own  individual  name ;  and  that  all 
this  is  shown  by  the  books  of  the  land  oflGice,  The  evidence 
introduced  by  complainants,  fully  sustained  these  portions  of 
his  answer.  The  patents,  (which  were  all  issued,  not  only 
after  the  date  of  the  judgment,  but  after  the  date  of  the  sher- 
iff's deed,)  show  that  the  patentees  are  the  "assignees  of 
Kinney  Pool." 

According  to  the  settled  law  of  this  court.  Pool  had  a  title 
subject  to  sale  under  the  judgment  at  law.  Falconer  v. 
Jones  &  Leath,  15  Ala.  Rep.  12  ;  same  parties,  12  Ala.  Rep. 
165. 

2.  Is  there  such  evidence  of  a  transfer  by  Pool  to  his  co- 
patentees,  prior  to  the  lien  of  the  judgment,  as  will  defeat  the 
title  acquired  by  the  sheriff's  sale?  The  several  papers  intro- 
duced by  complainants,  the  signatures  to  which  were  admit- 
ted to  be  in  the  handwriting  of  Pool,  cannot  have  that  effect. 
Being  admissions  of  Pool,  they  were  good  as  against  him ; 
but  being  mere  admissions  or  declarations  of  Pool,  they  cannot 
affect  the  rights  of  Moody,  who  was  a  pre-existing  creditor, 
whose  note,  which  is  the  foundation  of  his  judgment,  bears 
date  prior  to  the  alleged  agreement.  There  was  no  extrinsic 
proof  whatever,  either  that  those  papers  contained  the  truth, 
or  that  they  bore  their  true  dates,  or  that  there  was  any 
valuable  consideration.  They  were  the  mere  declarations  or 
admissions  of  Pool — not  even  under  oath.  These  remarks 
apply  as  well  to  the  alleged  agreement,  as  to  the  receipts  and 
bond.  In  the  language  of  this  court,  "  In  a  contest  between 
a  creditor  and  one  claiming  through  the  debtor,  it  is  necessa- 
ry for  the  latter  to  prove  that  the  conveyance  was  not  volun- 
tary, by  showing  that  a  valuable  consideration  was  given  for 
the  property.     This  is  not  shown  by  the  recital  of  that  fact 
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in  the  conveyance,  as  that  is  the  mere  declaration  or  admis- 
sion of  the  grantor ;  but  must  be  proved  bj  extrinsic  evi- 
dence." Branch  Bank  at  Decatur  v.  Kinsey,  5  Ala.  Rep.  12 ; 
Falconer  v.  Jones  &  Leath,  15  Ala.  Rep.  12-13. 

If  the  law  were  otherwise,  it  would  be  easy  to  simulate  a 
transaction,  to  manufacture  ostensible  proof,  as  occasion  might 
require,  and  thus,  by  management  and  fraud,  place  at  defiance 
the  creditor  of  a  debtor,  who,  as  in  this  case,  was  angry  with 
him,  and  not  at  all  disposed  to  pay  his  debts. 

3.  The  only  remaining  testimony  is  the  certificate  of  the 
commissioner  of  the  general  land  office,  of  an  "abstract  of  cer- 
tain sales  of  lands  made  to  Kinney  Pool,  at  the  land  office  at 
Tuskaloosa,  in  the  year  1837."  The  court  will  give  no  more 
effect  to  this  certificate  than  it  is  properly  entitled  to.  It  will 
not  be  extended  beyond  its  own  language,  "  an  abstract  of 
certain  sales  of  lands  made  to  Kinney  Pool."  It  does  not  ex- 
tend to  "transfers"  from  Pool  to  others ;  the  transfers  are  not 
certified  to  be  a  true  copy;  what  is  said  of  transfers  is  cer- 
tainly not  a  "copy." 

If  his  certificate  extended  to  the  transfers,  so  much  of  it 
would  clearly  be  inadmissible.  The  commissioner  cannot  be 
permitted  to  substitute  his  judgment  for  that  of  the  court, 
and  detemine  what  is  a  transfer  and  what  is  not.  He  must 
give  the  instrument  itself,  or  at  least  a  copy  of  it,  that  the 
court  may  determine  its  legal  effect.  This  is  the  more  im- 
portant, as  "  the  practice  of  the  land  office,  from  a  very  early 
date,  has  been  to  recognize  assignments,  even  less  technical 
than  this  court  has  held  to  be  valid,  and  patents  daily  issue 
to  assignees  of  the  certificate,  under  the  hand  of  the  original 
purchaser."  Falconer  v.  Jones  &  Leath,  12  Ala.  Rep.  171, 
and  authorities  there  cited. 

To  defeat  M's.  title,  the  complainants  should  have  shown  the 
transfers  themselves,  or  at  least  a  copy  of  them,  and  that  they 
were  made  bona  fide,  and  at  the  time  of  their  dates,  and  that 
they  were  "  under  seal ;"  they  should  also  have  shown  that 
they  were  given  for  a  "valuable  consideration."  None  of  this 
was  done.  It  was  the  more  important  to  prove  these  things 
in  this  case,  as  Vincent  (it  is  matter  of  public  history)  was 
the  Register  of  the  land  office  at  Tuskaloosa  at  the  time  of 
these  transactions,  whereby  it  was  the  more  easy  to  fix  up 
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things  and  ante-date  instruments.  And  there  is  reason  to  be- 
lieve (apart  from  the  record)  that  these  transfers  were  all 
made  after  the  judgment.  6  Porter's  Rep.  383,  Ansley  v. 
Nolan ;  12  Ala.  Rep.  171,  Falconer  v.  Jones  &  Leath ;  15 
Ala.  Rep.  12-13,  same  parties ;  5  Ala.  Rep.  12,  Branch  Bank 
at  Decatur  v.  Kinsey. 

4.  Moody,  in  his  answer,  avers  that  for  many  years  after 
he  had  purchased  the  lands  he  claims,  at  the  sheriff's  sale,  he 
had  never  known  or  heard  that  there  was  any  such  agreement 
as  that  set  forth  by  complainants ;  or  that  said  complainants, 
or  either  of  them,  had  any  claim  or  pretence  of  claim  to  said 
lands.  He  avers  that  the  agreement,  or  any  other  writing  in 
regard  to  said  lands,  between  the  complainants  and  Pitcher  and 
Pool,  never  was  recorded  in  the  proper  office.  There  being 
no  replication  or  proof  to  the  contrary,  this  is  to  be  taken  as 
true.  12  Ala.  Rep.  171-2,  Falconer  v.  Jones  &  Leath;  Clay's 
Digest. 

5.  If  Moody's  title  to  the  lands  he  claims  is  good,  it  was 
error  to  decree  the  sale  of  them  at  the  instance  of  complain- 
ants, and  without  his  consent. 

6.  And  more  erroneous  to  allow  him  only  one  third  of  the 
proceeds  of  the  sale. 

7.  And  yet  more  erroneous  to  deduct  first  the  expenses  al- 
lowed and  the  costs  of  suit.  If  complainants  had  any  demand 
against  Moody  for  taxes  or  other  expenses,  they  had  their 
remedy  at  law.  There  was  no  necessity  or  propriety  in  drag- 
ging him  into  expensive  litigation  in  chancery. 

8.  There  was  error  in  ordering  the  notes  for  the  purchase 
money  to  be  paid  to  the  complainants.  If  they  should  col- 
lect the  money,  it  might  be  wholly  lost  to  Moody. 

P.  &  J.  L.  Martin,  for  defendants : 

The  claim  of  defendant.  Moody,  rests  upon  his  purchase  of 
Pool's  interest  in  a  part  of  said  lands  at  sheriff's  sale,  under  a 
judgment  rendered  in  his  favor  against  Pool,  in  Tuskaloosa 
County  Court,  5th  February,  1839,  more  than  two  years  after 
the  entry  and  transfer  of  the  lands  by  Pool  to  the  company. 
No  fraud  is  pretended  in  these  transactions,  by  proof  or  other- 
wise. 

We  contend,  that  the  Chancellor  erred  in  decreeing  one 
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third  of  the  proceeds  of  the  lands  to  Moody ;  because,  we  say, 
that  the  lands  in  the  hands  of  the  firm  were  first  bound  for 
their  original  cost,  with  interest,  to  the  members  of  the  firm 
who  paid  for  the  same ;  that  Moody  could  acquire  no  better 
interest  in  the  lands  than  defendant  Pool  had ;  and  that  hence 
the  decree  should  have  directed  the  purchase  money  first  to 
be  paid,  and  then  the  one  third  of  proceeds  to  be  paid  to 
Moody. 

The  formation  of  the  copartnership  having  been  made  long 
anterior  to  the  accrual  of  any  lien  or  interest  on  the  part  of 
Moody,  it  was  not  necessary  for  complainants  to  show  any 
thing  further  as  to  the  receipt  of  money  by  Pool,  or  any  other 
part  he  took  in  the  premises,  than  is  evidenced  by  his  own 
acknowledgments.  Moody's  claim  is  entirely  derived  through 
Pool.  The  assignment  of  the  certificates  by  Pool,  whether 
bought  with  his  own  money  or  that  of  the  tirm,  divested  him- 
self of  two  thirds  of  his  original  interest,  and  cannot  be  com- 
plained of  by  Moody,  who  at  the  time  had  no  interest,  and 
acquired  no  lien  until  two  years  thereafter ;  and  the  pretext 
set  up,  that  the  note  of  2d  January,  1837,  was  the  foundation 
of  his  judgment,  has  nothing  to  do  with  the  question  in  the 
absence  of  an  issue  of  fraud,  which  is  not  and  cannot  be  pre- 
tended in  the  proceedings  before  the  court.  Such  an  issue 
could  only  be  presented  by  a  cross  bill  impeaching  the  trans- 
action for  fraud,  of  which  there  is  not  a  ground  shown ;  and  if 
it  could  be  set  up,  there  is  not  one  word  of  proof  to  support 
such  supposition. 

The  same  may  be  said  in  regard  to  the  proof  of  the  advance 
of  money  by  complainants  to  make  the  purchase ;  the  acknow- 
ledgment of  Pool  of  its  receipt,  cotemporaneously  with  the 
partnership,  is  all  that  can  be  required  of  the  complainants. 

The  further  demand  of  defendant  Moody  of  the  entire  lands 
claimed  by  him,  is  equally  unreasonable  and  unjust,  in  every 
aspect  of  the  case  presented.  The  transfer  of  the  land  after 
entry,  if  fraudulent  on  the  part  of  Pool,  would  not  be  suffi- 
cient, unless  the  complainants  were  participators  therein,  which 
cannot  be  pretended  here. 

CHILTON,  J.— This  was  a  bill  in  chancery,  filed  by  John 
0.  Cumminga  &  Co.  and  Vincent  &  Pitcher  against  Pool  and 
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others,  alleging,  that  on  the  12th  day  of  January,  1837,  said 
complainants  entered  into  an  agreement  with  said  Pool  for  the 
entry  and  purchase  in  copartnership  of  certain  coal  lands  in 
Tuskaloosa  County,  Alabama.  An  agreement,  signed  by 
them  respectively,  is  appended  to  the  bill,  by  which  it  ap- 
pears, that  on  the  date  above,  the  parties  agreed  to  form  a 
company  for  the  purpose  of  entering  or  purchasing  coal  lands, 
and  for  the  purpose  of  mining  coal,  should  they  thereafter  de- 
termine to  mine ;  the  interest  or  proportion  of  the  parties  in 
the  enterprise  to  be,  one  third  to  Pool,  Vincent  &  Pitcher  one 
third,  and  the  remaining  one  third  to  John  0.  Cummings  & 
Co.  The  two  firms  last  named,  who  are  the  complainants,  it 
is  recited,  "have  paid  the  said  Pool  the  sum  of  five  hundred 
dollars,  in  consideration  of  which  he  is  to  use  his  best  exer- 
tions to  ascertain  where  the  most  desirable  entries  of  land  for 
coal  may  be  made,  and  with  the  consent  of  the  company  en- 
ter, or  have  the  same  entered,  for  account  of  said  company, 
and  is  also  to  superintend  the  working  of  said  mines,  in  case 
the  company  should  determine  upon  working  them."  The  com- 
plainants agreed  to  advance  the  money  required  to  make  such 
entries  as  should  be  deemed  advisable,  in  equal  proportion ; 
that  is,  Cummings  &  Co.  were  to  furnish  one  half,  and  Vin- 
cent &  Pitcher  the  other  half,  "  all  such  advances  to  be  re- 
funded them,  with  interest,  out  of  the  first  funds  realized  by 
the  company ;"  but  advances  made  for  purposes  other  than 
the  entry  of  lands,  &c.,  should  be  borne  by  the  parties  res- 
pectively, in  proportion  to  their  interest.  Pool  agreed  to 
transfer  to  the  company  the  entry  last  made  by  him  next  be- 
fore the  date  of  the  agreement.  There  are  other  provisions 
in  the  agreement,  but  it  is  unnecessary  to  set  them  out,  as 
they  are  not  involved  in  the  questions  before  us. 

The  complainants  further  allege,  that  in  pursuance  of  such 
agreement  they  advanced  the  money,  and  the  said  Pool  en- 
tered divers  tracts  of  lands  at  $1  yVo  per  acre,  amounting  in 
the  aggregate  to  809  -j-Vt  acres ;  that  they  have  incurred  ex- 
penses in  payment  of  taxes  and  surveying  the  lands,  none  of 
which  has  been  returned  to  them  ;  that  since  the  lands  were 
purchased  nothing  has  been  done  with  them ;  that  Pool  be- 
came insolvent  and  removed  to  Iowa ;  that  Pitcher  was  dis- 
charged under  the  bankrupt  act,  having  previously  sold  his 
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interest  to  the  defendant  Aiken ;  and  that  Moody  and  Dou- 
thit  claim  an  interest  in  some  of  said  lands,  which  they,  as 
defendants,  can  discover. 

The  prayer  is  for  a  sale  of  said  lands,  and  after  a  return  of  . 
the  purchase  money  and  expenses  incurred,  with  the  interest, 
the  division  of  the  remainder  according  to  the  agreement. 

Moody  answers  the  bill,  and  substantially  denies  the  inter- 
est of  the  complainants,  and  requires  proof  of  the  allegations 
of  their  bill.  He  insists  that  he  was  the  creditor  of  Pool  by 
note  bearing  date  2d  January,  1837,  ten  days  before  the  date 
of  Pool's  agreement  with  the  complainants ;  that  he  obtained 
judgment  on  this  note  against  Pool  5th  February,  1839;  and 
that  480  acres  of  the  land,  which  the  bill  alleges  was  pur- 
chased by  Pool  with  complainants'  money,  were  sold  under 
execution  and  purchased  by  him,  as  appears  by  the  sheriff's 
deed  to  him,  dated  5th  August,  1839  ;  that  he  bought  in  ig- 
norance of  the  complainants'  claim ;  has  caused  his  deed  to  be 
regularly  recorded,  and  claims  the  benefit  of  a  bona  fide  pur- 
chase for  a  valuable  consideration  ;  and  also  insists  that  his 
title,  which  has  been  duly  recorded,  should  not  be  postponed 
to  the  unrecorded  title  of  the  complainants. 

It  appears,  by  the  certificate  from  the  Commissioner  of  the 
General  Land  Office,  that  Pool,  on  the  6th  Jan.,  1837,  had  en- 
tered in  his  own  name  one  80  acre  tract;  that  he  entered  three 
other  80  acre  tracts  on  the  12tb,  two  more  on  the  16th,  and 
two  on  the  19th  of  the  same  month,  all  which,  being  entered  in 
his  own  name,  he  transferred  in  the  Land  Office,  on  the  day  last 
named,  to  Kinney  Pool,  John  O.  Cummings,  Chas.  G.  Pitcher, 
Wm.  L.  Powers  and  John  11.  Vincent.  These,  with  two  other 
tracts,  each  embracing  eighty  acres,  bought  on  the  23d  Janu- 
ary, 1837,  and  transferred  on  the  same  day  in  like  manner, 
constitute  the  entire  lands  which  the  complainants  allege  were 
purchased  under  the  agreement.  Upon  these  transfers  pat- 
ents were  issued  to  the  several  persons  above  named,  as  as- 
signees of  Pool,  dated  the  20th  September,  1839.  The  com- 
plainants also  introduced  the  original  copartnership  agree- 
ment, and  two  receipts  of  said  Pool,  executed  on  the  12th 
January,  1837,  acknowledging  the  reception  by  him,  to  be 
expended  in  the  entry  and  purchase  of  land,  of  $600 ;  also 
the  bond  of  P<x>l,  dated  23  i  January,  1837,  by  which  he 
36 
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acknowledged  to  be  due  the  complainants  $337  yW,  being  for 
Pool's  one  third  of  the  cost  of  certain  lands  entered  to  date  in 
company  with  them,  and  binding  himself  to  pay  to  the  com- 
plainants said  sum,  with  interest  from  date,  out  of  his  propor- 
tion of  the  first  funds  realized  by  the  company,  through  sale 
of  the  lands  o*-  otherwise,  or  whenever  he  should  make  sale 
of  his  interest.  The  signatures  to  these  several  instruments 
were  admitted  to  be  genuine. 

Moody  introduced  the  record  of  the  recovery  of  his  judg- 
ment, and  the  sheriff's  deed,  as  before  stated,  and  this  consti- 
tutes the  case  made  by  the  record  before  us. 

The  Chancellor  decreed  a  sale  of  the  lands,  but  held  that 
the  lands  bought  by  Moody  should  not  be  charged  with  the 
payment  of  the  demand  sought  to  be  enforced  £is  a  lien  for  the 
purchase  money,  but  that  all  the  lands  should  be  liable  for 
the  taxes,  and  the  expense  of  surveying  made  by  the  com- 
pany, and  that  Moody  should  have  one  third  the  nett  pro- 
ceeds of  those  he  had  purchased.  Both  parties  are  dissatisfied 
with  the  decree :  Moody,  that  the  court  should  at  all  inter- 
fere with  his  title ;  the  complainants,  that  Moody's  third 
should  not  also  be  charged  with  the  indebtedness  of  Pool  to 
them,  for  his  share  of  the  purchase  money. 

1.  Conceding  that  Pool  had  such  interest  as  could  be  sold 
under  execution  at  law,  and  that  the  legal  title  to  the  lands 
bought  by  Moody,  vested  in  him  by  virtue  of  the  sheriff's 
deed,  this  cannot  aid  him  in  the  Court  of  Chancery,  which 
looks  to  the  equities  between  the  parties,  and  regards  the 
holder  of  the  mere  legal  title  as  a  trustee  for  the  benefit  of  all 
parties  equitably  interested. 

2.  Neither  does  the  fact  that  Moody  had  his  deed  recorded, 
and  that  the  complainants  had  no  evidence  of  their  claim 
spread  upon  the  records  of  the  county,  add  any  potency  to 
Moody's  title,  which  it  would  not  have  possessed  aside  from 
such  registration.  The  land,  so  far  as  the  record  discloses, 
was  not  in  the  actual  occupation  of  any  one,  and  the  com- 
plainants do  not  claim  an  interest  in  them  by  any  deed  of 
conveyance  to  them  which  the  law  required  to  be  registered 
in  the  county.  The  record  evidence  of  their  claim  is  to  be 
found  in  the  office  of  the  Register  and  Receiver  of  the  Dis- 
trict Land  Office,  and  the  General  Land  Office  of  the  United 
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States.  Moody  has  not  claimed  the  land  a  sufficient  length 
of  time  to  raise  any  question  upon  the  statute  of  limitations, 
so  that  the  parties  are  remitted  to  their  equities  growing  out 
of  the  transaction. 

It  is  very  clear,  that  if  the  lands  in  controversy  were  pur- 
chased under  the  copartnership  agreement,  and  are  to  be  re- 
garded as  assets  of  the  concern  which  was  created  for  mining 
purposes,  then  each  of  the  partners  has  a  lien  on  them,  not 
only  for  the  amount  of  his  share,  but  for  moneys  advanced 
by  him  beyond  that  amount,  for  the  use  of  the  partner- 
ship, Story  on  Par.  137 ;  Coll.  on  Par.  65 ;  1  Ves.  142 ;  1 
Sum.  Rep.  173.  On  the  other  hand,  if  they  are  not  to  be  re- 
garded as  strictly  partnership  assets,  yet  if  the  complainants 
furnished  all  the  money  which  was  expended  in  their  pur- 
chase, under  an  agreement  that  this  money  should  be  return- 
ed to  them,  with  interest,  out  of  the  first  proceeds,  here  would 
be  a  lien  created  by  the  agreement  of  the  parties,  and  any 
person  who  should  purchase  the  interest  of  either,  would  take 
such  interest  charged  with  this  lien.  Further,  if  the  com- 
plainants advanced  all  the  purchase  money,  and  Pool,  in  dis- 
regard of  the  agreement  to  buy  the  lands  for  the  company, 
had  bought  them  in  his  own  name,  a  trust  would  result  in 
favor  of  complainants ;  and  as  Pool  would  not  be  allowed  to 
take  advantage  of  his  violation  of  the  trust  reposed  in  him  to 
defeat  their  rights,  so  neither  can  a  purchaser,  who  succeeds 
only  to  the  rights  which  he  possessed,  and  nothing  more.  So 
that,  in  any  view  of  this  case,  if  the  proof  is  sufficient  to  es- 
tablish what  the  bill  asserts,  namely,  that  the  complainants 
£idvanced  the  money  to  pay  for  these  lands,  and  that  Pool, 
who  paid  it,  was  acting,  not  for  himself  individually,  but  as 
the  partner  or  the  agent  of  the  complainants,  a  clear  case  is 
made  out  for  equitable  relief 

But  it  is  strenuously  urged  by  Mr.  Moody,  that  the  agree- 
ment and  recitals  therein  contained,  as  well  as  the  receipts 
given  by  Pool  to  the  complainants,  showing  the  money  ad- 
vanced to  him  by  them  under  the  agreement,  as  also  the  bond 
which  he  gave  them  after  the  date  of  the  last  entry  made  by 
him,  showing  the  share  of  the  purchase  money  they  had  ad- 
vanced for  him,  and  evidencing  his  agreement  to  refund  the 
same  to  them,  are  all  of  them  to  be  regarded  as  the  mere  ad* 
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missions  of  Pool,  and  should  not  be  received  against  him, 
(Moody)  to  defeat  his  claim  as  a  purchaser  under  a  judgment 
rendered  on  a  note  of  older  date  than  the  agreements. 

As  a  general  rule,  it  is  true  that  the  recitals  in  a  deed  are 
not  evidence  of  a  consideration,  in  a  controversy  between 
those  claiming  under  it  and  a  pre-existing  creditor,  when  it  is 
impeached  for  fraud,  or  want  of  consideration,  by  such  cred- 
itor. The  case  of  Jones  &  Leath  v.  Falconer,  15  Ala.  Eep. 
12,  and  the  cases  cited  in  the  opinion  in  that  case,  ehow  the 
extent  to  which  this  doctrine  has  been  carried  by  this  court. 
We  are  not  in  the  least  disposed  to  trench  upon  the  law  as  it 
has  previously  been  settled,  and,  without  questioning  the  cor- 
rectness of  these  cases,  we  are  of  opinion  they  do  not  affect 
the  case  before  us. 

In  McCaskle  v.  Amarine,  12  Ala.  Rep.  17,  the  reason  for 
the  rule  which  excludes  such  instruments  or  recitals,  is  cor- 
rectly stated  to  be,  the  danger  which  exists  of  parties  simulat- 
ing debts,  and  manufacturing  in  this  way  the  ostensible  proof 
of  them,  as  occasion  might  require,  and  thus  being  enabled  to 
place  their  creditors  at  defiance. 

In  the  case  before  us,  there  was  no  objection  to  the  receipt 
of  these  instruments  in  evidence  ;  the  signatures  to  them  were 
admitted  to  be  genuine,  and  the  only  question  was,  as  to  their 
legal  sufficiency  to  establish  the  fact  of  the  advance  of  the 
money  as  alleged.  Taken  in  connection  with  the  other  evi- 
dence, which,  as  it  is  made  by  the  Commissioner  of  the  Gene- 
ral Land  Office,  there  can  be  no  reason  to  suppose  could  be 
made  with  a  view  of  sustaining  the  written  instruments  be- 
tween these  parties,  any  further  than  such  instruments  truly 
represented  the  facts,  we  arrive  at  the  conclusion,  that  it  is  suf- 
ficiently shown  that  the  complainants  advanced  the  money  for 
these  lands,  and  that  Pool  actually  owed  them,  for  his  share 
of  the  purchase  monc}'',  the  amount  stipulated  in  his  bond. 

The  amount  expended  in  the  lands  entered,  substantially 
corresponds  with  the  amount  of  money  furnished  Pool  by 
complainants.  The  dates  of  the  entries  and  transfers  show 
that  these  agreements  were  not  ante-dated ;  these,  added  to 
the  fact  that  the  admissions  which  Pool  made  were  against 
his  own  interest,  and  no  direct  attempt  is  made  to  impeach 
the  transfers  as  fraudulent,  sufficiently  satisfy  us  that  the  sev- 
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eral  instruments  were  not  simulated,  or  manufactured  to  suit 
the  occasion,  but  are  the  genuine  evidence  of  a  real  transac- 
tion, which  they  correctly  set  forth. 

We  are  unable  to  see  in  this  evidence  any  motive  which 
could  have  prompted  the  parties  to  manufacture  it.  Had  the 
design  been  to  avoid  the  debts  of  Pool,  he  would  hardly  have 
so  arranged  as  to  provide  for  the  issue  of  the  patents  in  his 
own  name,  as  well  as  the  names  of  his  associates.  Under  the 
peculiar  facts  of  this  case,  the  proof  satisfies  our  mind  that  the 
complainants  furnished  the  purchase  money,  and  consequent- 
ly they  have  a  lien  on  the  lands  for  its  repayment.  After 
this,  with  the  expenses  provided  for  by  the  agreement,  shall 
have  been  refunded,  Moody,  as  the  purchaser  of  Pools  inter- 
est, is  entitled  to  one  third  the  remainder. 

The  decree  of  the  Chancellor  must  be  reversed,  and  the 
cause  remanded,  that  a  decree  may  be  rendered,  and  a  refer- 
ence awarded,  in  accordance  with  the  principles  indicated  by 
this  opinion.  Let  the  costs  be  divided  between  the  parties  in 
this  court. 


HOMER  vs.  PURSER. 

1.  A.,  supposing  tliat  he  liad  title  to  a  tract  of  land  of  which  B.  had  possession, 
agreed  to  sell  it  to  him,  and  executed  a  conveyance,  with  full  covenants.  It 
afterwards  appeared,  that  A.  had  uo  title  to  the  particular  tract  agreed  to  be 
sold,  and  that  his  deed  to  B.  conveyed  another  tract,  to  which  A.  had  title. 
Upon  discovenng  the  mistake,  B.  offered  to  return  the  deed,  and  to  rescind  the 
contract,  which  A.  refused.  Thereupon,  B.  sued  at  law  to  recover  the  purchase 
money,  which  he  had  paid.  Held, 
That  he  could  not  recover,  and  that  equity  alone  could  afford  relief. 

Error  to  the  Circuit  Court  of  Marion. 
Tried  before  the  Hon.  Turner  Reavis. 

This  suit  was  commenced  by  Moses  Purser  against  James 
W.  Homer,  before  a  justice  of  the  peace,  to  recover  the  sum 
of  fifty  dollars.  After  the  rendition  of  judgment  by  the  jus- 
tice, the  cause  was  removed  to  the  Circuit  Court  by  certiorari. 
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Upon  the  trial  in  the  Circuit  Court,  it  appeared,  that  the 
plaintiff  resided  on  a  forty  acre  tract  of  public  land,  and  the 
defendant  informed  him  that  he  had  entered  it,  and  requested 
the  plaintiff  to  move  off  of  it.  Shortly  afterwards,  the  plain- 
tiff purchased  the  land  of  the  defendant,  and  gave  him  fifty 
dollars  in  cash,  and  also  gave  him  his  note  for  sixteen  hun- 
dred pounds  of  seed  cotton.  The  defendant  executed  a  deed 
with  full  covenants,  and  at  the  time  of  the  sale  thought  that 
he  was  conveying  the  land  on  which  the  plaintiff  resided,  and 
the  plaintiff  believed  he  was  acquiring  a  title  to  that  particu- 
lar land.  It  afterwards  appeared,  that  the  defendant  had  not 
entered  that  tract  of  land,  but  another  piece  about  a  mile 
from  it,  and  the  deed  conveyed  the  land  he  had  actually  en- 
tered, and  not  the  land  on  which  the  plaintiff  resided,  which 
was  still  vacant,  but  subsequently  had  been  entered  by  an- 
other. After  the  mistake  was  discovered,  the  plaintiff  offered 
to  return  the  deed  to  the  defendant,  which  had  not  been  re- 
corded, and  demanded  a  rescission  of  the  contract ;  but  the 
defendant  refused  to  accept  it,  or  to  rescind  the  contract. 
Upon  these  facts,  the  court  instructed  the  jury,  that  the  plain- 
tiff was  entitled  to  recover,  and  the  defendant  excepted. 

Earnest,  for  the  plaintiff  in  error: 

1.  A  plaintiff  holding  a  deed  with  full  warranty  from  de- 
fendant, cannot  recover  back  the  purchase  money  for  the 
land,  on  the  ground  of  a  fraud  or  mistake  in  the  deed.  Dunn 
v.  White  &  McCurdy,  1  Ala.  Rep.  645 ;  Cullum  v.  Branch 
Bank  at  Mobile,  4  ib.  21 ;  Bird  v.  Daniel,  9  ib.  302 ;  Knight 
V.  Turner's  Ex'r,  11  ib.  636;  Patton  v.  England,  15  ib.  71. 

2.  A  vendee,  who  would  defend  a  suit  for  the  purchase 
money,  must  reconvey  and  deliver  up  the  possession,  so  as  to 
place  the  vendor  in  statu  quo.  The  same  doctrine  will  apply, 
when  the  vendee  sues  to  recover  back  the  purchase  money. 

The  mere  offer  to  deliver  back  the  deed  does  not  cancel 
the  contract.  The  title  is  vested  in  the  plaintiff  by  defend- 
ant's deed,  and  can  only  be  divested  by  a  reconveyance.  6 
Ala.  Rep.  801. 

William  Cooper,  contra : 

1.  Homer  practiced  a  fraud  on  Purser,  in  pretending  to 
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Bell  him  the  tract  of  land  on  which  Purser  lived,  and  to  which 
Homer  had  no  title  whatever ;  and  this  fraud  renders  the 
contract  void.  Turnipseed  v.  McMath,  13  Ala.  Rep.  44.  Pa- 
rol proof  is  good  at  law  to  show  a  fraud  in  a  written  contract, 
as  well  as  in  equity.  Kennedy  v.  Kennedy,  2  Ala.  Rep.  588; 
Barnett  v.  Staunton  k  Pollard,  2  ib.  187.  Ignorance  of  the 
truth  or  falsehood  of  an  assertion,  on  the  part  of  the  speaker, 
if  confided  in  by  the  opposite  party,  and  material,  does  not 
alter  the  case ;  the  party  speaking  must  know  what  he  says 
to  be  true.     13  Peters',  36 ;  9  Ala.  Rep.  684. 

2.  The  contract  was  void,  for  another  reason.  The  land 
on  which  Purser  lived,  and  which  Homer  attempted  to  sell 
to  him,  was  public  land,  and  therefore  every  contract  to  sell 
it,  of  whatever  description,  was  absolutely  void.  Merrell  v. 
Legrand,  1  Howard  Miss.  150 ;  Toler  v.  Armstrong,  4  Wash. 
C.  C.  297  ;  11  Wheat.  258 ;  6  Wend.  648.  This  fraud  was 
cognizable  at  law,  5  Pick.  348 ;  5  Johns.  500  ;  11  ib.  446;  8 
Co  wen,  370. 

3.  The  cases  cited  by  the  plaintiff's  counsel  only  establish 
the  position,  that  the  vendee,  after  he  has  been  put  in  possession, 
cannot  resist  the  payment  of  the  purchase  money,  nor  recover 
it  back  when  paid,  on  account  of  incumbrances  or  defects  of 
title.  There  the  party  is  driven  into  equity,  because  that  fo- 
rum alone  can  do  complete  justice.  But  in  this  case,  the 
vendee  ha^  not  got  the  possession  of  any  land  whatever  by  the 
purchase,  nor  can  the  vendor  give  him  the  possession. 

DARGAN,  C.  J. — The  question  in  this  case  is,  does  the 
mistake  in  the  sale  of  the  land,  connected  with  the  subse- 
quent offer  of  the  plaintiff  to  return  the  deed  of  the  defend- 
ant to  him,  and  the  offer  to  rescind,  entitle  the  plaintiff  to 
sue  at  law  to  recover  the  purchase  money  which  he  had  paid. 
I  am  of  the  opinion  they  do  not.  If  we  allow  the  plaintiff  to 
recover  back  the  purchase  money  at  law,  the  legal  title  to 
the  land  actually  conveyed  would  still  be  in  him.  He  may 
therefore  hold  on  (at  law,  at  least),  both  to  the  money  and  the 
land.  After  recovering  the  money,  he  would  still  be  the 
owner  of  the  land  conveyed  by  the  deed.  The  contract, 
therefore,  at  law,  would  not  be  rescinded,  nor  the  parties 
placed  in  statu  quo.    In  the  case  of  Cullum  v.  The  Branch 
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Bank  at  Mobile,  4  Ala.  21,  it  appeared,  that  the  note  sued 
on  had  been  given  in  part  payment  of  a  lot  of  land  purchased 
by  Cullum  of  S.  Andrews,  and  the  contract  was  fully  exe- 
cuted by  a  conveyance  with  full  covenants.  It  further  ap- 
peared, that  Andrews  had  fraudulently  represented  to  Gal- 
ium, that  the  lot  was  free  from  all  incumbrances,  when,  in 
truth,  he  had  previously  mortgaged  it,  for  a  large  amount, 
and  by  virtue  of  the  mortgage  the  mortgagee,  some  time  after 
the  sale,  took  possession  of  the  lot.  In  that  case,  as  in  this,  the 
vendee,  when  he  discovered  the  true  condition  of  the  title, 
offered  to  rescind  the  contract,  which  Andrews  refused  to  do. 
Upon  these  facts,  this  court  held,  that  at  law  a  recovery  must 
be  had,  and  that  equity  alone  could  afford  relief.  The  main 
principle  on  which  the  court  relied  was,  that  a  court  of  law 
was  incapable  of  doing  comj)lete  justice  between  the  parties, 
whilst  the  powers  of  a  court  of  equity  were  ample  for  this 
purpose.  In  the  case  of  Knight  v.  Turner,  11  Ala.  Rep.  631, 
the  same  principle  was  again  recognized,  and,  indeed,  the 
whole  current  of  our  decisions  tends  to  establish  it.  See  1 
Stewart,  490 ;  Dunn  &  White  v.  McCurdy,  1  Ala.  Rep.  645. 

In  the  case  before  us,  a  court  of  law  is  incapable  of  doing 
complete  justice.  It  cannot  order  a  reconveyance,  or  take 
notice  of  any  incumbrance,  that  may  have  been  created  on 
the  land  actually  conveyed  by  the  plaintiff  since  his  pur- 
chase. But  equity  can  do  this.  In  that  forum,  complete 
justice  can  be  done,  and  protection  afforded  to  both  parties. 
We  therefore  must  remit  the  plaintiff  to  that  jurisdiction. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


JAMES  REID  &  CO.  vs.  McLEOD. 

1.  When  process  of  garnishment  is  sued  out  against  a  finn,  and  judgments  nisi 
and  final  are  rendered  against  them  by  default,  and  the  names  of  the  partners 
composing  the  firm  no  where  appear  in  the  proceedings  against  them,  the  judg- 
ment will  be  reversed,  and  judgment  rendered  in  the  Appellate  Court  quash- 
ing the  proceedings. 

2.  It  is  not  necessary  in  such  case  that  the  defendant  should  plead  the  defect  in 
abatement 
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*   Error  to  the  Circuit  Court  of  Mobile.       "  ♦  '  »■    -«.    -....> 
Tried  before  the  Hon.  John  Bragg. 

Daniel  McLeod,  the  defendant  in  error,  having  obtained  a 
judgment  against  one  John  Ash  by,  sued  out  a  writ  of  gar- 
nishment against  "the  firm  of  James  Reid  &  Co."  as  the 
debtor  of  said  Ashbj.  The  garnishees  failed  to  appear,  and 
judgment  ?im  was  rendered  against  them,  which  was  afterwards 
made  final.  The  afiidavit  of  the  plaintifij  the  writ  of  garnish- 
ment, and  all  the  subsequent  proceedings  describe  the  gar- 
nishees as  "the  firm  of  James  Reid  &  Co. ;"  but  the  names  of 
the  partners  composing  the  firm  no  where  appear  in  the 
record. 

John  T.  Taylor,  for  plaintiff  in  error,  cited  8  Term  Rep. 
608 ;  1  Chitty's  PL  255 ;  5  Halst.  295 ;  2  Munf  349 ;  3  Caine's 
Rep.  170 ;  1  Penn.  75 ;  ib.  137. 

No  counsel  appeared  for  the  defendant. 

CHILTON,  J. — The  pleadings  in  every  suit  shoud  set 
forth  the  names  of  the  parties,  both  plaintiff  and  defen- 
dant, with  such  certainty  as  to  enable  the  court  to  determine 
in  whose  favor  and  against  whom  to  render  judgment.  This 
is  an  elementary  rule,  the  observance  of  which  is  indispensa- 
ble in  the  proper  administration  of  the  law. 

Mr.  Chitty  in  his  work  on  Pleading  (vol.  1  p.  256)  says : 
"It  must  be  stated  with  certainty  who  are  the  parties  to  the 
suit,  and  therefore  a  declaration  by  or  against  C.  D.  &  Com- 
pany, not  being  a  corporation,  is  insufiicient."  The  same 
principle  is  substantially  asserted  in  8  Term  Rep.  508 ;  Tom- 
linson  v.  Burke,  5  Hals.  Rep.  295 ;  Bently  v.  Smith,  3  Caine's 
Rep.  170 ;  and  Scott  v.  Dunlap  &  Co.,  2  Munf  Rep.  349.  In 
the  case  before  us,  the  whole  proceeding  and  judgment  ap- 
pear to  be  against  ajirm  name,  while  the  parties  composing  it 
are  no  where  disclosed  by  the  record.  Such  uncertain,  vague 
proceeding  cannot  be  sustained,  and  ought  not  to  be  favored. 

Let  the  judgment  be  reversed,  and  judgment  here  rendered 
quashing  the  proceedings,  so  that  the  defendant  in  error,  if  he 
see  proper,  may  sue  out  process  of  garnishment  against  the 
person  or  persons  composing  the  firm,  or  negotiating  in  the 
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name  and  style  of  James  Reid  &  Co.  We  would  observe  that 
this  is  not  a  case  where  the  defendant  is  required  to  put  in 
his  plea  in  abatement ;  for  it  would  be  absurd  to  hold  that  a 
defendant  must  plead  what  his  adversary  already  admits  upon 
the  record.  See  Coll.  on  Part.  §§  717  and  718.  Let  judgment 
be  entered  againt  the  defendant  in  error  for  the  cost  of  this 
court  and  of  the  court  below. 
Judgment  accordingly. 


BOTT,  SUEV.  PART.,  &c.  vs.  McCOY  &  JOHNSON. 

1.  A  factor  or  commission  merchant  is  not  authorized  by  law  to  pledge  the  goods 
of  his  principal  for  his  own  use,  and  his  pledgee  can  acquire  no  title  to  them,  as 
against  the  principal,  whether  he  dealt  with  the  factor  in  ignorance  of  his  title 
or  not.  The  priucipal  may  bring  trover  against  the  factor  and  his  pledgee,  or 
either  of  them,  at  his  election. 

2.  But  the  factor  is  estopped  by  his  own  tortious  act^  and  he  cannot  take  advantage 
of  the  violation  of  his  authority  to  set  aside  the  contract 

3.  A  subsequent  purchaser  from  the  factor  acquires  no  better  title  tlian  the  factor 
himself  had,  and  cannot  recover  the  goods  from  the  pledgee,  altliough  the  sale 
was  made  within  the  scope  of  the  factor's  authority. 

4.  When  a  case  is  submitted  upon  an  agreed  statement  of  facts,  the  court  can  only 
decide  the  questions  of  law  arising  upon  those  facts,  and  it  will  not  infer  the  ex- 
istence of  other  facts  from  those  which  are  admitted. 

5.  B.  &  Co.  received  a  lot  of  cotton,  as  commission  merchants,  which  they  stored 
with  defendants,  who  were  ware-house  men  ;  afterwards,  having  obtained  an 
advance  of  money  for  their  individual  use  from  plaintiffs,  they  pledged  the  cot- 
ton as  security  for  its  payment,  and  gave  plaiutififs  an  order  on  defendants  for 
its  delivery ;  defendants  acknowledged  plaintiffs'  title,  and  agi-eed  to  hold  the 
cotton  for  them,  and  plaintiffs  agreed  to  pay  the  storage  on  it ;  B.  &  Co.  after- 
wards sold  the  cotton  to  T.  <fe  S.,  and  gave  them  an  order  on  defendants  for  its 
delivery ;  defendants  delivered  the  cotton  to  them,  and  received  it  again  from 
them,  on  the  same  day,  for  storage ;  B.  &  Co.  paid  a  part  of  tlie  money,  which 
they  received  from  T.  &  S.  on  the  sale  of  the  cotton,  to  plaintiffs,  on  an  account 
due  them  previous  to  the  pledge  of  the  cotton ;  plaintiffs  received  the  money  in 
ignorance  of  the  source  from  which  it  was  derived,  and  credited  it  on  B.  A  Co.'s 
prior  indebtedness  to  them.  Plaintiffs  brought  detinue  against  defendants  for 
the  cotton ;  and  it  was  held : 

1.  That  plaintiflfe'  title  was  superior  to  that  of  T.  <fe  S.; 

2.  That  the  receipt  of  the  money  by  phiiutiffs  was  not  a  confirmation  of  the 
subsequent  sale  by  B.  &  Co.  to  T.  <fe  S.,  and  did  not  entitle  defendants  to  a 
credit  on  the  amount  of  the  recovery  against  them. 


JANUARY  TERM,  1852.  679 


Bott  y.  McOoy  and  Johnson. 


6.  When  the  judge  is  substituted  for  the  jury,  by  eonsent  of  pwrties,  hk  deeiaionB 
upon  questions  of  Cuct  will  not  be  revised  by  the  Appllate  Court 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  Bragg. 

This  was  an  action  of  detinue  by  McCoy  &  Johnson  against 
Holmes  &  Bott,  surviving  partners  of  Holmes,  Bott  &  Earle, 
for  seventy-eight  bales  of  cotton.  The  case  was  submitted 
upon  an  agreed  statement  of  facts,  and  judgment  thereon 
was  rendered  in  favor  of  the  plaintiffs.  The  agreed  state- 
ment of  facts  is  set  out  at  sufficient  length  in  the  opinion. 

Hamilton  and  Semple  for  plaintiffs  in  error  : 

The  act  of  an  agent  is  the  act  of  his  principal :  a  sale  by 
the  factor,  of  his  principal's  goods,  lodged  with  him  for  sale, 
operates  a  contract  between  the  principal  and  the  vendee ;  the 
title  passes  directly  from  the  former  to  the  latter,  and  not  from 
the  factor.  7  Mass.  Rep.  319;  13  ib.  379 ;  6  Wheat.  Rep.  79- 
94 ;  5  Serg.  &  R.  27 ;  2  Ashmead  Rep.  485-513. 

The  principal  can  sue  the  buyer  for  the  price  (6  Cowen  186) 
and  the  buyer  the  principal  for  his  damages,  &c.,  (6  Cowen 
354;)  and  this  though  the  factor  need  not  name  his  principal. 
7  Mass.  Rep.  44. 

If  this  suit  were  then  between  the  planter  and  Tarlton  & 
Scott,   the  purchasers,   the  sale  by  Bower  k  Co  must  have 
been  upheld ;  for  the  vendees  acquired  the  planter's  title, 
i  But  before  the  sale  to  Tarlton  &  Scott,  Bower  &i  Co.  pledg- 
ed the  cotton  for  their  own  debt,  to  McCoy  k  Johnson. 

By  this  act  as  against  the  principal,  McCoy  &  Johnson  took 
no  title ;  it  was  a  tortious  and  void  act.  A  factor  is  not  per- 
mitted to  pledge.  2  Kent  Com.  625,  Lecture  XLI;  11 
Howard's  S.  C.  Rep.  209-224,  et  seq. ;  1  Mason  Rep.  440  ; 
4  Rawles  Rep.  195 ;  Russell  on  Factors  56-116,  (49  Law  Lib.) 

And  the  principal  could  recover  back  the  goods  without 
tender  of  advances.     1  Mason  Rep.  440;  11  Howard  224. 

So  a  purchaser  from  the  principal  could  recover .  1  Wash- 
ington Rep.  174. 

Tarlton  k  Scott  are  purchasers  for  value,  without  notice 
and  in  the  strict  and  usual  line  of  the  trade ;  and  though  pur- 
chasers through  Bower  k  Co.,  they  are,  in  law,  the  purchasers 
of  the  principal,  and  acquired  his  rights.     Vid.  Auth's.  Sup. 
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In  comparing  the  title  of  these  parties,  McCoy  &  Johnson 
and  Tarlton  &  Scott,  the  former  have  their  title  from  Bower 
&  Co.,  founded  on  a  violation  of  duty  and  of  the  law  by 
Bower  &  Co.  The  latter  have  the  title  of  Bower  k  Co.'s 
principal,  for  value,  in  the  course  of  trade,  without  notice  of 
any  fraud  or  irregularity.  The  former  are  chargeable  with 
notice.  11  Howard  Rep.  224;  11  Ala.  Rep.  407,  bot.  page; 
14  Ala.  Rep.  405. 

This  is  not  like  the  case  of  an  illegal  sale  by  an  administra- 
tor ;  in  his  case  the  law  casts  the  title  on  him,  but  Bower  & 
Co.  never  had  any  title  to  part  with. 

They  had  the  possession  of  the  cotton,  but  their  possession 
was  the  planter's,  and  by  transferring  the  possession,  the 
pledgees  became  the  bailees  of  the  planter. 

But  the  purchasers  acquired  the  possession  without  any 
illegal  act ;  they  had,  it  is  contended  also,  the  right  of  posses- 
sion, and  the  title. 

They  obtained  a  perfect  right,  unless  the  previous  pledge 
of  Bower  &  Co.  in  some  way  prevented  it ;  but  how  could  it  ? 
that  act  was  void :  (1  Wash.  Rep.  174  and  Auths.  Sup.)  it 
could  become  binding  only  by  the  ratification  of  the  princi- 
pal ;  there  is  no  proof  of  ratification ;  there  can  be  no  pre- 
sumption of  ratification  ;  for  the  sale  to  1'arlton  &  Scott  was 
made  in  less  than  two  weeks  after  the  pledge  by  Bower  &  Co. 

Did  the  misconduct  of  Bower  &  Co.  work  a  revocation  of 
their  agency?  it  furnishes  good  ground  for  such  revocation. 
There  is  no  proof  of  actual  revocation ;  but  even  if  revoked 
in  fact  or  in  law,  non  constat,  but  it  was  renewed  by  the  prin- 
cipal, with  instructions  to  recover  and  sell  the  cotton. 

There  is  no  evidence  upon  the  point ;  the  naked  fact  of 
malfeasance  by  the  agent  exists,  that  does  not  revoke  the 
agency  in  the  factor. 

It  is  conceived  that  under  no  rule  of  law,  operating  to  dis- 
charge an  agency,  can  the  agency  of  Bower  &  Co.  be  held  to 
be  discharged,  so  as  to  defeat  the  right  of  the  bona  fide  pur- 
chasers, unless  it  be  because  the  pledge  to  McCoy  &  Johnson 
converted  the  planter's  title  to  the  cotton  into  a  chose  in  action. 

But  would  such  a  result  follow  in  this  case  ?  The  con- 
trivances in  this  case  were  of  such  a  character  that  Tarlton 
&  Scott  acquired  the  possession  as  fully  as  McCoy  &  Johnson. 
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^*  The  purchasers  were  ignorant  of  any  adverse  claim ;  there 
is  no  proof  the  planter  was  any  wiser,  and  he  was  the  seller ; 
his  sale  to  Tarlton  &  Scott,  in  ignorance  of  an  adverse  claim, 
would  be  binding.  2  Sumner  Rep.  211 ;  9  Porter  Rep.  479, 
bot.  page ;  5  Ala.  Rep.  424 ;  13  Ala.  Rep.  223-230. 

By  analogy  to  the  decision  of  this  court,  Moore  vs.  Easly, 
Adm'r,  18  Ala.  Rep.  622,  Bower  &  Co.  were  fully  author- 
ized to  undo  their  pledge  to  McCoy  &  Johnson  by  sale  of  the 
property,  which  was  within  their  authority. 

If  this  be  so,  then  the  title  of  Tarlton  &  Scott  must  prevail 
over  the  claim  of  McCoy  &  Johnson,  and  the  ware-house  man, 
having  recognized  the  title  of  the  former,  is  entitled  in  this 
suit  to  defend  himself  upon  that  title.  5  Taunt.  Rep.  759 ; 
20  Eng.  Com.  Law  ;  1  Barn,  and  Ad.  450  ;  and  Story  Bail. 
Ist  Ed.;  6  Wharton  Rep.  418;  6  Watts  &  Serg.  75;  9 
Ala.  Rep.  748. 

The  case  of  Ogle  vs.  Atkinson,  5  Taunt.  759,  is  said  to  be 
over-ruled,  and  that  a  ware-house  man  or  bailee  shall  not  be 
permitted  to  deny  the  title  of  his  principal. 

As  a  general  rule,  this  is  true ;  but  if  the  title  of  the  prin- 
cipal is  founded  in  a  fraud,  the  bailee  is  not  estopped  to  re- 
cognize the  right ;  he  is  not  compelled  to  make  himself  a  par- 
ticipator in  it.  Cowper  Rep.  o 95;  23  Eng  Com.  Law,  9 
Bingham  Rep.  382 ;  Smith  Merc.  Law,  p.  83  note  K ;  Law 
Lib.  p.  102  of  Am.  Ed.;  Story,  Bailments  §  450-582-266,  and 
Story,  Agency  §  217  note. 

The  course  pursued  in  this  case,  is  the  course  of  proceed- 
ing recognized^as  the  usual  and  proper  mode  in  the  English 
practice,  in  cases  situated  as  this  is.  Vide  opin.  Ld  Chr. 
Brougham,  p.  191  bot.,  13  Eng.  Ch.  Rep.;  2  Russ.  andMyln. 
606-609;  4  Sim.  Rep.  218. 

C.\MPBELL  for  defendants: 

1.  We  contend,  that  the  meaning  of   defendants'   contract' 
is,    that  they  should  hold  the  cotton  safely,  and  that  it  is  not 
in  their  power  to  maintain  a  discussion  with  the  plaintiffs   in 
reference  to  the  title  of  the  plaintiffs. 

2.  The  duty  of  the  plaintiffs  in  error,  (ware-house  men,) 
was  to  surrender  the  cotton  to  McCoy  &  Johnson,  and  when 
an  adverse  claim  is  set  itp  they  should  notify  their  principals 
of  its  existence,  and  not  yield  to  it  without  resistance. 
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3.  We  contend,  that  the  ware-house  men  cannot  in  this 
action  hold  to  the  cotton,  defending  themselves  under  the  ad- 
verse title  of  the  second  purchasers  from  Bower.  Story  on 
Bailments,  §§  266^50-582  ;  2  Cowp.  Eep.  244^344 ;  6  Adol. 
&  E.  515  ;  2  B.  &  C.  540 ;  47  Bing-  339  ;  10  Bing.  246 ; 
9  Price  269 ;  44  Law  Library  353^;  18  Vermont  186-190 ; 
3  Pick.  38 ;  8  Wend.  610 ;  2  Mylne  &  Craig  Kep.  1 ;  11 
Paige  365  ;  9  Ala.  Rep.  317  ;  12  Ala.  Rep.  520. 

4.  We  contend  further,  the  defendants  are  not  excused  by 
the  ignorance  or  inattention  of  their  clerk,  in  issuing  the  re- 
ceipts; it  w^as  done' in  the  course  of  his  employment. 

5.  The  ware-house  men  are  not  excused  from  delivering 
the  cotton  to  their  principals,  on  the  ground  that  Bower,  un- 
der certain  circumstances  might  have  made  a  bargain  for  the 
sale  of  the  cotton.  The  evidence  of  ownership  was  the  ware- 
house receipts,  and  nothing  that  Bower  could  have  done, 
divested  their  property  without  their  consent  and  knowledge. 
For  Bower  had  not  the  indicia  and  evidence  of  property, 
and  must  have  applied  to  them  to  get  them.  These  indicia 
of  title  were  not  surrendered  in  this  case,  nor  was  the  consent 
of  McCoy  &  Johnson  given  to  the  sale. 

6.  The  payment  of  a  portion  of  the  money  taken  on  ac- 
count of  the  cotton,  on  a  debt  due  to  McCoy  &  Johnson  by 
Bower  &  Co.,  cannot  be  received  in  evidence  as  an  answer  to 
their  claim.  They  did  not  recognize  the  sale  nor  receive  this 
money  in  fulfilment  of  Bower's  obligation  to  them.  The 
conversion  was  complete  by  Bower,  and  the  payment  was  in- 
dependent of  this  transaction. 

The  cases  cited  do  not  remove  this  case  from  the  opera- 
tion of  the  principle  for  which  we   contend : 

1.  A  ware-house  man,  or  other  bailee,  may  relieve  himself 
from  liability  when  property  has  been  taken  from  him  by  a 
legal  proceeding,  or  exterior  force. 

2.  When  the  bailee  and  his  principal  were  parties  to  a 
fraud. 

3.  When  the  ware-house  man  has  been  fraudulently  im- 
posed upon  by  his  principal,  so  that  erroneous  acknowledg- 
ments were  made,  as  in  the  cases  cited.     9  Ala.  Rep. 

4.  The  authorities  no  where  say  that  a  bailee  can  volunta- 
rily, and  wthout  notice  to  the  bailors,  who  are  innocent  hold- 
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era  of  title,  submit  to  a  superior  title  in  a  third  person,  and  can 
defend  a  continuance  of  his  possession  under  that  title. 

The  cases  in  Pennsylvania  proceed  entirely  upon  the  fraud 
of  the  principal.  The  other  cases,  on  the  vis  major  under 
which  the  property  was  taken. 

5.  The  facts  do  not  show  that  McCoy  &  Johnson  surrepti. 
tiously  obtained  the  delivery  order,  or  were  in  collusion  with 
Bower  &  Co.  to  commit  a  fraud ;  or  was  a  party  to  a  fraud, 
upon  the  planter  or  Bower  &  Co.,  or  Tarlton  &  Scott ;  nor 
ia  there  any  pretence  of  such  a  fraud  having  existed,  alleged 
by  the  planter,  Bower  &  Co,  or  Tarlton  &  Scott. 

DARGAN,  C.  J. — The  cotton  sued  for  was  received  by 
William  Bower  &  Co.,  as  commission  merchants,  from  the 
planters  who  raised  it.  Bower  &  Co.  stored  the  cotton  with 
the  defendants,  Holmes  &  Bott,  who  were  warehouse  keepers, 
and  it  was  entered  on  the  books  of  the  warehouse  in  their 
name.  Shortly  afterwards  Bower  &  Co.  obtained  an  advance 
of  money  for  their  own  benefit  from  McCoy  &  Johnson,  and 
pledged  the  cotton  as  a  security  for  its  payment.  They  gave 
to  Johnson  k  McCoy  an  order  for  the  cotton,  which  being 
presented  to  the  defendants,  they  recognized  the  title  of  the 
plaintiffs,  and  their  clerk  executed  to  them  a  receipt  showing 
that  they  undertook  to  hold  the  cotton  for  the  plaintiffs,  who 
agreed  to  pay  the  storage.  After  this.  Bower  &  Co.  sold  the 
cotton  to  Tarleton  &  Scott,  and  gave  them  also  an  order  for 
its  delivery.  The  defendants  recognized  the  title  of  Tarleton 
&  Scott,  and  delivered  them  the  cotton,  which  was  re-stored 
with  the  defendants  on  the  same  day.  The  plaintiffs  de- 
manded the  cotton  of  the  defendants,  but  they  refused  to 
deliver  it ;  whereupon  this  suit  was  brought  whilst  they  held 
the  cotton  as  the  property  of  Tarleton  &  Scott.  The  question 
of  law  which  we  propose  to  examine  arising  on  these  facts  is, 
which  title  is  to  be  preferred,  that  of  the  plaintiffs,  or  that  of 
Tarleton  &  Scott. 

The  principle  cannot  be  doubted,  that  a  factor  or  commis- 
sion merchant  is  not  authorized  by  law  to  pledge  the  goods  of 
his  princpal  for  his  own  use.  The  party  receiving  such  a 
pledge  and  advancing  his  money,  acquires  no  title  as  against 
the  principal.     Nor  is  it  material  in  such  a  case,  whether  the 
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pledgee  knew  that  he  was  dealing  with  a  factor  or  not ;  if  he 
knew  the  fact,  he  was  bound  to  know  that  by  law  the  factor 
had  no  authority  to  pledge  the  goods  of  his  principal ;  if  he 
did  not  know  that  the  person  with  whom  he  was  dealing  was 
a  factor,  still  his  want  of  knowledge  of  this  fact  could  not 
extend  the  authority  of  the  factor.  Story  on  Agency,  §  225, 
and  cases  there  cited.  As  such  an  act  is  not  within  the  ordi- 
nary powers  of  a  factor,  it  is  clear  that  it  cannot  work  a  dives- 
titure of  the  title  of  the  principal ;  and  he  may  pursue  the 
goods  in  the  hands  of  the  pledgee,  or  may  bring  trover 
against  both  the  pledgee  and  factor,  or  either  of  them,  at  his 
election.     Story  on  Agency  §  487. 

But  this  violation  of  the  factor's  authority  is  injurious  to 
the  rights  of  the  principal  alone ;  he  may  ratify  or  confirm 
the  act  at  his  pleasure ;  and  if  he  is  content  therewith,  no  one 
else  can  complain.  Certainly  it  would  be  contrary  to  all  rule, 
to  suffer  the  factor  himself  to  allege  his  own  tortious  acts  as 
a  ground  for  setting  aside  the  contract.  He  cannot  bring  tro- 
ver or  detinue  in  his  own  name,  and  recover  of  the  pawnee 
the  goods,  on  the  ground  that  he  had  tortiously  violated  his 
authority,  and  thereby  injuriously  affected  the  rights  of  his 
principal.  I  apprehend  that  no  case  can  be  found,  where  a 
trustee  or  a  bailee,  who  has  converted  the  goods  intrusted  to 
his  care,  has  been  allowed  to  recover  the  goods  from  his  ven- 
dee, on  the  ground  that  he  had  violated  his  authority  in  ma- 
king the  sale.  But  on  the  contrary,  every  one  who  under- 
takes to  transfer  goods,  whether  it  be  by  way  of  pledge  or 
sale,  impliedly  stipulates  that  he  has  the  authority  or  the  right 
to  do  so;  and  he  must  be  held  estopped  by  his  act,  and  can- 
not and  ought  not  to  be  allowed,  to  allege  his  own  violation  of 
authority  to  set  aside  the  transfer,  or  to  recover  the  goods. 
This  principle  of  law  has  frequently  been  recognized  by  this 
court.  In  the  case  of  Pistole  v.  Street,  5  Porter,  64,  an 
administratrix  having  intermarried,  her  husband  sold  a  slave 
belonging  to  the  estate  of  the  decedent,  without  authority 
from  the  County  Court,  and  after  the  death  of  her  husband 
she  brought  suit  against  her  husband's  vendee,  to  recover  the 
slave,  on  the  ground  that  he  was  sold  without  authority.  But 
this  court  held,  that  the  act  of  her  husband  must  be  consider- 
ed as  her  own  ;  and  although  the  creditors  and  distributees 
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were  not  without  remedy,  yet  she  was  estopped,  and  could 
not  set  up  her  want  of  authority  to  sell.  Again :  in  the  case 
of  Fambro  v.  Gantt,  12  Ala.  298,  it  was  held,  that  though  no 
title  passed  to  the  purchaser  by  a  private  sale  of  the  property 
of  an  estate  by  the  administrator,  yet  the  administrator  was 
estopped  from  recovering  it  in  his  own  name. 

These  authorities,  as  well  as  the  principle  on  which  they 
rest,  to  my  mind  are  conclusive,  to  show  that  Bower  &  Co. 
could  not  recover  the  cotton  from  McCoy  &  Johnson ;  for 
they  cannot  set  up  their  own  tortious  act  on  the  rights  of  a 
third  person,  to  set  aside  their  contract.  As  to  them  it  is 
valid,  and  their  principal  alone,  who  was  injured  by  it,  can 
set  it  aside.  The  necessary  sequence  from  this  proposition  is, 
that  if  Bower  k  Co.  cannot  themselves  recover  the  cotton  of 
McCoy  &  Johnson,  they  cannot  by  a  sale  in  their  own  name 
enable  another  person  to  do  so.  This  would  be  to  allow  them 
to  do  through  another,  what  they  could  not  do  themselves. 
The  cotton  was  in  the  possession  of  the  plaintiffs  at  the  time 
of  the  sale  to  Tarleton  &  Scott,  and  by  virtue  of  a  contract 
that  gave  them  a  good  title  as  against  Bower  &  Co. ;  the  sale 
to  Tarleton  &  Scott  was  in  pursuance  of  the  original  authority 
which  Bower  &  Co.  had  abused ;  but  so  far  as  the  record  dis- 
closes, the  planters  to  whom  the  cotton  in  fact  belonged,  have 
not  complained ;  they  may  be  content  with  the  transfer  by 
way  of  pledge.  Under  such  circumstances,  neither  Bower 
&  Co.  nor  any  one  claiming  under  them,  can  allege  the  injury 
done  to  the  owners  of  the  cotton,  by  a  tortious  violation  of 
the  authority  intrusted  to  Bower  &  Co.,  to  set  aside  the  con- 
tract by  which  McCoy  &  Johnson  obtained  the  possession  of 
the  cotton.  We  will  not  say  that  the  owners  of  the  cotton 
might  not  in  their  own  name  have  sold  it,  and  thereby  ena- 
bled their  vendee  to  recover.  But  we  feel  assured  that  Bower 
&  Co.  could  not,  by  virtue  of  their  original  authority,  sell  in 
their  own  names,  and  enable  their  vendees  to  set  aside  a  con- 
tract which  was  at  least  binding  on  them.  We  therefore 
come  to  the  conclusion,  that  the  title  of  McCoy  &  Johnson 
is  superior  to  that  of  Tarleton  &  Scott.  They  both  originate 
from  the  same  source,  to- wit :  from  Bower  &  Co. ;  and  the 
title  of  the  plaintiffs  is  valid  against  all  the  world,  except  as 
against  the  original  owners  of  the  cotton,  who  alone  were 
37 
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injured  by  the  tortious  act  of  their  factors.  But  as  they  have 
not  complained  of  it,  no  one  else  can. 

This  view  of  the  case  renders  it  unnecessary,  to  examine  in 
what  cases,  and  under  what  circumstances,  a  bailee  may  de- 
fend himself  when  sued  by  his  bailor,  to  recover  the  goods 
intrusted  to  his  care,  by  interposing  a  superior  title  in  another 
which  he,  the  bailee,  has  recognized. 

It  is  however  insisted,  that  the  facts  agreed  upon  would 
warrant  the  inference,  that  Bower  k  Co.  were  acting  as  the 
agents  of  McCoy  &  Johnson  in  making  the  sale  to  Tarleton 
k  Scott.  It  is  a  sufficient  answer  to  this  to  say,  that  where 
the  facts  of  a  case  are  agreed  upon,  and  the  questions  of  law 
alone  are  submitted  to  the  court  for  its  judgment,  we  can 
only  respond  to  the  questions  of  law  arising  upon  the  admit- 
ted facts.  The  inference  of  one  fact  from  another  is  a  ques- 
tion of  fact,  and  not  of  law,  and  this  inference  must  be  drawn 
by  a  jury  ;  and  it  would  be  traveling  out  of  the  province  of 
the  court,  as  well  as  of  the  agreement  in  this  case,  if  the  court 
was  to  infer  another  fact,  and  pronounce  the  law  arising 
thereon. 

It  was  also  shown,  that  Bower  &  Co.  paid  to  the  plaintiffs 
a  considerable  portion  of  the  money  received  from  Tarleton 
&  Scott  on  the  sale  of  the  cotton,  upon  an  account  due  by 
them  to  the  plaintiffs  anterior  to  the  pledge  of  the  cotton ; 
but  the  plaintiffs  were  ignorant  of  the  source  from  whence  the 
money  came  at  the  time  they  received  it.  On  this  evidence  it 
was  contended,  that  the  act  of  the  plaintiffs  in  receiving  the 
money  ought  to  be  construed  as  a  confirmation  of  the  sale,  or 
at  all  events,  as  a  credit  upon  the  amount  they  otherwise 
would  be  entitled  to  recover.  But  as  the  plaintiffs  did  not 
know  that  the  money  paid  to  them  was  part  of  the  proceeds 
of  the  cotton,  they  did  not,  by  receiving  it,  confirm  the  sale 
to  Tarleton  k  Scott ;  and  as  the  amount  received  by  them 
was  credited  upon  a  prior  indebtedness,  the  amount  they  ad- 
vanced to  Bower  k  Co.  upon  the  cotton  is  still  due  them. 

In  view  of  all  the  facts,  we  see  no  error  in  the  judgment, 
and  it  must  be  affirmed. 

Note. — A  re-hearing  was  granted  in  this  case,  and  the  fol- 
lowing opinion  afterwards  delivered : 
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PER  CURIAM. — This  cause  has  been  re-argued,  and  we 
are  satisfied  that  the  principle  of  law  pronounced  in  the  opin- 
ion is  correct.  In  reference  to  the  question  of  fact,  whether 
Bower  &  Co.  were  not  the  agents  of  McCoy  &  Johnson  in 
making  the  sale  to  Tarleton  &  Scott,  we  will  only  add,  that 
when  the  judge  is  substituted,  by  consent  of  the  parties,  in  lieu 
of  the  jury,  we  will  not  revise  his  judgment  upon  the  facts. 
If  the  evidence  be  conflicting,  and  he  decides  against  the 
weight  of  testimony;  or  if  it  would  have  justified  an  infer- 
ence of  fact  which  the  court  refused  to  draw,  we  will  not 
reverse  his  judgment,  merely  because  we  could,  or  might  have 
come  to  a  different  conclusion  of  fact.  Etheridge  v,  Malem- 
pre,  18  Ala.  565. 


CARPENTER  vs.  GOING,  Adm'r. 

1.  A  voluntary  sale,  without  any  legal  compulsion,  by  an  executor  de  ton  tort, 
coafers  on  his  purchaaer  no  better  title  than  he  himself  had. 

2.  A  voluntary  purchaser  from  an  executor  de  son  tort,  when  sued  in  trover  by 
the  rightful  administrator,  cannot  show,  in  mitigation  of  damages,  that  since 
his  purchase,  the  executor  de  Hon  tort  has  paid  debts  which  the  administrator 
was  bound  to  pay  in  due  course  of  administration. 

3.  Whether  under  our  statutes,  the  executor  de  son  tort,  when  sued  in  trover  by 
the  rightful  administrator,  can  show  such  paymouts  in  mitigation  of  damages, 
Quaere  ? 

Error  to  the  Circuit  Court  of  Greene. 
Tried  before  the  lion.  John  D.  Phelan. 

J.  B.  Clarke,  and  Watts,  Judge,  &  Jackson,  for  plaintiff: 

1.  The  action  of  trover  is  an  equitable  action,  and  the  de- 
fendant has  a  right  to  give  in  evidence  any  fact  or  facts  which 
will  show  that  the  plaintiff  ought  not  to  recover  full  damages. 
Strong  V.  Strong,  6  Ala.  Rep.  345 ;  Plevin  v.  Henshall,  10 
Bing.  24,  (25  E.  C.  L.  R.  17) ;  McGowen  v.  Young,  2  S.  &  P. 
160,  170,  171 ;  Baldwin  V.  Porter,  12  Conn.  Rep.  473;  Sedg- 
wick on  Dam.  519. 

2.  An  executor  de  son  tort  has  a  right  to  give  in  evidence, 
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in  mitigation,  the  payment  of  the  honafde  debts  of  the  de- 
ceased, so  as  to  reduce  the  damages  to  a  nominal  sum,  or  in- 
deed, defeat  a  recovery.  Mountford,  Adm'r.  v.  Gibson,  4 
East,  441;  Hostler's  Adm'r.  v.  Scull,  2  Haywood,  179;  4 
Bacon's  Ab.,  32,  33 ;  Saam  v.  Saam,  4  Watts,  432 ;  2  Saun- 
ders' PI.  &  Ev.,  513;  14  Pick.  356;  6  Mass.  323. 

3.  And  the  purchaser  of  property  from  an  executor  de  son 
tort  is  at  least  entitled  to  make  any  defence  that  his  vendor 
could  make. 

S.  F.  Hale,  for  defendant: 

The  title  to  personal  property  of  a  deceased  testator  or  in- 
testate vests  in  the  personal  representative,  when  appointed, 
and  has  relation  back  to  the  death  of  the  testator  or  intes- 
tate ;  and  a  sale  thereof,  if  made  by  any  other  person,  or  even 
by  the  personal  representative  otherwise  than  as  provided  by 
the  statute,  is  void,  and  confers  no  rights  upon  the  vendee. 
12  Ala.  Kep.  532 ;  15  ib.  707 ;  9  ib.  912  ;  4  Ala.  443;  12  ib. 
298  ;  10  Peters',  161 ;  4  Munford,  194;  4  Har.  168  ;  18  Ala. 
Rep.  828. 

And  the  sale  being  void,  the  personal  representative  can 
either  bring  an  action  of  detinue,  and  recover  the  specific 
property,  or  an  action  of  trover,  and  recover  its  value  from 
the  vendor,  notwithstanding  the  proceeds  may  have  gone  to 
the  payment  of  the  debts  of  the  testator.  4  Har.  &  Johnson, 
394 ;  4  Harrington,  168 ;  2  Brevard,  307. 

Carpenter  was  guilty  of  a  conversion  of  the  slave,  and  lia- 
ble for  his  full  value  in  an  action  of  trover  the  moment  he 
converted  him  to  his  own  use ;  and  no  act  of  his,  without  the 
consent  of  the  party  aggrieved,  can  defeat  the  action.  21 
Wendell,  396 ;  17  ib.  91. 

The  doctrine  of  recoupment  does  not  apply,  except  in  cases 
where  the  demands  spring  out  of  the  same  transaction,  and 
are  between  the  same  parties.  13  Ala.  Rep.  595  ;  6  ib.  82 ; 
15  Wendell,  158. 

And  Mrs.  Woolfolk  paid  the  debts  of  Woolfolk,  the  testa- 
tor, if  any  were  paid,  and  not  Carpenter ;  and  a  court  of  law 
cannot  subrogate  Carpenter  to  her  rights,  whatever  they  may 
be. 

A  bill  of  exceptions  is  always  taken  most  strongly  against 
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the  party  excepting,  and  every  intendment  will  be  made, 
consistent  with  the  facts  set  out  in  the  bill  of  exceptions,  to 
sustain  the  judgment  of  the  court  below. 

So  far  as  this  court  is  informed  by  the  bill  of  exceptions, 
the  estate  of  Woolfolk  is  wholly  insolvent ;  and  if  that  be  so, 
and  the  plaintiff  in  error  is  allowed  to  reduce  the  amount  of 
the  damages  for  the  conversion  of  the  slave,  by  the  amount  of 
the  proceeds  thereof  that  may  have  been  appropriated  in 
payment  of  the  debts  of  the  testator,  it  will  be  permitting 
the  parties,  by  an  improper  intermeddling  with  the  estates  of 
deceased  persons,  to  prefer  one  creditor  to  another,  and  there- 
by defeat  the  whole  policy  of  our  laws  upon  that  subject.  2 
New  Hampshire,  477. 

If  a  rightful  administrator  had  made  the  sale  without  an 
order  of  court,  the  sale  would  have  been  void,  and  have  con- 
veyed no  title.  Surely,  then,  a  sale  made  by  a  person  who 
is  not  rightful  administrator,  without  an  order  of  court,  can- 
not confer  a  title. 

It  is  said,  that  trover  is  an  equitable  action,  like  assumpsit. 
Now,  suppose  that  an  action  of  assumpsit  had  been  brought 
against  Carpenter  for  the  value  of  the  slave,  could  he  set  off 
against  that  claim  money  paid  by  Mrs.  Woolfolk  in  payment 
of  debts  of  the  estate,  without  showing  it  was  done  at  his  in- 
stance or  request,  or  that  the  administrator  had  claimed  the 
benefit  of  such  payment ;  in  other  words,  can  a  wrong  doer 
take  the  property  of  a  third  person  in  payment  of  his  debt, 
without  his  consent,  and  thus  defeat  the  rights  of  the  true 
owner,  without  his  consent  or  acquiescence  ? 

DARGtAN,  C.  J. — This  was  an  action  of  trover,  brought 
by  Alfred  E.  Going,  as  administrator  de  bonis  non  of  Thomas 
Woolfolk,  deceased,  against  Thomas  Carpenter,  to  recover 
damages  for  the  conversion  of  a  slave,  which  belonged  to  the 
decedent  at  the  time  of  his  death.  The  defendant,  for  the 
purpose  of  mitigating  the  damages,  offered  to  prove  the  fol- 
lowing facts :  Thomas  Woolfolk,  before  his  death,  executed 
his  last  will  and  testament,  whereby  he  appointed  his  wife 
executrix,  and  made  her  his  sole  legatee  during  her  widow- 
hood. After  his  death,  the  widow  proved  the  will,  which 
was  admitted  to  probate,  but  did  not  take  out  letters  testa- 
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mentary,  or  of  administration,  and  shortly  after  the  probate 
of  the  will,  she  advertised  several  of  the  slaves  belonging  to 
the  estate  for  sale.  At  this  sale  the  defendant  became  the 
purchaser  of  the  slave  in  controversy,  and  paid  for  him  a 
thousand  and  one  dollars.  He  further  offered  to  prove,  that 
the  money  thus  paid  was  applied  by  the  widow  to  the  pay- 
ment of  the  bona  fide,  debts  owing  by  the  testator  at  the  time 
of  his  death.  The  plaintiff  objected  to  the  introduction  of 
this  evidence,  and  his  objection  was  sustained;  whereupon 
the  defendant  excepted. 

We  think  the  counsel  for  the  plaintiff  in  error  properly  admit- 
ted, that  under  our  statutes,  the  sale  by  the  widow  gave  the 
defendant  below,  who  is  plaintiff  in  error,  no  title  to  the  slave, 
as  against  the  rightful  administrator ;  and  the  only  question, 
therefore,  is,  was  the  testimony  admissible  in  mitigation  of 
damages  ?  We  can  consider  Mrs.  Woolfolk  in  no  other  light 
than  as  an  executrix  de.  son  tort;  and  consequently  she  had 
no  legal  title  to  the  slave  in  question.  Having  none  herself, 
as  against  the  lawful  administrator,  she  could  impart  none  to 
her  vendee.  It  would  never  do  to  allow  a  purchaser  to  obtain 
a  good  title  to  the  goods  of  the  deceased,  as  against  the  lawful 
administrator,  by  the  mere  act  of  sale,  by  an  executor  of  his 
own  wrong.  I  intend,  however,  to  confine  this  remark  to 
the  precise  words  I  have  expressed,  for  there  may  be  cases  in 
which  a  purchaser  may  get  a  good  title ;  as  if  judgment  be 
rendered  against  an  executor  de  son  tort,  and  the  goods  of  the 
deceased  are  sold  under  an  execution  issued  thereon,  the 
title  of  the  purchaser  may  be  valid.  This,  however,  I  do  not 
intend  to  decide;  and  I  hive  stated  the  supposed  case,  to 
show  that  we  now  hold  that  the  mere  voluntary  sale  by  an 
executor  de  son  tort,  without  any  legal  compulsion,  will  not 
confer  on  his  purchaser  a  better  title  than  he  himself  had. 

The  counsel  for  the  plaintiff  in  error,  admitting  this  prop- 
osition to  be  true,  contend,  that  when  an  executor  de  son  tort 
is  sued  in  trover  by  the  rightful  administrator,  that  though 
he  cannot  defeat  the  action  in  toto,  yet  he  may  show  that  he 
has  paid  the  debts  which  the  administrator  was  bound  to  pay 
in  due  course  of  administration,  and  if  such  payments  equal 
the  value  of  the  property  sold,  the  administrator  can  recover 
only  nominal  damages.     I  admit  that  this  is  the  settled  law 
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of  England,  and  it  has  been  recognized  in  several  of  the 
United  States.  See  AVilliams  on  Executors,  Vol.  1,  144 ; 
Bacon  Ab.  tit.  Executors  «&  Administrators,  Vol.  4,  32 ;  Tol- 
ler on  Executors,  365 ;  Viner's  Ab.  Vol.  11,  Book  E.  215; 
Saam  v.  Saam,  4  Watts,  432;  Hostler  v.  Scull,  2  Haywood, 
179.  But  the  question  is,  can  the  purchaser  from  the  execu- 
tor de  son  tort,  be  substituted  to  this  equitable  defence,  that 
the  executor  de  son  tort  might  himself  make.  We  think  that 
he  cannot,  at  least  in  a  court  of  law.  We  do  not  intend  to 
deny  the  common,  saying,  that  trover  is  an  equitable  action, 
and  that  the  plaintiff  can  recover  damages  only  to  the  extent 
of  the  injury  actually  sustained;  as  if  the  mortgagee  bring 
trover  against  the  mortgagor,  he  can  recover  only  the  amount 
of  the  debt ;  or  if  goods  be  sold  illegally  to  discharge  a  lien, 
the  owner  can  recover  of  the  purchaser  only  the  value  of  the 
goods,  deducting  the  amount  of  the  lien.  But  we  hold,  that 
this  equity  or  right  must  be  personal  to  the  defendant  liim- 
self ;  that  is,  it  must  have  existed  in  him  at  the  time  he  be- 
came liable  to  the  action,  or  if  acquired  afterwards,  it  must 
have  been  acquired  by  his  own  act ;  for  at  law  he  cannot  be 
subrogated  to  the  equities  of  another,  which  have  sprung  up 
after  the  liability  of  the  defendant  has  become  perfect.  Let  us 
test  this  principle  by  the  facts  of  this  case.  It  is  clear,  that  at 
tbe  time  of  the  defendant's  purchase,  when  he  paid  the  price 
to  Mrs.  Woolfolk,  he  was  then  liable  in  trover  (if  there  had 
been  a  lawful  administrator),  to  the  extent  of  the  value  of  the 
slave,  for  at  that  time  no  equitable  defence  existed,  either  in 
his  favor  or  in  favor  of  Mrs.  Woolfolk ;  and  to  allow  him  to 
set  up  the  subsequent  acts  of  Mrs.  Woodfolk  as  his  equity, 
would  not  only  be  to  subrogate  him  to  the  rights  of  another, 
but  would  often  lead  to  inquiries  so  embarrassing  and  com- 
plicated, that  a  court  of  law  would  never  be  assured  that  the 
ends  of  justice  had  been  attained.  I  do  not  remember  a  case 
where  one  has  been  subrogated  to  the  equitable  rights  of 
another,  in  a  court  of  law,  and  I  am  unwilling  to  take  the 
first  step,  even  to  reach  the  supposed  justice  of  a  particular 
case  ;  especially  when  we  see  that  such  subrogation  would  or 
might  lead  to  inquiries  far  beyond  the  simple  issue,  and  in- 
volve inquiries  respecting  the  rights  of  others  not  before  the 
court,  which  a  court  of  law  would  not  only  be  unable  to  pro- 
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tect,  but  would  be  unable  to  do  full  and  complete  justice  in 
the  particular  case. 

It  may,  however,  be  said,  that  the  purchaser  from  a  mort- 
gagor, or  from  one  who  held  the  lien  on  the  chattel,  can  re- 
duce the  recovery  to  the  extent  of  the  debt  or  lien,  and  that 
this  is  a  mere  subrogation  at  law  to  the  rights  of  him  from 
whom  he  purchased.  But  it  must  be  borne  in  mind,  that 
the  purchaser  acquires  this  right  by  his  own  act,  to  wit:  the 
act  of  the  purchase,  and  the  chattel  comes  to  his  hands  clothed 
with  it ;  he  therefore  asserts  his  own  equity  in  making  that 
defence,  and  not  the  equity  of  another,  arising  after  his  liabil- 
ity is  fixed  or  perfect,  and  from  an  act  to  which  he  is  not 
privy. 

I  am  satisfied,  that  the  defence  ought  n:)t  to  be  allowed 
at  law,  and  it  is  not  now  necessary  to  say  whether  it  can 
avail  the  party  in  a  court  of  equity ;  but  if  he  can  insist 
on  it  at  all  to  reduce  the  amount  of  the  recovery,  it  must  be 
in  that  court,  and  not  in  a  court  of  law.  I  h.'ive  said,  that  the 
executor  de  son  tort,  when  sued  in  trover  by  the  lawful  ad- 
ministrator, may  reduce  the  damages,  according  to  the  English 
law,  by  showing  that  he  has  paid  debts  which  the  adminis- 
trator, in  due  course  of  adminietration,  would  have  been 
bound  to  pay.  I  do  not,  however,  intend  to  decide,  that  un- 
der our  statutes,  this  can  be  done  at  law,  even  by  the  executor 
de  son  tort  himself ;  but  even  conceding  that  he  may,  we  all 
concur  in  this,  that  his  vendee  cannot,  by  showing  payments 
after  his  purchase. 


Ex  Parte  PUTNAM. 

1.  A  motion  to  quash  an  original  attachment  is  addressed  to  the  sound  discretion 
jtt  of  the  primary  court,  and  its  discretion  will  not  be  controlled  by  mandamus 

from  the  Appellate  Court. 

2.  When  an  amendment  is  allowed  to  an  original  attachment  by  the  primary 
court,  mandamus  does  not  lie  to  vacate  the  amendment. 

Motion  for  a  mandamus  against  the  Circuit  Judge  of  the 
Eighth  Judicial  Circuit. 
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DARGAN,  C.  J. — An  attachment  was  sued  out  at  the  in- 
stance of  William  H.  Gulleland  and  others  against  James  M. 
Putnam,  which  was  levied  on  certain  goods  as  the  property 
of  the  defendant.  At  the  return  term  of  the  writ,  the  de- 
fendant moved  to  quash  it  on  two  grounds :  first,  that  the 
affidavit  was  insufficient ;  and,  secondly,  that  it  was  not  di- 
rected to  any  officer.  The  plaintiffs  also  moved  to  amend  the 
attachment,  by  adding  the  proper  direction.  These  motions 
were  heard  at  the  same  time,  and  the  court  granted  the  oio- 
tion  to  amend,  and  refused  the  motion  to  quash.  A  motion 
is  now  made  for  a  mandamus^  to  compel  the  Circuit  Court  to 
vacate  the  amendment,  and  to  quash  the  writ. 

In  the  case  of  Reynolds  v.  Hall,  3  Ala.  57,  it  was  decided 
that  a  motion  to  quash  or  set  aside  process,  was  addressed  to 
the  discretion  of  the  court,  and  the  refusal  to  grant  the  motion 
was  not  a  matter  that  could  be  assigned  as  error.  This  decis- 
ion has  been  recognized  in  the  subsequent  cases  of  Massey  v. 
Walker,  8  Ala.  167 ;  Ellison  et  al.  v.  Mounts,  12  Ala.  472. 
Now,  if  the  motion  to  quash  is  addressed  to  the  legal  discre- 
tion of  the  court,  we  think  it  clear  that  a  mandamus  will  not 
lie  to  control  that  discretion,  for  if  we  compel  the  Circuit 
Court  by  this  process  to  grant  the  motion  to  quash,  then  the 
granting  of  the  motion  is  no  longer  a  matter  of  discretion,  but 
is  compulsory  on  the  court  when  made,  if  the  writ  be  defec- 
tive. 

Nor  do  we  think  the  writ  should  go,  to  compel  the  Circuit 
Court  to  vacate  the  amendment  that  was  allowed.  We  will 
not  at  this  time  determine  whether  the  defect  was  amendable 
or  not,  for  whether  it  was  or  not,  the  result  of  this  motion 
must  be  the  same.  If  there  was  no  error  in  allowing  the 
amendment,  the  writ  of  course  could  not  go ;  and  if  the  amend- 
ment was  improperly  allowed,  it  may  be  reviewed  by  writ  of 
error,  after  the  final  judgment  shall  have  been  rendered  in  the 
cause,  unless  the  defect  be  cured  or  waived  in  the  subsequent 
proceedings.  Should  we  at  this  time  grant  the  writ,  and 
thereby  in  effect  decide  that  the  attachment  was  defective,  it 
could  have  no  effect ;  for  the  attachment  itself  would  not  be 
quashed  or  dissolved  by  vacating  the  amendment,  but  would 
remain  as  it  was  before  the  amendment  was  allowed ;  and  the 
defect  of  the  writ  could  only  be  brought  before  this  court  by 
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writ  of  error.  It  may  be  proper  to  observe,  that  we  bave 
frequently  intimated  that  a  mandamus  would  lie,  to  revise  the 
action  of  the  Circuit  Court  in  quashing  or  refusing  to  quash 
ancillary  attachments,  but  the  question  has  never  been  di- 
rectly decided  on  an  application  for  the  writ ;  but  conceding 
that  it  would  be  granted  in  such  a  case,  it  is  quite  certain 
that  it  ought  not  to  be  granted  to  compel  the  court  to  quash 
an  original  attachment,  which  is  the  leading  process  of  the 
cause,  upon  a  motion  merely,  which  is  always  addressed  to 
the  discretion  of  the  court. 
Motion  refused. 


GRIFFIN  ET  AL.  vs.   OSBOURNE  &  CO. 

1.  When  a  cause  is  withdrawn  from  the  docket,  and  leave  given  at  the  same  time 
to  reinstate  it,  but  the  cause  is  not  reinstated  and  no  steps  are  taken  m  regard 
to  it  until  after  the  lapse  of  two  years,  the  cause  is  discontinued,  and  cannot 
then  be  reinstated. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  E.  Pickens. 

Rice  &  Morgan,  for  plaintiff  in  error. 
L.  E.  Parsons,  co7itra. 

DARGAN,  0.  J. — This  was  a  motion  against  GriflSn,  as 
sheriff,  and  his  securities,  to  recover  a  sum  of  money  which 
he  had  collected  on  an  execution,  and  failed  to  pay  over  on 
demand.  The  cause  had  been  regularly  continued  until  the 
Fall  Term,  1848,  when  the  motion  was  withdrawn  and  a 
judgment  for  cost  was  then  rendered  against  the  plaintiffs,  but 
>at  the  same  time  that  the  motion  was  withdrawn,  leave  was 
given  to  the  plaintiflfe  by  the  court  to  reinstate  it.  The 
motion,  however,  was  not  reinstated,  and  nothing  fur- 
ther was  done  until  the  Fall  Term,  1850,  at  which  term 
the  plaintiffs  moved  the  court  to  reinstate  the  motion  nttwc^ro 
tunc,  and  showed,  by  the  motion  docket,  that  at  the  same  time 
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the  motion  was  withdrawn  leave  was  granted  to  reinstate  it. 
The  defendants  resisted  the  motion  to  reinstate  the  case  upon 
the  docket,  and  insisted  that  the  suit  had  been  discontinued. 
The  defendants'  objection,  however,  was  overruled,  and  the 
cause  was  placed  upon  the  docket,  to  which  the  defendants 
excepted ;  a  trial  was  then  had,  and  a  judgment  was  rendered 
in  favor  of  the  plaintiffs.  To  reverse  this  judgment  a  writ  of 
error  is  prosecuted  to  this  court. 

The  case  of  Drinkard  v.  The  State,  decided  at  the  present 
term,  is  conclusive  to  show  that  this  cause  was  discontinued, 
and  that  the  court  should  not  have  reinstated  the  case  and 
proceeded  to  trial,  in  opposition  to  the  defendants'  objections. 
The  motion,  by  the  judgment  that  was  rendered  at  the  Fall 
Term,  1848,  was  finally  disposed  of,  unless  the  plaintifis  saw 
fit  to  have  it  reinstated  and  continued  as  a  cause  in  court ;  but 
nothing  was  done  for  two  years  afterwards,  and  to  allow  them 
then  to  reinstate  the  cause  and  proceed  to  trial  would  be,  to  in- 
troduce a  practice  not  warranted  by  law,  and  which  might  of- 
ten work  serious  injury  to  the  opposite  party. 

It  is,  however,  contended  that  the  motion  to  reinstate  the 
cause  upon  the  docket  is  in  the  nature  of  a  motion  to  amend 
the  judgment  nunc  pro  tunc,  and  after  it  was  granted  the  cause 
must  be  considered  as  if  it  had  been  regularly  continued  by 
operation  of  law.  It  is,  however,  only  necessary  to  observe, 
that  the  judgment  rendered  at  the  Fall  Term,  1848,  was  not 
in  fact  set  aside  at  that  term,  but  permission  or  leave  was  only 
given  to  have  it  done ;  and  the  plaintiffs  not  having  availed 
themselves  of  the  privilege  of  setting  aside  the  judgment  that 
had  been  rendered,  for  two  years,  they  must  be  considered  as 
having  abandoned  the  cause.  The  court  erred  in  reinstating 
the  case  and  proceeding  to  trial,  in  opposition  to  the  defen- 
dants' objections. 

Let  the  judgment  be  reversed,,  but  the  ca\ise  will  not  be 
remanded. 
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TILLEE  vs.  SHEAREE. 

1.  A  party  who,  for  a  sufficient  legal  consideration,  signs  his  name  to  a  promis- 
sory note  after  it  is  due,  may  be  declared  against  as  a  maker.  (Chilton,  J.  and 
Ligv^n,  J.,  dissentiiig.) 

Error  to  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Turner  Reavis. 

Shearer  brought  an  action  of  assumpsit  against  Tiller,  in 
the  Circuit  Court  of  Sumter,  on  a  note  dated  20th  October, 
1848,  payable  to  Wm.  Brown  or  order,  on  the  1st  day  of 
February,  1849.  This  note  was  made,  on  the  day  it  bears  date, 
in  the  State  of  Tennessee,  and  was  subscribed  by  A.  G.  Lof- 
tin  and  Eldridge  Loftin.  In  June  after  the  maturit}'-  of  the 
note.  Brown  came  to  Livingston,  in  Sumter  County,  where 
the  Loftins  resided,  to  collect  it.  They  failed  to  make  pay- 
ment, and  from  information  received  by  Brown,  he  was  led 
to  doubt  the  solvency  of  the  Loftins,  and  threatened  to  sue 
them.  A.  Gr.  Loftin  then  introduced  him  to  Tiller,  who  repre- 
sented the  Loftins  to  be  solvent,  and  urged  Brown  not  to  sue 
them,  lest  it  might  injure  their  credit.  Tiller  then  proposed, 
that  if  Brown  would  forbear  to  sue  the  Loftins  on  the  note 
until  about  the  1st  of  September  following,  he  would  sign  the 
note,  and  become  liable  for  its  payment  after  that  time,  which 
Brown  promised  to  do,  and  Tiller  subscribed  his  name  to  the 
note  immediately  below  those  of  A.  G.  and  Eldridge  Loftin. 
The  original  consideration  of  the  note  was,  the  sale  of  two  slaves 
from  Brown  to  A.  G.  Loftin,  in  Bedford  County,  Tennessee, 
with  which  Tiller  had  nothing  to  do,  and  of  which,  according 
to  the  proof,  he  knew  nothing  until  long  after  the  note  was 
due.  On  the  trial  in  the  court  below.  Shearer,  who  was  as- 
signee of  the  note,  read  it  to  the  jury,  and  there  rested  his 
case,  and  the  defendant  then  offered  the  deposition  of  Brown, 
the  payee  in  the  note,  which  was  read  without  objection,  and 
revealed  the  state  of  case  set  forth  above. 

Upon  this  evidence,  which  was  all  the  evidence  in  the  case, 
the  defendant  requested  the  court  to  charge  the  jury,  that  if 
they  believed  the  witness  Brown,  they  should  find  for  the 
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defendant.  The  court  refused  to  give  the  charge  requested ; 
but  charged  the  jury,  that  if  they  believed  the  evidence  they 
should  find  for  the  plaintiff.  To  the  refusal  to  charge  as  re- 
quested, and  to  the  charge  given,  the  defendant  excepted,  and 
here  assigns  them  as  error. 

Wm.  H.  Greene,  for  plaintiff  in  error. 
Bliss  &  Baldwin,  contra. 

DARGAN,  C.  J.— I  think  the  case  of  Hullum  v.  The  State 
Bank,  18  Ala.  805,  is  conclusive  to  show  that  there  is  no  er- 
ror in  the  case  before  us.  In  that  case  Hullum  put  his  name 
on  the  back  of  a  bill  of  exchange,  that  was  over  due  and  had 
been  protested,  and  the  testimony  tended  to  show  that  he  had 
endorsed  his  name  on  the  bill  upon  a  sufficient  consideration, 
and  intended  to  assume  the  character  and  position  of  an  en- 
dorser whose  liability  was  fixed.  A  majority  of  this  court, 
as  it  was  then  organized,  held,  after  all  the  consideration  we 
were  able  to  bestow  upon  the  question,  that  inasmuch  as  Hul- 
lum had  by  his  contract  assumed  the  position  and  character 
of  an  endorser,  whose  liability  was  absolute,  the  holder  of  the 
bill  might  so  treat  him  in  his  declaration. 

So,  in  the  case  before  us,  the  defendant  intended  to  assume 
the  character  of  a  maker  of  the  note,  and  his  contract,  by 
which  he  assumed  that  position,  is  founded  on  a  legal  con- 
sideration ;  and  again  a  majority  of  the  court  think  that  he 
may  be  so  treated.  Indeed,  the  only  written  evidence  of  the 
contract  is  his  name  to  the  note  as  a  maker ;  how,  then,  did 
he  intend  to  stand  in  reference  to  it?  The  answer  must  be, 
as  a  maker ;  that  was  then  his  contract,  that  he  would  be 
bound  as  one  of  the  makers  of  the  note,  and  I  can  see  no  in- 
justice nor  legal  objection  in  allowing  the  plaintiff  to  treat 
him  as  a  maker.  I  will  not  refer  to  the  authorities  in  sup- 
port of  this  position ;  they  will  be  found  in  the  case  of  Hul- 
lum v.  The  Bank,  supra.,  and  time  and  reflection  have  but 
confirmed  me  in  the  opinion  I  then  delivered. 

There  is,  however,  another  view  of  this  case,  which,  in  my 
judgment  puts  the  question  beyond  doubt;  there  is  no  plea 
of  non  est  factum^  verijied  hy  affidavit;  the  defendant,  therefore, 
has  admitted  by  the  pleadings  that  he  executed  the  note  as 
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described  in  the  declaration ;  his  proof,  therefore,  could  only 
be  received  to  show  a  failure  of  consideration,  payment,  &c., 
but  not  to  show  that  he  did  not  execute  the  note  as  alleged. 
But  the  proof,  instead  of  showing  a  failure  of  consideration, 
shows  a  sufficient  legal  consideration ;  the  contract,  therefore, 
which  is  declared  on,  is  admitted  by  the  pleading,  and  the 
proof  shows  this  contract  to  have  been  founded  on  a  sufficient 
consideration ;  nothing  more  can  be  required  to  entitle  the 
plaintiff  to  recover. 

Let  the  judgment  be  affirmed. 

LIGON,  J. — It  is  the  opinion  of  a  majority  of  the  court, 
that  there  was  no  error  in  the  action  of  the  court  below,  in 
refusing  the  charge  asked,  or  in  giving  the  one  excepted  to. 
Eegarding  the  note  as  the  best  evidence  of  the  intention  of 
the  parties  to  it,  the  conclusion  is  drawn,  that  as  Tiller  ap- 
pears from  its  face  to  be  an  original  promisor,  the  plaintiff 
below  had  a  right  to  treat  him  as  such,  and  sue  him  in  that 
character.  They  deem  the  case  of  Hullum  v.  State  Bank,  18 
Ala.  Eep.  805,  a  fair  exposition  of  the  law  of  such  cases,  and 
conclusive  of  this.  In  that  case,  the  Chief  Justice,  after  con- 
sidering the  objections,  arising  out  of  the  proof,  to  the  pro- 
priety of  charging  Hullum  as  an  endorser,  and  proceeding 
against  him  as  such,  goes  on  to  say,  "  I  admit  there  is  great 
diversity  to  be  found  in  the  authorities,  respecting  the  nature 
and  character  of  these  irregular  endorsements.  But,  after  the 
best  consideration  I  am  able  to  give  the  question,  I  think  the 
correct  rule  is  this,  that  the  nature  of  the  contract  and  the  ex- 
tent of  the  liability  of  the  party  are  to  be  ascertained  by  his 
intention,  as  shown  by  the  evidence,  in  making  the  endorse- 
ment. If  the  party  endorsing  the  note  intended  to  create  a 
liability  as  guarantor  only,  he  must  be  so  treated  and  so  sued, 
to  enable  the  plaintiff  to  recover ;  if  he  intended  to  create  a 
liability  as  endorser,  he  must  be  so  treated.  This  is  the  con- 
clusion to  which  Judge  Story  came,  after  a  review  of  most  of 
the  conflicting  American  authorities,  Story  on  Prom.  Notes, 
§  479.  Governed  by  this  rule,  which  is  the  principle  that 
governs  in  all  contracts,  I  feel  constrained  to  hold  from  the 
evidence,  that  the  defendant  intended  to  stand  in  reference  to 
the  bill  as  an  endorser  whose  liability  was  fixed.     This  is  the 
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nature  and  extent  of  his  contract  in  putting  his  name  on  the 
back  of  the  bill,  and  I  see  no  reason  why  he  should  not  be 
treated  as  such."  The  same  conclusion  is  drawn  in  this  case, 
that  inasmuch  as  Tiller  subscribed  his  name  to  this  note,  he 
will  be  held  to  have  intended  to  bind  himself  in  the  same 
manner,  and  to  the  same  extent,  that  the  original  makers  were 
bound. 

While  I  agree  perfectly  that  the  general  rule  is,  as  it  is 
stated  in  the  extract  from  the  case  of  Hullum  v.  State  Bank, 
yet,  with  all  deference  to  the  opinion  of  the  Chief  Justice,  and 
the  associate  Judge  who  concurred  with  him  in  the  decision 
of  that  case,  I  am  constrained  to  deny  that  it  was  rightly  ap- 
plied in  that  case,  or  that  the  conclusion  arrived  at  in  this,  is 
justified  by  the  proof,  or  can  be  sustained  either  on  principle 
or  authority.  In  the  case  cited  from  18  Ala.  Rep.  the  ob- 
jections to  the  conclusion  of  the  majority,  embodied  in  the 
dissenting  opinion  of  Justice  Chilton,  appear  to  me  unan- 
swerable. 

I  am  persuaded  that  the  error,  in  both  cases,  arises  from  al- 
lowing too  much  weight  to  the  written  evidence  of  the  con- 
tract between  the  parties,  and  attaching  too  little  importance 
to  the  parol  proof,  by  which  that  contract  is  explained  and 
established.  That  a  party  must  be  charged  in  the  character 
he  assumes  in  his  contract,  and  to  the  extent  to  which  he  in- 
tended to  bind  himself,  are  propositions  which  I  do  not  con- 
trovert. But  that  character  and  liability  are  both  to  be  ascer- 
tained by  the  proof,  not  by  the  written  evidence  alone,  but 
by  all  the  proof  in  the  case.  Prima  fade^  in  the  case  under 
consideration,  Tiller  is  to  be  regarded  as  a  joint,  or  a  joint 
and  several  promisor  with  the  Jjoftins ;  but  when  the  testi- 
mony of  Brown  is  heard,  this  prima  facie  presumption  van- 
ishes, and  the  true  character  of  his  liability  is  revealed.  What 
is  it?  That  of  guarantor,  and  the  consideration  of  his  guar- 
anty is,  that  Brown  will  not  sue  the  Loftins,  on  their  note  to 
him,  until  after  the  first  of  September,  1849,  and  as  evidence 
of  his  intention  to  be  thus  bound,  he  subscribes  his  name  to 
the  note.  The  consideration  for  which  the  note  was  given 
would  not,  under  the  proof  in  this  case,  have  been  sufl&cient 
to  charge  Tiller  with  its  payment,  (and  none  other  can  be  re- 
lied on  by  the  plaintiff  in  his  present  action,)  for  it  is  well 
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settled,  "that  if  one  promise,  in  consideration  of  a  ciedit  al- 
ready given,  or  of  a  debt  already  existing,  it  is  an  executed 
or  past  consideration,  and  creates  no  liability  on  the  part  of 
the  promisor."  Jackson  v.  Jackson,  7  Ala.  Rep.  791,  and 
authorities  there  cited.  Here  the  negroes,  which  formed 
the  consideration  of  the  note  given  by  Loftin  to  Brown, 
which  is  the  foundation  of  this  suit,  had  been  delivered  to 
Loflin  at  least  nine  months  before  Tiller  ever  saw  Brown,  or 
had  any  connection  whatever  with  the  transaction.  The  note 
had  also  been  given,  and  was  several  months  past  due  before 
his  connection  with  it  commenced. 

I  have  made  an  extensive  examination  of  cases  analogous 
to  this,  and  I  have  been  unable  to  find  one,  (except  that  of 
HuUum  V.  State  Bank,)  in  which  a  party,  who  has  become 
bound  to  pay  the  debt  of  another  which  was  past  due  when, 
for  some  new  and  sufficient  consideration,  he  undertook  to 
pay  it,  has  ever  been  proceeded  against  as  a  joint  promisor 
with  the  original  ma.vcr  of  the  note.  Such  persons  are  inva- 
riably considered  and  treated  as  guarantors,  and  proceeded 
against  accordingly.  In  such  cases  too,  the  plaintiff  must 
aver  and  prove  the  consideration  on  which  the  guaranty  is 
founded,  or  he  cannot  recover.  Sage  v.  Wilcox,  6  Conn.  81 : 
Tenney  v.  Prince,  -1  Pick.  385 ;  1  Gill.  &  John.  427 ;  4 
Johns.  280 ;  Beebee  v.  Moore,  3  McLean  387 ;  1  Strobh.  40 ; 
16  Ohio  1 ;  5  Smedes  k  Marshall  627. 

That  parol  testimony  is  admissible,  to  prove  the  terms  of 
such  agreements,  is  abundantly  shown  by  the  case  of  Hullum 
V.  State  Bank,  supra,  and  the  authorities  cited  to  this  point. 
In  this  case  it  was  received  without  objection,  and,  with  the 
promissory  note,  formed  all  the  proof  in  the  case.  The  con- 
tract thus  proved  was  different  from  the  one  declared  on,  and 
so  long  as  we  regard  the  rule  that  the  allegata  et  probaM 
must  correspond  in  order  to  justify  a  recovery,  I  am  unable 
to  see  how  the  charge  of  the  court  in  this  case  can  be  sus- 
tained. The  charge  must  be  predicated  on  all  the  proof  in 
the  case,  and  had  this  rule  been  followed  here,  my  decided  opin- 
ion is,  that  the  charge  refused  was  the  one  which  should  have 
been  given. 

I  should  always  distrust  the  accuracy  of  my  conclusions, 
when  they  would  lead  to  the  solecism,  not  say  absurdity,  of 
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holding  that  a  party  could  intend,  by  subscribing  his  name  to 
a  note  four  months  after  it  was  due,  to  bind  himself  to  pay  it 
on  an  antecedent  day.  And  such  is  the  case  here ;  Tiller 
never  saw  or  heard  of  the  note  sued  on  until  June,  1849, 
when  he  subscribed  his  name  to  it,  and  yet,  by  the  ruling  of 
this  court,  and  the  court  below,  and  in  the  face  of  clear  and 
unequivocal  proof  to  the  contrary,  it  is  held  that  he  made  it 
in  October,  1848,  and  promised  to  pay  the  sum  named  in  it 
on  the  first  of  February,  1849. 

It  is  no  answer  to  this  to  say,  that  he  intended  to  bind 
himself  for  the  payment  of  the  whole  sum  due,  with  interest; 
this  may  be,  and  is  admitted ;  but  then  he  was  not  to  pay,  or 
be  liable  to  pay  it  until  after  the  first  day  of  September,  1849 ; 
and  when,  in  a  declaration,  he  is  charged  with  having  agreed 
and  promised  to  pay  it  on  the  first  of  February,  1849,  he 
might  well  plead,  that  he  did  not  undertake  and  promise  in 
manner  and  form  complained  of,  and  the  proof  would  abun- 
dantly sustain  his  plea. 

The  plaintiff  would  sustain  no  loss  by  being  compelled  to  a 
non-suit,  which  his  own  temerity  would  not  deserve.  He 
must  be  presumed  to  have  known  the  character  of  the  defen- 
dant's liability  before  he  brought  his  action,  and  should  be 
held  to  pursue  him  rightly ;  had  he  done  so,  he  would  have 
been  compelled  to  have  proved  the  consideration  for  the 
guaranty,  but  by  being  permitted  to  maintain  his  present  ac- 
tion, he  is  relieved  from  the  onus  of  such  proof 

The  record  does  not  advise  us  what  pleas  were  interposed 
in  the  court  below ;  but  it  has  been  held  in  this  court,  that 
when  the  judgment  entry  shows  that  the  parties  appeared, 
and  there  is  a  finding  by  the  jury,  this  court  will  presume  it 
was  on  a  proper  issue,  although  no  plea  appears  in  the  record, 
Lucas  V.  Hitchcock,  2  Ala.  Rep.  287. 

In  ascertaining  what  plea  was  proper  in  the  court  below,  so 
that  it  may  be  supplied  by  presumption  or  intendment  in  this 
court,  I  know  no  better  rule  by  which  to  be  guided,  when 
the  bill  of  exceptions  sets  out  all  the  testimony,  and  it  is 
shown  that  none  of  it  was  objected  to  by  the  counsel  of  the 
party  against  whom  it  was  ofiered,  nor  ruled  out  by  the  court, 
thaii  to  conclude  that  such  proof  was  pertinent  to  the  issue 
made  by  the  plea.  Guided  by  this  rule  in  the  present  case,  it 
38 
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is  fair  to  presume,  that  the  defendant  below  had  interposed 
the  plea  of  want  of  consideration.  If  this  be  so,  then  the  case 
of  Jackson  v.  Jackson,  7  Ala.  Kep.  791,  is  an  authority  di- 
rectly in  point  to  show  that  the  plaintiff  below  could  not  re- 
cover in  his  action  on  the  note. 

Thus,  whether  the  plea  be  non  assumpsit  or  want  of  con- 
sideration, the  proof  in  the  record,  which  was  received  and 
allowed  to  go  to  the  jury  without  objection  from  any  quarter, 
in  my  opinion  clearly  shows,  that  the  plaintiff  is  not  entitled 
to  recover  in  this  action. 

I  do  not  think  it  necessary  further  to  extend  this  opinion ; 
but  differing  as  I  do  from  the  conclusion  to  which  a  majority 
of  my  brethren  have  arrived,  I  could  not,  in  justice  to  the 
view  I  entertain  of  the  law  of  the  case,  remain  silent  or  say 
less. 

CHILTON,  J.  concui's  with  Ligon.  J. 


WAINRIGHT   &  TWELVES  vs.  SANDEES. 

1.  A  steamboat  being  in  the  possession  of  the  sheriflf  under  a  writ  of  seizure 
was  replevied,  tho  stipulators  entering  into  bond  to  pay  the  judgment  which 
might  be  rendered  on  the  libel,  and  the  boat  was  delivered  to  themu  They 
afterwards  re-delivered  her  itto  the  possession  of  the  sheriff,  and  he  returned 
the  writ  of  seizure,  (showing  these  facts  in  his  return,)  and  also  the  bond 
given  by  the  stipulators.  Judgment  was  afterwards  rendered  in  favor  of  the 
libellant,  and  a  sale  of  the  boat  was  decreed  to  pay  the  judgment  out  of  the 
proceeds.     It  was  held, 

That  the  decree  might  be  amended  at  the  next  subsequent  tenn  nunc  pro  tunc, 
by  setting  aside  the  order  of  sale,  and  rendering  a  decree  upon  the  bond 
against  the  stipulators. 

Erkor  to  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

Pitman  Sanders  filed  his  hbel  in  the  City  Court  of  Mobile, 
against  the  steamboat  Arkansas,  No.  5,  upon  which  a  writ  of 
seizure  was  issued,  and  the  boat  taken  into  possession  by  the 
sheriff.  Wainright  and  Twelves  entered  into  bond,  by  which 
they  stipulated  to  pay  the  judgment  that  should  be  rendered 
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on  the  libel,  and  the  boat  was  delivered  to  them.  After  this 
thej  re-delivered  the  boat  into  the  possession  of  the  sheriff, 
and  he  returned  the  writ  of  seizure,  showing  that  he  had  taken 
the  boat  into  his  custody,  also  that  she  had  been  replevied 
by  Wainright  and  Twelves,  and  that  they  had  re  delivered  her 
into  his  possession.  He  also  returned  the  bond  or  stipulation, 
showing  that  they  bound  themselves  to  pay  the  judgment 
that  should  be  rendered  on  the  libel.  Stewart  George,  the 
owner  of  the  boat,  interposed  his  claim,  and  by  his  answer 
controverted  the  justice  of  the  libellant's  demand;  but  at  the 
August  Term,  1850,  of  the  City  Court,  a  decree  was  rendered 
in  favor  of  the  libellant  for  one  hundred  and  sixty-five  yVo  f^ol- 
lars,  besides  costs  of  suit,  and  the  boat  was  decreed  to  be  sold 
according  to  law,  and  from  the  proceeds  of  sale  the  said  sum 
was  ordered  to  be  paid. 

On  the  third  day  of  September,  1850,  which  was  at  the 
next  term  after  the  decree,  ascertaining  the  amount  of  the 
libellant's  demand,  and  ordering  the  boat  to  be  sold,  was  ren- 
dered, the  libellant.  Pitman  Sanders,  moved  the  court  to 
amend  the  decree  that  had  been  rendered,  and  to  set  aside  the 
order  of  sale,  and  to  render  a  decree  upon  the  bond  against 
the  stipulators. 

This  motion  was  granted,  and  a  decree  nunc  pro  tunc  ren- 
dered against  the  stipulators ;  to  reverse  which,  a  writ  of 
error  is  prosecuted  to  this  court, 

Hamilton  for  plaintifi"  in  error : 

1.  The  first  exception  is  to  the  action  of  the  court  in  com- 
pelling the  party  to  appear  to  the  motion,  and  to  the  court 
taking  jurisdiction  of  the  motion  without  regular  notice  of 
the  same  being  given  to  the  defendant.  2  Brown's  Admiralty, 
429  ;  Benedict's  Admiralty,  299.  There  is  no  evidence  of 
Wainright  ever  having  been  notified  at  all. 

Both  of  the  defendants  had  good  reason  to  consider  them- 
selves discharged,  by  reason  of  the  condemnation  of  the  boat, 
and  the  order  for  its  sale  made  at  the  preceding  term. 

2.  It  is  objected,  that  the  court  had  no  power  to  render 
judgment  on  this  motion,  at  the  September  Term,  after  a 
final  decree  in  the  cause  at  the  August  term.  8  Stew.  Rep. 
288,296;  3  Ala.  Rep.  668.    The  same  rule  obtains  in  Ad- 
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miralty  Courts.  Betts  Admiralty,  100 ;  Bee's  Rep.  64 ;  10 
Wheat.  441 ;  7  Cranch,  1 ;  3  Samner,  495,  503.  The  decree 
at  the  August  term  was  a  final  decree.  2  Ala.  Rep.  171 ;  5 
Peters'  Rep.  675;  Dnnlap's  Admy.  Prac.  324-7;  13  Ala. 
Rep.  681 ;  6  Peters'  Rep.  145  ;  3  Dallas,  401. 

3.  The  motion  in  this  case,  though  called  a  motion  to  amend 
the  decree  nu7ic  pro  tunc,  is  not  in  fact,  a  motion  of  that  char- 
acter ;  it  is  a  motion  for  a  new  decree,  and  for  a  personal  judg- 
ment, and  not  to  modify  the  decree  in  rem,  theretofore  ren- 
dered. Under  the  decisions  of  this  court,  the  motion  should 
not  have  been  sustained.  9  Porter's  Rep.  252,  272,  193,  446, 
163;  2  Ala.  Rep.  164;  2  Stew.  Rep.  470;  10  Ala.  Rep.  375; 
16  Ala.  Rep.  202.  Possibly  the  correct  course  of  proceeding 
by  the  libellant,  would  be  by  libel  of  review.  See  Dunlap's 
Admry.  pp.  324-7. 

4.  The  judgment  on  the  motion  is  erroneous.  The  pro- 
ceedings are  in  rem.  The  boat  had  been  seized  by  the  sheriff, 
and  had  been  restored  to  the  possession  of  the  master  (Wain- 
right;)  and  he  again  on  the  7th-  July,  before  the  first  decree, 
had  returned  the  boat  to  the  custody  of  the  sheriff".  She  was 
in  the  possession  of  the  court  at  the  time  of  the  decree,  and  lib- 
ellant had  obtained  an  order  of  sale. 

Bail  can  surrender  their  principal  and  release  themselves. 
So  in  the  admiralty,  a  stipulation  is  a  mere  substitute  for  the 
thing.  Dunlap's  Admiralty.  Prac.  191 ;  12  Wheat.  Rep.  10. 
And  the  stipulators  having  surrendered  the  boat  to  the 
sheriff,  and  he  having  accepted  the  surrender,  the  libellant 
must  be  content  with  the  boat ;  he  cannot  have  the  thing  and 
stipulation  too.  lie  has  a  perfect  decree  under  the  proceed- 
ings had  at  the  August  term,  a  condemnation  and  order  of 
sale.  He  took  the  boat  itself  to  satisfy  his  demand,  and  that 
ought  to  be  held  a  waiver  of  the  stipulation.  That  decree 
is  valid  and  operative,  and  unappealed  from.  He  cannot  have 
two  decrees.  If  the  boat  is  not  of  value  sufficient  to  answer 
all  demands  against  it,  it  is  his  misfortune,  but  not  the  fault 
of  the  stipulators, 

Jewett,  for  defendant : 

The  bond  or  stipulation  entered  into  in  this  cause,  was  such 
as  to  discharge  the  lien  on  the  boat,  and  therefore  no  condem> 
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nation  and  decree  of  sale  could  be  awarded.  Richardson  v. 
Cleveland,  5  Porter,  261 ;  Witherspoon  v.  Wallis,  2  Ala.  Rep. 
667  ;  Rouse,  &c.  v.  Jayne,  14  Ala.  Rep.  731 ;  Williamson  v. 
Brooks,  3  Ala.  Rep.  83. 

The  only  question  the  stipulators  can  inquire  into  is  the 
decree  against  them.  Livingston  v.  Tallapoosa,  9  P.  Ill; 
Witherspoon  v.  Wallis,  2  Ala.  Rep.  667 ;  3  Stew.  &  P.  223 ; 
1  Mason,  431;  3  Dallas,  188.  As  to  the  necessity  of  notice 
to  the  stipulators  for  judgment  against  them.  See  Dunlap's 
Adm.  Prac.  182 ;  1  Gallison,  148 ;  1  Mason,  431. 

DARGrAN,  C.  J. — I  do  not  consider  it  necessary  to  combat 
the  position,  that  the  decree  rendered  at  the  August  term  of  the 
City  Court  was  final.  But  admitting  it  to  be  so,  I  still  think 
the  court  had  the  power  to  set  aside  the  order  of  sale,  and 
render  a  decree  against  the  stipulators  for  the  amount  ascer- 
tained to  be  due  to  the  libellant.  When  the  boat  was  reple- 
vied by  Wainright  and  Twelves,  upon  their  giving  bond  to 
pay  the  judgment  or  decree  that  should  be  rendered,  the  lien 
on  the  boat  was  discharged.  Clay's  Dig.  139  ;  Richardson  et 
al.  V.  Cleaveland  &  Huggins,  5  Porter,  251.  The  bond  given 
by  Wainright  and  Twelves  was  a  substitute  for  the  boat,  and 
the  power  of  the  court  over  the  vessel  itself  was  gone.  Nor 
could  the  voluntary  surrender  of  the  boat  back  into  the  pos- 
session of  the  sheriff,  discharge  the  stipulators  from  their 
bond,  nor  revive  the  lien  that  existed  upon  the  boat  before 
the  stipulation  was  given.  Indeed,  I  see  no  reason  why  the 
stipulators  could  not,  on  the  next  day  after  they  had  re-deliv- 
ered the  boat  to  the  sheriff,  have  again  demanded  her  of  him ; 
for  their  bond  stood  in  lieu  of  the  boat,  and  the  libellant  had 
no  claim  upon  it.  If  this  be  so,  if  the  boat  was  not  in  the 
custody  of  the  law,  and  if  no  lien  existed  upon  it,  in  favor  of 
the  libellant,  in  consequence  of  the  stipulation  that  had  been 
given,  it  follows,  to  my  mind  conclusively,  that  the  court  had 
no  authority  or  jurisdiction  to  order  a  sale  of  the  boat;  and 
if  it  had  not,  that  portion  of  the  decree  that  directed  the  boat 
to  be  sold,  is  void ;  and  being  so,  the  correct  decree  might 
well  have  been  rendered  upon  the  bond  at  the  next  succeed- 
ing term,  without  impugning  the  general  rule,  that  no  court 
can  alter  its  final  judgments  after  the  term  at  which  they  are 
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rendered.  Suppose,  for  the  sake  of  illustration,  the  decree 
at  the  August  term  had  only  ascertained  the  amount  of  the 
libellant's  demand,  without  ordering  the  boat  to  be  sold;  then 
it  would  not  be  denied,  but  that  judgment  might  be  rendered 
against  the  stipulators  nunc  pro  tunc  at  the  September  term, 
for  the  record  would  show  what  judgment  should  have  been 
rendered;  just  in  the  same  manner,  as  a  verdict  at  common 
law  woidd  show  the  judgment  that  should  be  rendered,  and 
warrant  its  rendition  at  a  term  subsequent  to  the  finding  of 
the  verdict. 

Now  I  think  the  legal  effect  of  the  decree  is  the  same,  as  if 
the  order  of  sale  had  not  been  inserted ;  for  what  is  done  with- 
out authority,  or  jurisdiction,  is  a  nullity,  and  the  court  had 
no  authority  to  make  this  order;  consequently  the  decree 
could  well  be  perfected  at  the  next  terra. 

But  it  is  supposed  that  this  view  is  inconsistent  with  the 
decision  of  this  court  in  the  case  of  Stewart  George  v.  Skates 
&  Co.,  decided  at  the  last  term,  involving  this  very  decree. 
But  I  am  not  able  to  see  the  slightest  incongruity  between  the 
two  cases.  The  record  in  the  case  decided  at  the  last  term 
showed,  that  after  the  sheriff  made  his  return,  other  creditors 
of  the  boat,  whose  debts  created  a  lien  on  it,  intervened,  and 
sought  to  condemn  the  boat  to  the  payment  of  their  debts. 
Stewart  George,  the  claimant,  made  no  objection  on  ac- 
count of  the  jurisdiction  of  the  court,  but  simply  controvert- 
ed the  justice  of  their  demands.  After  the  decree  of  sale  was 
made,  it  further  appeared  that  the  boat  had  been  sold,  and  the 
proceeds  of  the  sale  were  in  the  hands  of  the  sheriff  for  dis- 
tribution. Then,  but  not  until  then,  did  the  claimant  raise  the 
objection  to  the  jurisdiction,  and  this  was  done  on  a  motion 
to  have  the  money  paid  to  him. 

Under  these  facts  we  held,  that  it  could  not  be  said  that  the 
court  was  without  jurisdiction,  inasmuch  as  it  had  the  actual 
possession  of  the  boat,  had  ordered  its  sale,  and  had  the  money 
arising  from  the  sale  under  its  control.  But  it  must  be  borne 
in  mind,  that  the  debts  of  the  interveuors  created  a  lien  on  the 
boat,  and  on  the  fund  in  court,  which  was  produced  by  its 
sale.  The  only  remaining  duty  left  for  the  court  in  that  case 
was  to  distribute  the  fund,  and  surely  it  did  right  in  ordering 
its  payment  to  those  who  were  first  entitled.     But  the  record 
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before  us  shows  no  sale,  nor  any  debt  which  constitutes  a  lien 
on  the  boat;  but  simply  shows  a  decree  ascertaining  the  amount 
of  the  libellant's  demand,  and  the  order  of  sale.  This  order 
of  sale  may  be  treated  as  a  nullity,  for  the  record  shows  no 
debt  or  demand  that  can  be  enforced  as  a  lien  upon  the  boat ; 
and  as  it  might  be  so  treated,  there  can  be  no  error  in  render- 
ing the  decree  nunc  pro  tunc  against  the  stipulators. 
Let  the  judgment  be  affirmed. 


HARRINGTON  vs.  MERIWEATHER. 

1.  On  the  trial  of  an  action  of  assumpsit,  a  bill  of  exceptions  was  taken  by  the 
plaintiff  to  the  rulings  of  the  court,  and  the  juiy  also  rendered  a  verdict  in  his 
favor.  On  motion  of  the  defendant,  a  nevir  trial  was  gnuited,  "  with  the  un- 
derstanding that  the  same  be  revised,  and  a  bill  of  exceptions  allowed."  The 
plaintiff  filed  a  transcript  of  the  record  in  the  Supreme  Court,  without  suing 
out  a  writ  of  error,  and  assigned  for  error  the  bill  of  exceptions.  It  teas  helJ^ 
That  the  cause  should  be  stricken  from  the  docket,  there  being  no  final  jadg- 
ment^  and  no  writ  of  eiTor. 

Tried  before  the  Hon.  Alex.  McKinstry,  Judge  of  the 
City  Court  of  Mobile. 

DARGAN,  C.  J. — Noah  Harrington  brought  an  action  of 
assumpsit  against  Meriweather  in  the  City  Court  of  Mobile. 
Upon  the  trial,  a  bill  of  exceptions  was  taken  to  the  ruling  of 
the  court  by  the  plaintiff,  but  the  jury  rendered  a  verdict  in 
his  favor.  The  defendant  moved  for  a  new  trial,  which  was 
granted  by  the  court,  "with  thcmderstanding,"  as  the  record 
informs  us,  "  that  the  same  be  revised,  and  a  bill  of  exceptions 
allowed."  No  writ  of  error  has  been  issued,  but  the  plaintiff 
Harrington  assigns  for  error  the  bill  of  exceptions  taken  up- 
on the  trial. 

It  is  enough  to  say,  that  there  is  no  final  judgment  in  the 
cause.  The  grant  of  the  new  trial  sets  aside  the  verdict  and 
judgment  that  had  been  rendered,  and  the  cause  stands  in  the 
court  below  as  if  no  trial  had  ever  been  had.  No  writ  of 
error  therefore  can  be  sued  out  to  this  court,  for  it  lies  only 
upon  a  final  judgment  or  decree. 
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But  in  this  case  there  is  "no  writ  of  error,  and  it  seems  to 
be  the  desire  of  the  parties,  to  obtain  the  opinion  of  this  court 
upon  a  question  of  law,  which  may  come  up  upon  the  trial 
that  may  hereafter  be  had.  We  only  possess  the  power  to 
revise  the  action  of  the  court,  when  the  judgment  is  final; 
until  then,  there  is  nothing  to  revise. 

Let  the  cause  be  stricken  from  the  docket. 


REPORTS 


OP 


CASES  ARGUED  AND  DETERMINED 


AT  JUNE  TERM,  1852. 


CHASTANG'S  HEIRS  vs.  ARMSTRONG. 

1.  A  title  to  land  situated  \7itbiD  the  Territory  of  Louisiana,  which  was  confirmed 
under  the  third  section  of  the  act  of  Congress  of  May  8,  1822,  derives  its  vali- 
dity and  vitality  from  the  act  itself,  and  not  from  the  subsequent  location  and 
survey,  which  the  Register  and  Receiver  was  authorized  to  make  under  the 
fifth  section  of  the  act. 

2.  Such  a  title  is  a  legal  title,  and  is  sufficient  to  maintain  an  action  of  ejectment. 
8.  The  act  of  Congress  vests  the  title  in  those  who  are  alleged  to  be  tlie  claimants 

in  the  application  to  the  Commissioner,  and  according  to  their  interest  as  there- 
in propounded. 

4.  Where  a  claimant,  as  executor  of  his  father's  will,  made  application  to  the  Com- 
missioner, "on  behalf  of  himself  and  the  other  legatees"  therein  named,  pray- 
ing that  he  might  be  confirmed  in  his  claim,  and  the  Commissioner  having  re- 
ported favorably  to  the  claim,  the  same  was  afterwards  confirmed  by  the  act 
of  Congress,  the  title  vests  in  all  the  devisees  of  the  testator,  and  they  may  main- 
tain ejectment 

6.  Where  two  diflFerent  claims  to  the  same  tract  of  land  are  confirmed  by  the 
same  act  of  Congress,  the  title  of  the  Government  can  pass  but  to  one  of  the 
confirmees ;  and  if  it  be  admitted  that  one  has  a  perfect  title,  it  follows  that  the 
other  can  have  none  at  all. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  Bragg. 

This  was  an  action  of  ejectment  brought  by  Chastang's 
Heirs  against  the  defendant  in  error,  to  recover  a  certain  lot 
situated  in  the  city  of  Mobile.     The  case  is  a  branch  of  Doe 
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ex  dem.  Chastang  v.  Dill,  reported  in  19  Ala.  Rep.  42.  For 
a  full  statement  of  the  facts  reference  can  be  had  to  that  case. 
The  titles,  under  which  the  parties  respectively  claimed,  are 
also  stated  at  length  in  the  opinion  of  the  court. 

John  A,  Campbell,  for  plaintiff  in  error. 

In  1814,  Basil  Chastang,  testamentary  executor  of  John, 
on  behalf  of  himself  and  the  other  legatees  of  his  father's 
will,  presents  his  title  under  the  act  of  1812,  to  Commissioner 
Crawford.  He  bounds  his  lot  definitely  by  public  monu- 
ments (streets  and  distances  thereon.)  It  can  be  precisely 
ascertained.  He  rests  his  claim  on  the  fact  that  the  land  has 
been  occupied  for  thirty-two  years,  and  that  the  title  deed  has 
probably  been  lost  by  time  or  accident.  The  will  of  his 
father  is  appended  to  the  petition. 

The  commissioner  reported  in  favor  of  the  claim,  and  it 
was  confirmed  under  the  third  section  of  the  act  of  Congress, 
of  8th  May,  1822,  relative  to  claims  in  Mobile.  The  lessors 
of  the  plaintiff  claim  under  the  title  of  their  father,  confirm- 
ed to  his  legatees  by  this  will. 

Two  objections  are  raised  upon  this  claim.  1st.  The  de- 
fendants say  no  right  is  represented,  except  that  of  Basil 
Chastang.  He  is  a  trustee  for  the  legatees.  The  claim  is 
made  as  a  representative — the  will  of  John  Chastang  is  pre- 
sented, and  the  rights  of  the  legatees  presented.  Suppose  a 
title  had  been  drawn,  what  would  have  been  its  form? 
Whereas,  Basil  Chastang,  on  behalf  of  himself  and  the  other 
legatees  of  his  father  under  the  following  will,  asks  the.  con- 
firmation of  their  rights  under  the  same,  now  we  do  hereby 
ratify  and  confirm  the  same. 

We  know  that  the  patent  from  the  Land  Office  would  have 
been  in  favor  of  the  "  legal  representatives  of  John  Chastang." 
Such  are  the  instructions  found  in  the  published  decisions  of 
the  Government.     1  Instructions  and  Opinions,  48-741-752. 

The  Government  creates  no  trusts.  It  confirms  upon  the 
claim  presented,  and  confers  title  according  to  the  claim  and 
evidence.  It  requires  the  production  of  the  mesne  convey- 
ances for  the  very  purpose. 

Basil  Chastang  makes  no  claim  for  himself  alone.  He  pre- 
sents the  claims  of  others,  as  well  as  his  own,  and  declares 
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his  agency.  These  notices  are  not  to  be  nicely  and  techni- 
cally construed,  but  to  be  construed  so  as  to  carry  out  the 
policy  of  the  Government  and  the  intentions  of  the  claimant. 
The  intention  of  Basil  Chastang  was,  simply  to  ask  the  Gov- 
evernment  to  confirm  the  title  enjoyed  under  the  will  of  his 
father  to  the  objects  of  his  bounty. 

This  purpose  is  definitely  expressed.  The  object  of  the 
Government  is  to  confirm  to  those  who  have  the  pre-existing 
rights.  These  are  disclosed  in  Basil  Chastang's  notice,  and 
he  says  he  acts  for  the  persons  who  hold  those  rights.  It  fol- 
lows, therefore,  that  the  confirmative  act  will  be  distributed 
so  as  to  fortify  the  inchoate  titles  of  each  of  the  legatees,  as 
they  are  shown  by  the  will. 

The  act  of  1812  (4th  section)  provides,  "  that  every  person 
claiming  lands "  in  the  district  west  of  the  Perdido  and  east 
of  the  island  of  New  Orleans,  under  any  grant,  order  of  sur- 
vey, or  other  evidence  of  claim,  should  deliver  to  the  commis- 
sioner of  claims  a  notice  in  writing,  stating  the  nature  and  ex- 
tent of  his  claims^  together  with  a  plat  (in  case  a  survey  shall 
have  been  made,)  of  the  tract  or  tracts  claimed ;  and  shall  de- 
liver every  grant,  order  of  survey,  deed,  conveyance,  or  other 
evidence  of  his  claim,  to  be  recorded,  &c.     1  Land  Laws,  606. 

The  commissioner  was  required  to  inquire  into  whatever 
might  effect  the  justice  of  the  claim.  He  was  required  to 
make  abstracts  of  the  claims  and  of  the  evidence,  and  to  re- 
port to  the  Secretary  of  the  Treasury,  that  they  might  be 
submitted  to  Congress. 

This  duty  was  performed  in  regard  to  this  claim.  The  no- 
tice set  forth  the  exact  limits  of  the  lot ;  that  it  had  been 
occupied  for  matiy  years,  and  that  the  original  grant  had 
been  lost.  Congress,  by  act  of  the  8th  May,  (3d  section,) 
employs  this  language :  "  That  all  claims  reported,  founded  on 
private  conveyances  which  had  passed  through  the  office  of 
the  commandant  or  other  evidence,  but  founded,  as  the  parties 
allege,  on  grants  lost  by  time  or  accident,  recommended  for 
confirmation,  shall  be  confirmed  in  the  same  manner  as  if  the 
titles  were  in  existence:  Provided^  That  when  the  quantity 
claimed  is  not  ascertained,  no  claim  shall  be  confirmed  for 
more  than  7,200  feet." 

What  is  meant  by  the  words  "claim"  and  "as  if  the  titles 
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were  in  existence  V"  The  word  claim  does  not  refer  to  the 
statement  in  the  abstract.  That  is  not  the  claim  of  the  party, 
but  merely  a  description  of  the  claim  he  had  preferred.  The 
claims  referred  to  are  obviously  those  contained  in  the  notice, 
and  supported  by  the  evidence,  which  have  been  embraced 
in  the  report  of  the  commissioner.  The  government  con- 
firmation operates  upon  the  claim  as  it  has  been  exhibited  in 
the  notice,  and  supported  by  the  evidence  accompanying  it. 

When  the  notice  and  evidence  ascertain  the  quantity,  the 
claim  is  fiilly  ratified.  When  it  does  not,  only  7,200  feet  are 
allowed.  The  precise  effect  given  to  the  confirmation  is  ex- 
pressed. It  is,  to  establish  the  claim  as  if  the  titles  were  in 
existence.  It  will  be  seen  that  the  claim  of  Basil  Chastang 
meets  every  requisition  of  the  act.  The  allegations  of  the 
notice  show  that  the  grant  has  been  lost;  that  thirty-two 
years  of  occupation  has  existed ;  and  that  the  quantity  is  de- 
finite. The  claim,  then,  is  confirmed  as  if  the  titles  were  in 
existence.  The  question  arises,  what  titles?  The  answer 
must  be,  those  described  in  the  notice,  and  whose  existence 
was  made  probable  by  the  evidence. 

It  is  supposed  that  the  title  does  not  become  complete  till 
the  survey  and  location  are  perfected.  The  5th  section  em- 
powers the  Register  and  Receiver  to  direct  the  location  and 
survey.  And  when  there  are  conflicts,  the  authority  is  given 
to  the  same  officers  to  decide  them  according  to  the  one  or 
the  other  of  two  rules :  1st.  To  respect  the  lines  agreed  on 
between  parties ;  but  if  there  have  been  none  such,  then  to 
divide  the  land,  unless  one  had  trespassed  on  the  claim  of  the 
other. 

No  other  mode  of  proceeding  in  the  case  of  conflicting  lo- 
cations is  to  be  found  in  the  act.     1  Land  Laws,  824,  §  4. 

The  question  then  plainly  arises,  whether  the  title  of  the 
plaintiff  is  dependent  upon  the  location  and  survey,  or 
whether  the  act  was  sufficient.  In  the  argument  in  Dill's 
case,  a  patent  was  declared  to  be  necessary,  and  the  same  ar- 
gument was  submitted  to  the  Supreme  Court  of  the  United 
States  in  the  case  of  Farmer's  Heirs  v.  Eslava.  The  court  in 
that  case  decided  between  confirmed  titles ;  one  of  which  had 
been  prosecuted  to  the  issuing  of  a  patent,  and  the  other  had 
only  been  surveyed  and  certified.     The  court  say,  ^^  that  the 
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patent  gives  no  title  to  the  patentee  superior  to  what  a  confirma- 
tion had  given^  The  court  recognizes  the  importance  of  the 
pre-existing  right  under  the  Spanish  government.  It  says : 
"A  certificate  of  confirmation,  such  as  Eslava  had,  is  very 
different  from  a  certificate  of  purchase,  as  the  former  shows  that 
the  legal  title  has  already  passed^  while  the  latter  is  merely  evi- 
dence that  it  ought  to  be  passed.  A  patent  is  necessary  to 
complete  the  legal  title  in  the  last  case,  but  not  in  the  first."  9 
Howard,  446-447.  , 

The  court  in  this  case  shows  no  countenance  to  the  doc- 
trine of  the  necessity  of  a  patent  survey  or  location.  In  that 
case  the  Land  Office  had  overruled  Eslava's  right,  and  upon 
that  opinion  had  excluded  Eslava,  but  the  court  held  that  the 
conflicting  rights  were  not  in  the  cognizance  of  the  officers  of 
the  Land  Office.     9  Howard,  449. 

The  whole  argument  in  this  decision  indicates  strongly  that 
the  court  considers  the  title  as  complete  by  the  act  of  Con- 
gress, and  that  the  proceedings  subsequent  between  adverse 
claimants  do  not  conclude  as  to  title. 

The  question  came  up  in  the  ease  of  Stoddard  v.  Chambers. 
It  will  be  found  stated  in  the  argument  of  counsel.  2  How- 
ard, 307,  3d  point.  The  facts  of  the  title  will  be  found  stated 
in  the  argument  of  Ewing,  307.  The  court  say,  in  that  case  : 
"  A  confirmation  by  act  of  Congress  vests  in  the  confirmee 
the  right  of  the  United  States,  and  a  patent  if  issued  could 
only  be  evidence  of  this."  No  stress  is  laid  upon  the  fact 
that  there  had  been  no  official  survey. 

In  Chouteau  v.  Eckhart,  the  Supreme  Court  says :  •'  The 
plaintiff's  title  is  prima  facie  a  good  legal  title,  and  will  sup- 
port an  ejectment,  on  the  act  of  1836,  standing  alone,  if  the 
land  can  be  identified,  as  confirmed,  without  resort  to  the 
patent."  This  court  held  in  Strother  v.  Lucas,  12  Peters, 
454,  "  that  a  grant  may  be  made  by  a  law,  as  well  as  a  patent 
pursuant  to  a  law,  is  undoubted,  and  a  confirmation  by  a  law 
is  as  fully,  to  all  intents  and  purposes,  a  grant,  as  if  it  con- 
tained in  terms  a  grant  de  novo."     2  How.  372-3. 

The  language  of  the  act  of  4th  July,  1836,  provides  that 
the  decisions  of  the  recorder  of  land  titles  in  favor  of  land 
claimants,  under  a  particular  act,  as  entered  in  the  transcript 
of  decisions  transmitted  to  the  General  Land  Office,  and 
which  had  been  laid  before  Congress,  be  confirmed. 
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The  principle  of  these  decisions  is  carried  to  their  full  ex- 
tent in  the  case  of  Ladiga  v.  Roland.  It  was  held,  that  a 
right  to  a  reserve  conferred  by  a  treaty  with  the  Creek  tribe 
of  Indians  did  not  stand  in  need  of  location  to  perfect  the 
right  of  the  reservee,  although  the  treaty  provided  for  the  lo- 
cations and  selections.     2  Howard,  581. 

The  efficiency  of  laws  in  conferring  legal  rights  against 
patents  or  other  evidences  afforded  by  the  executive  depart- 
ments of  the  government,  will  be  further  shown  by  the  cases 
reported.     9  Howard,  314,  333. 

The  decisions  in  our  own  court  upon  this  subject,  are 
equally  to  the  point.  The  remarks  of  Judge  Ormond,  in  the 
7  Ala.  Rep.  656,  are  pertinent  and  well  considered,  and  seem 
to  have  been  written  in  an  exact  conception  of  the  character 
of  these  titles. 

It  being  then  apparent  that  the  acknowledgment  of  the 
claim  of  the  plaintiffs  by  the  government  as  legitimately 
founded,  and  its  declaration  that  it  should  be  confirmed  as  if 
the  titles  were  in  existence,  brings  us  to  the  consideration  of 
the  second  branch  of  the  statute. 

What  is  the  effect  of  the  confirmation  on  the  location  of 
the  lot  ? 

The  provision  of  the  act  of  1822  is,  that  in  all  such  claims, 
where  the  quantity  claimed  is  not  ascertained,  no  one  claim 
shall  be  confirmed  for  more  than  7,200  feet. 

Where,  then,  do  you  look  for  the  ascertainment  of  the 
quantity  ?  You  look  to  the  notice  of  the  claim,  to  the  evi- 
dence upon  it.  These  are  required  to  show  the  quantity,  and 
to  identify  the  claim  for  the  inquiries  of  the  government. 

The  powers  given  to  the  commissioner  by  the  5th  section 
of  the  act  of  25th  April,  1812,  for  examination  are  plenary. 
He  is  authorized  to  ascertain  "  every  other  matter  respecting 
said  claims  which  may  effect  the  justice  or  validity  thereof." 

When,  therefore,  the  claim  is  ascertained  in  the  notice  and 
record  of  the  commissioner,  the  confirmation  operates  upon 
it  as  there  exhibited.  The  officers  of  the  Land  Office  have 
no  option  in  regard  to  the  survey  and  location,  except  to  fol- 
low the  title  confirmed. 

The  case  of  Mackay  v.  Dillon,  4  Howard,  421,  arose  under 
the  act  of  13th  June,  1812,  relative  to  Missouri.    The  act 
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does  not  operate  upon  a  report  or  evidence,  but  upon  the 
rights,  titles  and  claims  of  portions  of  lots  possessed,  cultiva- 
ted or  inhabited  prior  to  the  20th  December,  1803 ;  the  con- 
firmation is  according  to  their  respective  rights. 

This  quality  of  the  act  is  directly  referred  to  by  Justice 
Catron  in  his  opinion.  4  Howard,  446.  The  court  in  this 
case,  for  the  reason  that  no  survey  or  evidence  was  adopted 
by  the  act,  held,  that  an  instruction  holding  a  private  survey 
to  be  conclusive  was  wrong.  But  in  the  case  following,  even 
under  this  act,  which  in  no  manner  refers  to  a  claim  as  made  to 
the  Land  Office,  or  to  the  evidence  adduced  in  its  support,  the 
court  held  that  the  land  could  be  identified  by  a  private  sur- 
vey. Judge  Catron,  on  page  462  of  the  case,  refers  to  this 
point.  He  says :  "  The  second  instruction  given  by  the  Cir- 
cuit Court  was,  that  the  notice  of  claim  filed  with  the  Recorder 
and  exhibited  to  the  board,  was  evidence  of  the  extent  of  said 
claim  to  commons.  The  competency  of  the  evidence  was  not 
objected  to  on  part  of  the  plaintiff.  It  was  such  as  she  her- 
self resorted  to  for  the  establishment  of  the  extent  and  boun- 
dary of  her  own  claim,  and  aside  from  the  legal  and  official 
survey  of  the  commons  made  in  1832,  is  the  only  evidence 
of  boundary  that  is  likely  to  exist  at  no  future  distant  day, 
and  was  the  usual  evidence  introduced  to  prove  the  fact  be- 
before  the  survey  of  1832  was  made.  The  court  gave  no 
opinion  on  its  effect,  but  properly  left  it  to  the  jury.  The 
language  of  the  instruction  thus  approved  is  as  follows : 
"  That  the  notice  of  claim  of  said  inhabitants  as  filed  with 
the  recorder  of  land  titles,  and  exhibited  before  the  board  of 
commissioners,  read  here  to  the  jury,  is  evidence  of  extent  of 
solid  claim  to  said  commons."     4  Howard,  456. 

The  case  of  Bissell  v.  Penrose,  which  proceeds  entirely  on 
the  effect  of  an  act  of  Congress  upon  the  evidence  submitted, 
will  be  found  to  maintain  the  view  that  we  are  now  present- 
ing to  the  court.  That  when  the  quantity  is  ascertained  by 
the  claim  and  the  evidence  adduced  to  support  it,  the  confir- 
mation operates  at  once  to  vest  the  entire  estate  in  the 
confirmee.  In  this  case  the  court  say:  "The  case  before 
us  depends  upon  the  construction  of  our  acts  of  Congress 
disembarrassed  from  any  inquiries  into  the  origin  of  the 
grants,  or  into  the  rights  and  principles  upon  which  they 
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were  founded,  or  which  made  it  the  duty  of  the  government 
under  the  treaty  to  acknowledge  them.  Inquiries  of  this 
kind  were  closed  on  the  confirmation  of  the  grants  by  the  act 
of  1836.  The  title  then  became  complete.  It  became  an 
American,  not  a  Spanish,  title."  The  court  then  proceeded 
to  declare  that  a  private  survey  identified  the  land,  preserved 
it  from  other  claims,  and  that  the  act  of  Congress  ratifying 
the  claim  entitled  the  confirmee  to  it  according  to  the  survey. 

We  then  find  from  these  cases  that  they  are  regulated  by 
the  phraseology  of  the  acts  of  Congress,  and  determinable  in 
some  manner,  by  the  circumstances  of  the  case.  We  have 
found  that  the  powers  given  to  the  land  officers  do  not  effect 
contradictory  rights,  but  simply  as  to  disputed  boundaries. 

The  register  of  locations  is  nothing,  till  acted  on.  We  did 
not  accept  of  the  location,  nor  is  it  in  evidence. 

In  this  case  the  question  is  stripped  somewhat  of  its  diffi- 
culty by  the  aspects  of  the  defendant's  title. 

The  defendant  comes  in  as  a  donation  claimant.  He  pre- 
sents no  title  to  the  justice  of  the  government;  no  obligation 
to  bind  its  conscience.  The  United  States  has  continually 
recognized  its  duties  to  the  inhabitants  transferred  to  them, 
and  that  the  perfection  of  inchoate  or  imperfect  titles  was  a 
matter  of  conscientious  obligation.  This  principle  runs  through 
a  large  series  of  acts  of  Congress,  and  it  is  declared  and  ex- 
pounded in  the  decision  reported  in  12  Peters,  pp.  435-6-7-8. 

The  United  States  then,  in  recognizing  the  title  or  "claim" 
of  Chastang  as  founded  on  a  Spanish  grant,  having  definite 
dimensions,  created  an  estoppel  against  itself  and  all  persons 
claiming  through  it.  The  acknowledgment  applies  as  well  to 
the  extent  as  to  the  validity  of  the  claim.  The  United  States 
could  not  have  intended  to  open  a  litigation  between  itself  or 
those  claiming  from  it,  and  the  ancient  inhabitants,  or  to  arm 
by  donations  or  sales  its  own  citizens  with  means  of  vexation 
to  them.  "  They  had  in  object  to  ascertain  what  belonged 
to  the  United  States,  so  that  sales  could  be  safely  made,  the 
country  settled  in  peace,  and  dormant  titles  not  be  permitted 
either  to  disturb  ancient  possessions ;  to  give  to  their  holders  the 
valuable  improvements  made  by  purchasers,  or  the  sites  of 
cities,  which  had  been  built  by  their  enterprize."  12  Peters, 
448. 
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The  great  object  was  to  settle  by  act  of  Congress  the  title 
upon  an  American  basis,  after  previous  examination.  The 
estoppel,  then,  created  by  the  action  of  the  government,  is 
complete  against  the  defendant's  donation  title. 

The  charge  of  the  court  below  assumes  the  superiority  of 
our  paper  title. 

The  point  of  difficulty  lies  in  its  interpretation  of  boun- 
dary. 

We  say  that  the  acknowledgements  of  Congress  are,  1st, 
That  there  was  a  grant ;  2d,  That  it  covered  a  particular  and 
ascertained  lot ;  3d,  That  John  Chastang  was  the  grantee; 
4th,  That  the  title  had  been  devised  according  to  the  will  ex- 
hibited with  the  petition. 

We  say  that  this  acknowledgment  of  the  political  depart- 
ment of  the  government  operated  as  an  estopiiel  upon  it  and 
the  donation  claimants,  under  the  4th  section  of  the  act,  and 
the  persons  who  might  derive  title  from  them,  to  deny  these 
facts. 

If  a  government  survey  would  be  conclusive  of  boundaries, 
would  not  this  acknowledgment  of  limits  be  quite  as  authori- 
tative as  a  survey — not  between  another  Spanish  claimant 
and  Chastang — but  between  the  United  States  and  him  who 
is  to  receive  their  grant  as  a  donation  ? 

The  Supreme  Court  of  this  state  has  once  declared,  and 
Judge  Ormond  has  dropped  the  dictum,  that  the  interest  of 
the  donee  did  not  vest  till  the  grant.     16  Ala.  Rep.  239. 

The  donation  is  prospective,  while  the  confirmation  ope- 
rates on  an  existing  claim  and  validates  it.  2  Howard ;  8 
Howard  S.  C.  Rep.  313 ;  7  Ala.  556. 

An  acknowledgment  of  the  same  facts,  undei'  seal,  viz :  the 
existence  and  loss  of  a  grant,  lost  by  time,  or  possession  for 
thirty-two  years  of  possession  under  title,  with  a  confirmation 
as  if  the  titles  were  in  existence ;  would  constitute  such  evi- 
dence as  would  support  an  ejectment.  How  much  more  is 
this  the  case  when  these  acknowledgments  are  found  in  an 
act  of  Congress. 

The  defendants  in  error  contend  that  the  lessors  of  the  plain- 
tiff below  do  not  connect  themselves  with  the  title  of  John 
Chastang.    The  will  of  John  Chastang  is  a  part  of  Basil 
Chastang's  application,  and  is  made  the  foundation  of  the 
39 
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claim.  Congress  has  affirmed  the  validity  of  that  will  and  the 
capacity  of  the  parties  to  take  under  it.  It  is  as  if  the  Uni- 
ted States  had  taken  the  names  and  estate  of  the  devisees 
and  noted  them  in  the  act.  The  recitals  created  an  estoppel 
against  the  United  States  and  all  parties  claiming  under  the 
United  States.  12  Peters,  454-458.  The  title  is  an  Ameri- 
can grant,  and  the  evidence  submitted  loses  its  value  after 
the  United  States  has  adopted  and  acted  on  it.  The  evidence 
operated  as  an  inducement  to  the  government  to  act,  but  the 
act  is  valid  not  in  consequence  of  the  sufficiency  of  the  in- 
ducement, but  the  fullness  of  the  power  of  the  United  States. 
The  act  of  Congress  "merges  all  previous  requirements  and 
all  further  inquiries  into  such  requirements  when  the  grant 
is  relied  on,"  &c.     9  Howard  S.  C.  Eep.  155-371. 

The  question  now  comes  as  to  the  statute  of  limitations. 
Louison  received  the  lot  from  Dr.  Chastang's  devise.  He 
had  been  in  possession  for  upwards  of  thirty  years,  the 
longest  period  of  prescription  under  the  Spanish  law.  This 
possession  was  held  under  a  legitimate  government,  from 
1780  to  1800 ;  and  under  the  de  facto  governments  after. 
The  title  was  one  protected  by  the  Louisiana  treaty.  The 
United  States  never  sought  to  divest  these  rights,  but  to  es- 
tablish them  as  they  were  held  under  the  laws  and  usages  of 
the  former  governments. 

Louison  had  a  life  estate.  No  person  ever  trespassed  on 
the  possession  of  Chastang.  No  adverse  right  was  ever  pre- 
tended against  him.  The  first  interruption  was  after  his 
death.  The  statute  of  limitations  might  run  against  her  life 
estate,  but  not  against  those  who  hold  in  remainder.  4  John. 
Rep.  390 ;  5  Cowen,  103 ;  3  B.  «&  C.  757 ;  Tillinghast  Ad- 
ams, 57.  The  defendant  in  error  insists  that  the  legal  title  was 
in  Basil  for  the  use  of  the  legatees.  The  United  States 
cannot  be  supposed  to  create  such  estates,  and  if  they  did, 
the  statute  of  uses  of  Alabama,  in  this  case,  would  execute 
the  use. 

What  rights  were  placed  before  the  government?  They 
were  those  derived  from  John  Chastang.  What  considera- 
tions were  addressed  to  the  government  to  induce  a  confirma- 
tion? They  were  the  grant  made  to  Chastang,  which  had 
been  lost,  and  his  long  continued  occupation,  affording  evi- 
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dence  of  it.  What  evidence  of  title  was  shown  to  connect 
the  claimants  with  the  land  ?  It  was  the  will^of  John  Chas- 
tang.  On  whose  behalf  was  the  claim  presented  ?  It  was 
on  behalf  of  the  legatees  under  the  will.  How  would  the 
patent  have  issued  under  the  Land  Office  regulations  ?  To 
the  legal  representatives  of  Chastang.  Instructions  before 
cited. 

The  defendants  in  error,  finally,  place  themselves  upon  an 
outstanding  title  of  Baudain,  and  say  this  is  superior  to  ours. 
It  is  shown  that  Baudain  never,  for  one  hour,  had  any  pos- 
session of  the  land.  Plumbly,  without  right  or  claim,  entered 
in  the  fall  of  1813,  to  the  east  of  or  into  the  enclosed  lot  of 
Chastang. 

No  antecedent  fact  to  support  this  title  of  Baudain  is  pre- 
sented. It  has  the  support  of  a  government  confirmation, 
but  the  patent  is  issued  with  this  significant  saving,  "sub- 
ject to  any  just  claim  or  claims  to  all  and  every  part  thereof,  of 
all  and  every  person  or  person?,  bodies  politic  or  corporate, 
derived  from  the  United  States,  or  from  the  British,  French, 
or  Spanish  authorities.  To  have  and  to  hold  the  same,  sub- 
ject to  any  just  claim  as  aforesaid,  so  that^the  United  States 
and  no  one  claiming  by,  through,  or  under  them,  shall  set  up 
any  claim  thereto."  Then  there  is  obviously  upon  the  face 
of  the  patent  itself,  a  refutation  of  the  doctrine  that  the  Bau- 
dain claim  has  been  established  at  our  expense.  The  govern- 
ment has  confirmed  both  tracts,  and  has  provided,  in  a  limi- 
ted number  of  cases,  for  the  settlement  of  the  conflicting 
boundaries.  In  this  case  there  is  and  could  have  been  no  ad- 
judication between  the  rights,  nor  were  the  officers  of  the 
Land  Office  clothed  with  the  powers  to  adjudicate  such 
rights. 

The  Baudain  title,  however,  has  no  connection  with  the 
defendant's  possession.  It  is  outstanding.  To  be  availa- 
ble it  must  be  operative,  subsisting,  such  as  will  sustain  an 
ejectment.  This  has  been  tried  with  the  Baudain  title  and 
failed. 

The  title  must  be  so  available  that  the  defendant  could  not 
resist  it.  3  Wash.  C.  C.  498 ;  3  John.  375 ;  4  Dana,  561  ; 
4  John.  202 ;  9  Yerger,  325 ;  6  John.  257.  The  title  in  a 
stranger  is  a  shield  to  the  defendant.    He  is  permitted  to 
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avail  himself  of  it,  but  it  is  stricti  juris,  and  must  be  clearly 
established.     6  Peters,  302-312. 

Phillips,  contra: 

Basil  Chastang  made  application  in  May,  1813,  for  a  con- 
firmation. 

He  exhibited  no  title  whatever,  but  expressed  a  belief  that 
his  father  once  had  one. 

In  the  case  of  Dill,  decided  at  last  term  upon  the  same  title, 
the  court  decided  that  the  Chastangs  had  no  title,  except  such 
as  they  derived  from  the  act  of  1822. 

The  will  of  John  Chastang,  executed  in  1805,  was  filed,  not 
for  the  purpose  of  asking  the  government  of  the  United 
States  to  examine  into  its  provisions,  to  approve  or  disapprove 
of  its  limitations,  or  in  any  manner  to  take  cognisance  of  its 
trusts  or  its  conditions,  but  simply  to  show  the  Land  Officers 
the  warrant  or  letter  of  attorney,  by  which  Basil  Chastang 
considered  himself  as  justified  in  presenting  himself  as  the 
claimant. 

He  states  in  his  application,  that  he  acts  for  "himself  and  the 
other  legatees  therein  named,"  and  the  prayer  of  the  pe- 
tition is,  that  as  "executor  aforesaid,  he  may  be  confirmed  in 
his  claim  to  said  lot." 

The  5th  section  of  the  act  of  1812  defines  the  duty  of  the 
commissioners,  to  the  investigation  of  the  validity  of  the 
claim.     U.  S.  Stat.  2  vol.  715. 

The  character  of  the  will,  therefore,  was  a  matter  of  no 
sort  of  consequence  to  the  government,  nor  can  it  be  sup- 
posed in  making  a  grant,  to  have  any  reference  to  its  pro- 
visions. 

Whether  the  limitations  of  the  will  were  such  as  would  be 
supported  in  the  State  Courts  or  not,  are  inquiries  which  the 
government  never  intended  to  make,  but  they  pass  the  title 
to  the  individual  reported  to  Congress  as  the  claimant,  and 
leave  questions  as  to  the  rights  of  property  between  parties 
to  be  settled  by  the  State  tribunal. 

The  opposite  view  is,  that  Congress,  in  legalizing  the  claim, 
approves  also  the  titles  or  authority  under  which  the  claim- 
ant appears,  and  in  this  case,  not  only  made  a  grant  of  title 
in  1822,  but  made  it  to  take  effect  as  provided  for  by  the  will, 
of  1805. 
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Suppose  the  will  to  be  opposed  to  the  laws  of  the  State. 

Suppose  it  invalid  to  pass  an  estate,  in  not  complying  with 
legal  requisitions  as  it  is  in  this  very  case,  is  the  act  of  Con- 
gress to  give  it  validity,  and  thus  override  State  authority  ? 

The  claimant  does  not  ask  that  a  grant  may  be  made,  to 
conform  to  the  provisions  of  the  will ;  but  that  as  executor, 
he  may  be  confirmed  in  his  claim.  Having  obtained  the  con- 
firmation, the  laws  of  the  State  would  have  compelled  him, 
if  the  will  was  valid,  to  permit  the  property  to  be  enjoyed  as 
it  directed. 

The  case  stands  in  the  same  position,  as  if  Basil  had  made 
an  application  in  right  of  his  father,  or  as  executor  of  his 
father,  without  filing  the  copy  of  the  will.  In  either  case  the 
title  flows  from  the  government  upon  the  actor  in  the  land 
office,  the  claimant,  and  the  rights  whicli  lie  behind  this 
are  settled  by  the  State  tribunals. 

It  is  the  claimant,  and  not  the  party  really  in  interest,  who 
takes  the  title.  Strother  v.  Lucas,  G  IPet.  763 ;  Same  case,  12 
Pet.  458 ;  Stoddard  v.  Chambers,  2  Howard  316 ;  Kussell  v. 
Penrose,  8  Howard  338 ;  La  Roche  v.  Jones,  9  Howard  170. 

Not  only  was  the  report  in  favor  of  Basil  as  claimant,  but 
the  patent  certificate  issued  in  his  name,  and  upon  this  certificate 
if  a  patent  had  ever  issued,  it  would  have  conformed  to  the 
certificate. 

Under  this  act  and  patent  certificate,  can  it  be  denied,  that 
Basil  could  have  maintained  his  action  of  ejectment  against  a 
stranger  ?  Could  he  have  been  defeated  by  showing  an  out- 
standing life  estate  in  Louison,  or  after  her  death,  by  proving 
there  were  other  heirs  entitled  ? 

It  seems  to  me,  as  against  all  the  world  he  held  the  legal 
title,  and  as  against  those  who  were  interested  under  the  will, 
he  held  the  title  subject  to  their  equities. 

In  the  case  of  Hall  v.  Eoot,  19  Ala.  Hep.,  the  claim  was 
made  by  Thos.  Dunn,  in  right  of  his  father  Cornelius  Dunn. 
Before  the  claim  was  acted  on,  Thomas  died.  The  claim  was 
revived  by  Thomas  Byrne,  the  son-in-law,  and  he  conveyed 
to  Root ;  the  point  was  made  that  the  confirmation  was  in 
law  to  the  heirs  of  Dunn,  but  the  Court  overruled  the  objec- 
tion, and  held  the  legal  title  to  been  vested  by  the  confirma- 
tion in  Byrne. 
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Suppose  the  government  had  issued  a  patent  reciting  that 
Basil  had  made  an  application  on  behalf  of  himself  and  the 
other  legatees,  and  in  consideration  thereof,  had  vested  the 
legal  title  in  said  Basil,  to  be  held  for  his  use  as  well  as  for 
the  use  of  his  co-legatees,  would  not  Basil  have  been  invested 
with  a  legal  title  to  have  enabled  him  to  maintain  ejectment? 

The  legal  title  passed  by  the  act,  but  with  the  condition  an- 
nexed that  it  might  be  located  by  the  Kegister  and  lieceiver 
under  5th  sec.  of  act  of  1822,  and  the  State  Court  can  exer- 
cise no  jurisdiction  upon  the  location  so  determined. 

The  letter  of  the  commissioner,  July,  1824,  in  reference  to 
the  city  map  of  Mobile,  stating  that  he  had  determined  not  to 
issue  any  more  patents  until  "the  land  officers  shall  have  de- 
cided upon  interfering  or  conflicting  claims."  2  Vol.  Instruc- 
tions and  Opinions  841 ;  See  also  741. 

The  title  outstanding  in  Baudain  was  a  complete  defence, 
as  it  showed  a  superior  title  to  the  plaintiffs,  although  it 
might  be  barred  as  against  defendant ;  an  outstanding  title 
is  said  to  be  one  which  would  afford  a  recovery  against  either  of 
the  contending  parties.  Hall  v.  Gittinge,  2  liar.  &  John. 
125. 

In  the  case  of  Foster  v.  Joyce,  3  Wash.  501,  the  court  say 
the  title  outstanding  must  be  a  subsisting  available  title,  "on 
which  the  asserted  owner  might  recover  if  he  were  the  lessor 
of  plaintiff. 

So  in  4  Wash.  171,  it  is  stated  that  the  outstanding  title 
must  be  better  than  plaintiff's. 

A  title  under  statute  in  a  third  person,  which  would  bar 
the  plaintiff,  if  such  third  person  were  defendant,  will  defeat 
his  recovery  against  any  other  person.  1  Nott  &  McCord 
307. 

Elder  patent  tolled  in  behalf  of  the  defendant's  possession. 
4  B,  Monroe  387. 

The  defendant  may  have  no  right  to  the  property,  but  it  is 
equally  clear  the  plaintiff"  has  uo  right  to  recover,  because  he 
has  no  title.     6  Mis.  335. 

The  right  of  entry  destroyed  by  adverse  possession  inures 
to  the  benefit  of  possessor.  Chiles  v.  Clark,  1  A.  K.  Mar. 
582;  Chiles  V.Jones,  4  Dana  482;  Colston  v.  McVay,  1  A. 
K.  Mar.  251. 
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Presumptions  are  sometimes  indulged  in  favor  of  the  pos- 
session, but  not  against  it.     Adair  v.  Lott,  3  Ilill,  186. 

Basil  having  been  invested  with  the  legal  title  by  the  act 
of  1822,  was  subject,  from  that  time,  to  the  operation  of  the 
statute  of  limitations,  which  on  bamng  him,  would  also  bar 
his  cestui  que  trust.  Le wen  on  Trusts,  24  Law  Lib.  307 ;  3 
Pierre  Williams  310. 

DARGAN,  C.  J. — The  plaintiffs  rely  upon  the  same  title 
on  which  they  did  in  the  case  of  the  Heirs  of  Chastang  v. 
Dill,  decided  at  the  last  term,  but  they  did  not  introduce  all 
the  written  evidence  of  title  offered  in  that  cdse.  In  this, 
they  have  omitted  the  certificate  of  confirmation  and  the 
warrant  of  survey  issued  by  the  Register  and  Receiver  of  the 
Land  Office  at  St.  Stephens,  and  consequently,  they  rely 
upon  the  application  of  Basil  Chastang,  made  to  the  com- 
missioner in  behalf  of  himself  and  the  other  devisees  under 
the  will  of  John  Chastang,  the  will  of  John  Chastang,  de- 
ceased, the  report  of  the  commissioner  to  the  Secretary  of  the 
Treasury  recommending  the  confirmation  of  the  claim,  and 
the  subsequent  act  of  Congress,  passed  the  8th  of  May,  1822, 
by  which  the  claim  was  confirmed.  The  defendant  again  in- 
sists, that  the  plaintiffs  have  failed  to  show  such  a  legal  title 
as  will  sustain  the  action  of  ejectment.  We,  however,  think 
it  is  the  act  of  Congress  that  gives  the  title,  and  not  the  sub- 
sequent location  and  survey  which  the  Register  and  Receiver 
Avas  authorized  to  make  under  the  fifth  section  of  that  act. 
The  plaintiff's  claim  is  of  that  class  which  is  confirmed  by 
the  third  section  of  the  act ;  that  is,  a  claim  that  had  passed 
through  the  office  of  the  commandant,  and  founded,  as  the 
claimant  supposed,  on  a  grant  that  was  lost.  The  third  section 
of  the  act,  referring  to  such  claims,  declares,  that  they  "  shall 
he  confirmed  in  the  same  manner  as  if  the  titles  were  in  existence^ 
Now  I  take  it,  that  the  true  meaning  of  the  word  "  confirmed," 
as  here  used,  is  to  make  make  good,  or  establish ;  the  claim, 
therefore,  which  before  the  act  was  invalid,  is  thereby  made 
good  and  valid.  The  question  might  be  asked,  from  what 
time  did  Congress  conceive  that  the  validity  of  the  claim 
would  date  ?  The  answer  would  be,  from  the  time  of  the 
passage  of  the  act.     It  was  this  that  gave  validity  to  the 
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claim ;  and  I  see  nothing  in  the  act  from  which  it  can  be  in- 
ferred, that  its  validity  was  intended  to  be  deferred  or  post- 
poned, until  a  subsequent  period  ;  and  if  it  was  the  intention 
of  Congress,  to  make  the  claim  valid  from  the  date  of  the  act 
as  against  the  government,  it  was  at  that  period  of  time  that 
the  plaintiffs  received  a  title,  the  character  of  which  is  pre- 
cisely the  same,  as  if  the  original  grant  (supposing  one  to  have 
been  obtained  by  the  applicant,  which  had  been  lost,)  had 
been  in  existence.  Consequently,  the  title  thus  derived  under 
the  act  of  1822  is  a  legal  title  as  contra-distinguished  from  an 
equitable  title.  This  view  I  think  in  accordance  with  several 
decisions  of  the  Supreme  Court  of  the  United  States. 

In  the  case  of  Farmer's  Heirs  v.  Eslava,  9  How.  421. 
the  plaintiff's  title  consisted  of  a  claim  founded  on  a  French 
grant  to  Groudel,  bearing  date  in  1757.  Groudel  conveyed 
to  Guichandene,  who  sold  to  Count  Pascher,  who,  by  deed 
alleged  to  be  lost,  conveyed  to  Robert  Farmer.  This  claim 
was  presented  to  the  commissioners  by  the  heirs  of  Farmer, 
who,  by  their  report,  recommended  its  conlirmation,  and  the 
plaintiffs  insisted  that  it  was  confirmed  by  the  act  of  1822. 
The  plaintiffs  also  showed,  that  a  certificate  of  confirmation 
had  been  issued  by  the  Register  and  Receiver  of  the  Land 
Office,  and  the  claim  located  and  surveyed,  after  which  a 
patent  regularly  issued  to  the  plaintiffs,  professing  to  convey 
such  title  as  the  government  then  had  in  the  premises,  sub- 
ject however  to  all  just  claims  derived  from  the  government 
of  the  United  States,  or  from  the  Spanish,  French  or  British 
authorities. 

The  title  of  Eslava  consisted  of  a  Spanish  concession, 
dated  in  1788,  granted  to  Elizabeth  Fonnerette,  who  convey- 
ed it  to  Fontennella,  who  sold  to  Orsona,  and  Orsona  con- 
veyed to  Eslava.  The  claim  of  Eslava  had  been  presented 
to  the  commissioner,  who  reported  it  as  one  that  had  passed 
through  the  office  of  the  commandant,  and  recommended  its 
confirmation.  This  claim  was  confirmed  by  the  third  section  of 
the  act  of  1822,  as  one  founded  on  a  grant  that  had  been  lost. 
He  also  showed  a  certificate  of  confirmation  issued  by  the 
Register  and  Receiver,  and  further,  that  the  claim  had  been 
located  and  surveyed,  but  no  patent  had  been  issued  to  him ; 
nor  did  it  appear  that  he  had  ever  applied  for  one.     The  Su- 
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preme  Court,  confining  its  decision  exclusively  to  the  titles  de- 
rived from  the  United  States,  said,  "  Both  claims  were  confirm- 
ed by  Congress  at  the  same  time ;  the  former  then  is  no  better 
than  the  latter."  This  language,  as  well  as  the  entire  opinion 
delivered  in  the  case,  shows  that  the  Supreme  Court  consid- 
ered that  it  was  the  act  of  Congress  of  1822  that  gave  the  title, 
and  not  the  subsequent  location  and  survey,  or  patent  issued 
thereon ;  and  as  the  claims  of  both  parties  to  the  same  lot  were 
confirmed  by  the  same  act,  the  one  could  not,  by  virtue  of  the 
title  thus  derived,  claim  superiority  over  the  other ;  for  both 
titles  dated  from  the  same  period  of  time,  and  both  were  de- 
rived from  the  same  authority.  This  decision  is  sustained  by 
the  cases  of  Stoddard  v.  Chambers,  2  Howard,  307,  and 
Chouteau  v.  Eckart,  ib.  344.  Indeed  it  cannot  be  doubted, 
but  that  a  title  may  as  well  pass  by  an  act  of  Congress,  as  by 
an  act  of  a  ministerial  officer  of  the  government ;  and  when 
a  claim  is  presented  to  Congress  and  is  confirmed,  its  validity 
as  against  the  government  must  date  from  that  period.  And 
if  there  is  nothing  in  the  act  itself  that  would  show  that  the 
title  did  not  then  pass  to  the  claimant  or  confirmee,  we  should 
hold  that  the  title  thus  derived  was  a  legal  one,  which  would 
sustain  the  action  of  ejectment,  if  the  particular  land,  the 
title  to  which  was  confirmed,  could  be  identified  or  ascertained 
by  proof  aliunde.     See  Ladiga  v.  Roland,  2  How.  581. 

Nor  does  this  construction  conflict  with  the  fifth  section  of 
the  act,  which  gives  to  the  Register  and  Receiver  authority  to 
direct  the  manner  in  which  the  claims  to  land  thereby  con- 
firmed should  be  located  and  surveyed,  and  also  to  decide  be- 
tween the  parties  in  all  cases  of  conflicting  claims.  These 
locations  and  surveys  were  not  only  necessary  to  give  the 
claimants  convenient  evidence  of  title,  but  when  the  claim 
did  not  show  the  quantity  of  land  claimed,  nor  the  bounda- 
ries by  which  the  quantity  could  be  ascertained  and  the  par- 
ticular land  identified,  they  became  indispensable,  in  order 
to  fix  the  title  to  the  precise  land  granted  by  the  confirmation. 
But  when  the  claim  shows  the  quantity,  and  the  identity  of 
the  land  can  be  ascertained,  then  the  location  and  survey  are 
not  indispensable,  for  it  is  the  act  of  Congress,  and  not  the 
subsequent  location,  that  gives  the  title.  We  therefore  must 
hold,  (applying  this  test  to  the  plaintiff's  claim,)  that  the  title 
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derived  under  tlie  act  of  tbe  8th  of  May,  1822,  is  a  legal  one 
on  which  an  action  of  ejectment  may  be  brought. 

But  it  is  again  insisted,  on  the  part  of  Armstrong,  that 
the  title  derived  under  the  act  of  Congress  vested  in  Basil 
Chastang,  and  not  in  the  devisees  of  John  Chastang,  accord- 
ing to  the  provisions  of  his  will. 

It  is  true  that  the  legal  title,  b}'  these  acts  of  confirmation, 
vests  in  the  claimants,  for  it  is  in  their  favor  the  act  was 
passed,  and  the  legal  title  passing  from  the  government  by 
the  act,  it  can  vest  only  in  the  person  who  was  designed  to 
take.  Independent  of  all  authority,  this  seems  to  be  self-evi- 
dent ;  but  the  question  is  well  settled  upon  authority,  Bissell 
V.  Penrose,  8  How.  317  ;  Laroche  v.  Jones,  QIIow.  170;  Stro- 
ther  V.  Lucas,  6  Peters,  763  ;  12  Peters,  458  ;  2  How.  316. 
This  proposition,  however,  does  not  solve  the  question.  The 
inquiry  still  is,  who  is  the  claimant  in  the  case  before  us  ? 
To  answer  this  inquiry,  Ave  must  ascertain  what  constitutes 
the  claim,  and  by  whom  or  in  whose  favor  was  it  presented ; 
then,  applying  the  act  of  confirmation  to  the  claim  thus  pre- 
sented, we  shall  be  able  to  discover  in  whom  the  legal  title  is 
vested.  The  claim,  as  I  imderstand  it,  is  the  right,  title  or 
interest,  propounded  bj'  the  applicant  to  the  Commissioner,  in 
reference  to  which  he  Avas  required  or  authorized  to  take  evi- 
dence, and  report  his  opinion  thereon  to  the  Secretary  of  the 
Treasury.  His  report  upon  the  claim  cannot  be  said  to  be 
the  claim  itself,  but  rather  his  opinion  or  conclusion  in  refer- 
ence to  it.  The  claim,  then,  consisting  of  the  right  or  title 
presented  to  the  Commissioner,  it  follows,  that  the  claimants 
are  those  Avho  are  alleged  in  the  application  to  him  to  have 
that  right  or  title,  and  the  act  of  Congress  confirming  the 
claim  vests  the  title  in  the  claimants,  according  to  their  inter- 
est as  propounded  to  the  Commissioner.  I,  therefore,  feel 
satisfied  that  the  title  granted  by  the  act  of  1822,  upon  the 
application  of  Basil  Chastang,  vested  not  only  in  him,  but  in 
all  the  devisees  of  John  Chastang,  deceased,  according  to  the 
provisions  of  his  will ;  for  the  application  or  claim  Avas  not  pre- 
sented by  Basil  Chastang  for  himself  alone,  but  also  in  be- 
half of  all  the  other  devisees  under  the  will  of  his  father ; 
they,  therefore,  were  all  claimants,  though  their  claim  was 
presented  by  Basil  Chastang  alone,  and  the  act  inured  to  the 
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benefit  of  all.  We  come,  therefore,  to  the  conclusion  that  the 
plaintiffs  have  shown  a  legal  title,  on  which  an  action  of  eject- 
ment may  be  sustained,  and  in  order  to  defeat  recovery,  the 
defendant  must  show  a  better,  or  at  least  an  equal  title,  either 
in  himself,  or  outstanding  in  another ;  and  this  leads  us  to  con- 
sider the  evidence  of  title  offered  by  the  defendant. 

To  show  title  in  himself,  the  defendant  proved  that  the  lot 
in  controversy  was  occupied  by  one  Plumley  in  1813,  who 
had  taken  a  lease  for  it  from  one  Pollard,  but  Plumley  dis- 
claimed the  tenancy,  and  asserted  title  in  himself.  In  1814 
Plumley  sold  the  lot  to  Schaffer,  who  entered  into  possession 
and  commenced  erecting  a  building,  but  died  shortly  after- 
wards. Carman  Frasee  intermarried  with  the  widow  of 
Schaffer,  and  completed  the  house.  After  the  death  of  Mrs. 
Frasee,  her  son  and  heir  at  law  sold  the  lot  to  one  Raizor, 
who  also  died,  and  the  lot  was  again  sold  by  order  of  the 
County  Court  of  TiLskaloosa,  and  was  purchased  by  Daniel 
Dill,  who  sold  it  to  the  defendant.  The  defendant  also  read 
in  evidence  the  application  of  Carman  Frasee  for  the  lot,  made 
to  the  Commissioner,  his  report  thereon  to  the  Secretary  of 
the  Treasury,  and  also  the  act  of  Congress  of  1822,  and  in- 
sisted that  it  was  confirmed  thereby.  But  the  record  does 
not  disclose  the  character  of  this  claim,  nor  the  report  of  the 
Commissioner  made  thereon;  we,  therefore,  cannot  judge  of 
its  validity  as  a  title,  and  will  dismiss  its  consideration  with- 
out further  remark.  The  defendant  also  read  in  evidence  a 
Spanish  concession,  granted  to  Henry  Baudain,  bearing  date 
in  1798.  This  claim  of  Baudain  had  been  presented  to  the 
Commissioner,  who  made  a  favorable  report  thereon,  recom- 
mending its  confirmation,  and  then  read  the  same  act  of  Con- 
gress showing  that  it  had  been  confirmed.  The  defendant  then 
proved  that  the  Register  and  Receiver  had,  under  the  author- 
ity of  the  fifth  section  of  the  act,  located  and  surveyed  this 
claim  in  the  year  1823,  whereupon  a  patent  was  issued  to 
Baudain  in  the  year  1837.  It  was  also  proved  that  the  locus 
in  quo  was  within  the  claim  of  Baudain,  and  was  covered  by 
the  patent.  But  it  was  shown  that  the  claimants  under  the 
patent  of  Baudain  had  brought  an  action  of  ejectment  in  1838, 
against  the  then  tenant  in  possession,  but  had  been  defeated 
on  the  ground  that  the  tenant,  and  those  through  whom  he 
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claimed,  had  had  the  adverse  possession  of  the  lot  for  more 
than  twenty  years.  Upon  this  evidence,  the  court  instructed 
the  jury  that  the  defendant  could  not  set  up  the  title  of  Bau- 
dain,  though  'perfect  within  itself,  because  it  was  not  a  subsist- 
ing title  against  the  defendant,  being  barred  as  to  him  by  the 
statute  of  limitations. 

We  all  agree  that  this  charge  was  erroneous.  We  have 
seen  that  the  plaintiff's  title,  as  well  as  the  title  of  Baudain, 
is  derived  from  the  same  source,  to  wit :  the  government  of 
the  United  States.  They  both  commence  at  the  same  point  of 
time,  and  from  the  same  authority  ;  and  if  it  be  true  that  the 
title  of  Baudain  is  perfect  within  itself  to  the  locus  in  quo^  it 
would  follow  as  a  necessary  sequence,  that  the  plaintiffs  have 
no  title  to  the  lot  sued  for.  They  derive  title  under  the  act 
of  1822,  and  of  course  can  take  only  such  title  as  that  act 
gives  them.  Baudain  derives  title  under  the  same  act,  and  if 
he  acquired  the  title  to  this  lot,  then  the  plaintiffs  could  not ; 
for  the  Federal  Grovernment  had  but  one  title,  and  if  this  was 
imparted  by  the  act  to  Baudain,  it  could  not  be  given  to  an- 
other. By  showing,  therefore,  a  perfect  title  in  Baudain,  the 
defendant  showed  an  absence  of  all  title  in  the  plaintiffs. 

But  no  question  was  made  in  the  court  below  upon  the 
comparative  merits  of  the  two  titles.  The  court  assumed  that 
the  title  of  Baudain  was  perfect,  and  we,  therefore,  have  ex- 
amined this  case  upon  this  assumption,  without  intending  to 
say  which  title,  that  of  the  plaintiffs  or  that  of  Baudain,  is  su- 
perior ;  or  rather,  as  between  them,  who  has  the  title  to  the 
lot  in  controversy.  That  question  can  only  be  properly  de- 
cided, when  it  is  made  the  point  in  the  court  below  on  which 
the  case  turns ;  but,  as  the  case  now  stands,  the  court  below 
thought  it  unnecessary  to  decide  between  the  two  titles,  and 
we  think  it  improper  for  us  to  do  so. 

This  view  renders  it  unnecessary  to  decide  the  question 
touching  the  statute  of  limitations ;  for  if  the  title  of  Baudain 
should  be  found  the  better,  it  will  prove  that  the  plaintiffs 
have  none,  and  if  the  title  of  the  plaintiffs  be  superior  to  that 
of  Baudain,  still  no  question  touchmg  the  statute  of  limita- 
tions can  arise,  for  the  defendants  will  then  fail  to  show  a  su- 
perior outstanding  title. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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HARRISON  &  SAUNDERS  vs.  HARRISON. 

1.  Husband  and  wife  constitute  in  I^al  contemplation  but  one  pei'son,  and  cannot 
therefore,  be  domiciled  in  different  States,  so  long  as  the  relation  remains 
unimpaired,  upon  which  their  legal  identity  depends. 

2.  Where  the  parties  married  in  Soutli  Carolina,  and  there  resided  for  several  yeare, 
and  afterwards  removed  to  this  State,  where  the  husband  pemianently  settled, 
the  wife's  legal  domicil  is  in  this  State,  notwithstanding  slie  lias  been  forced, 
by  her  husband's  cruel  treatment,  to  abandon  him,  and  seek  the  protection  of 
her  friends  in  South  Carolina. 

3.  No  other  State  ha.<  jurisdiction  to  aiuiul,  or  nuitvrially  to  impair  the  marriage 
relation  between  citizens  of  this  State ;  and  having  no  jurisdiction  of  the  sub- 
ject matter,  consent  of  parties  cannot  confer  it. 

4.  Where  the  marriage  was  celebrated  in  Sf)uth  Carolina,  and  tlie  husband,  by  his 
cruel  treatment  of  his  wife  wliile  domiciled  iti  tliat  State,  compelled  her  to 
abandon  him  antl  return  to  hor  jjurents,  :ui(l  afterwards,  by  promises  of  amend- 
ment, pei*8uaded  her  to  return  to  him,  which  j)romi8es  he  never  fulfilled,  but 
removed  with  her  to  this  State,  and  by  his  renewed  misconduct  and  ill-treat- 
ment again  compelled  her  to  abandon  him  and  seek  the  protection  of  her  friends 
and  relatives  in  South  Cai-olina,  where  she  subsequently  filed  a  bill  in  equity 
to  compel  him  to  make  provision  for  herself  and  her  infant  child,  and  to  enjoin 
him  from  molesting  her.     It  tras  held : 

1.  That  the  decree  of  the  Cluinceiy  Court  in  South  Carolina,  in  accordance  witli 
the  prayer  of  the  bill,  was  but  enforcing  the  duties  and  obligations  of  the 
mamage  relation,  and  did  not  annid  or  materially  impair  it. 

2.  That  the  condonation,  on  the  part  of  the  wife,  of  her  husband's  past  trans- 
gressions, was  rendered  inoperative  by  his  subsequent  ill-treatment,  and  that 
she  became  thereby  remitted  to  her  original  remedy  against  him. 

3  That  the  removal  of  the  parties  t  o  tins  State  did  not  deprive  the  wife  of  her 
remedy  for  past  transgressions  in  the  State  of  South  Carolina. 

4.  That  tlie  wife's  actmd  residence  in  South  Carolina  entitled  her  to  tlie  reme- 
dies afforded  by  the  courts  of  that  State,  for  her  personal  security,  and  to  the 
provisions  usually  made  by  those  courts  for  maintenance  consequent  upon 
the  husband's  ill-treatment  while  domiciled  within  their  juris<liction,/)rovjcfcrf, 
the  court  could  acquire  jurisdiction  over  the  husband. 

5.  That  the  husband,  by  answering  the  bill  without  objecting  to  the  jurisdiction 
of  the  court,  will  be  held  to  have  waived  his  right  to  make  the  objection, 
and  to  have  conceded  to  the  court  the  right  to  proceed. 

5.  A  decree  for  maintenance  to  the  wife,  rendered  by  the  Court  of  Chancery 
in  South  Carolina,  where  no  divorce  is  by  law  allowed,  to  continue  until  the 
reconciliation  of  the  parties  or  the  death  of  either  one  of  them,  cannot  be  enforced 
in  this  State  against  the  husband  who  has  subsequently  obtained  a  valid  de- 
cree of  divorce  in  the  courts  of  this  State,  except  for  the  amount  due  upon  the 
decree  at  the  time  the  decree  of  divorce  became  effectuaL  But  as  to  this 
amount,  the  subsequent  decree  of  divorce  is  no  estoppel,  although  the  main 
allegations  of  the  bill  upon  which  the  divorce  is  founded  are  in  conflict  with  the 
allegations  contained  in  the  wife's  bill  for  maintenance 
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6.  In  a  suit  upon  a  judgment  or  decree  of  another  State,  no  interest  can  be  allowed 
unless  proof  is  made  of  the  law  prescribing  the  rate  of  interest  in  that  State. 

T.  The  Appellate  Court  cannot  judicially  notice  the  table  showing  the  rate  of  in- 
terest in  the  several  States,  required  by  law  to  be  appended  by  the  Secretary 
of  State  to  the  published  acts  of  the  Legislature.  It  must  be  offered  in  evi- 
dence in  the  primary  court,  that  the  opposite  party  may  have  an  opportunity 
to  contest  its  correctness. 

Error  to  the  Circuit  Court  of  Dallas. 
Triel  before  the  Hon.  E,  Pickens. 

This  was  an  action  of  debt  by  Harriet  Harrison  against 
Margaret  Harrison  and  Francis  A.  Saunders,  the  personal 
representatives  of  Kirkland  Harrison,  deceased,  to  recover 
from  them,  as  such  representatives,  the  sum  of  fifty -five  thou- 
sand dollars,  upon  a  decree  of  the  Chancery  Court  of  Fair- 
field District,  in  the  State  of  South  Carolina. 

The  case  was  submitted  in  the  court  below  upon  an  agreed 
state  of  facts,  and  the  pleadings  were  considered  as  made  up 
to  suit  the  facts  thus  agreed  on,  so  as  to  present  every  legal 
question  which  could  properly  arise  out  of  them.  It  was 
farther  consented,  that  the  legal  remedies  of  the  parties  should 
be  finally  and  conclusively  determined  upon  the  statement  of 
facts  submitted,  saving  the  right  to  bring  the  case  to  this 
court. 

These  facts  are  substantially  as  follows : 

That  the  plaintiff,  whose  maiden  name  was  Harriet  Ellison 
without  the  addition  of  any  middle  name,  was  married  to 
Kirkland  Harrison,  by  that  name,  in  1828,  in  the  State  of 
South  Carolina  where  the  parties  then  resided,  and  continued 
to  reside  until  1834,  when  they  removed  from  that  State  into 
Dallas  county,  Alabama,  where  they  permanently  settled. 
Harriet,  the  plaintifi",  remained  in  Dallas  county  three  or  four 
months,  and  then  returned  to  the  residence  of  her  mother  in 
the  State  of  South  Carolina,  where  she  has  remained  ever 
since ;  but  Kirkland  Harrison  never  returned  to  South  Caro- 
lina after  his  removal,  having  continued  to  reside  in  Dallas 
down  to  the  period  of  his  death. 

After  the  plaintiff's  return  to  the  State  of  South  Carolina, 
viz :  in  1835,  she  exhibited  her  bill  in  equity  in  Fairfield  Dis- 
trict against  her  said  husband,  in  which  she  alleged  : 

1.  Their  marriage  on  the  18th  March,  1828,  in  said  District 
of  Fairfield,  and  her  removal  to  his  house. 
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2.  That  shortly  thereafter  he  became  changed  in  his  de- 
portment towards  her ;  unnecessarily  absenting  himself  from 
home,  leaving  her  unprotected ;  distant  in  his  manner  and  harsh 
and  offensive  in  his  language,  inducing  her  thus  to  expect  from 
him  nothing  but  insult  and  injury.  That  some  four  years 
after  her  marriage,  his  conduct  became  such,  by  reason  of  his 
threats,  abusive  language,  repeated  personal  violence  to  her, 
and  an  attempt  to  ruin  her  character,  that  her  parents  came 
on  a  visit  to  the  residence  of  her  husband,  and  took  her  home 
with  them  to  protect  her  against  such  ill-treatment. 

3.  That  he  afterwards  visited  her,  and  upon  his  solemn 
assurances  of  amendment,  she  returned  with  him  to  his  resi- 
dence, when  he  treated  her  without  violence,  but  without 
any  fixed  sentiment  of  kindness. 

4.  That  in  1834  they  removed  from  South  Carolina  to  Sel- 
ma,  Alabama.  While  on  the  way,  said  Kirkland  relapsed 
into  his  former  habits  of  harshness  and  cruelty,  insulting  and 
abusing  her,  and  committing  violence  upon  her  by  striking 
her  in  the  mouth,  and  threatening  to  throw  her  into  the  river. 
That  such  treatment,  coupled  with  her  delicate  condition  as  to 
health,  rendered  her  situation  arising  from  terror  and  distress 
of  mind  indescribable.  That  having  arrived  in  the  month  of 
May  at  Selma,  and  finding  her  said  husband  bent  on  a  fatal 
perseverance  in  his  course  of  injur}-  and  insult  towards  her, 
and  that  her  happiness  did  not  in  any  manner  enter  into  his 
views,  as  was  manifest  from  the  fact  of  his  abandoning  her 
bed,  and  taking  to  his  embrace  a  negro  woman  belonging  to 
him,  with  whom  he  slept  in  regular  companionship,  and  meet- 
ing with  an  opportunity  of  quitting  his  home,  she  did  return 
in  company  with  her  brother  to  the  residence  of  her  parents 
in  South  Carolina.  That  on  her  return,  in  the  month  of  June, 
she  availed  herself  of  the  hospitalities  of  a  near  kinsman  in 
the  State  of  Georgia,  where  she  was  delivered  of  a  female 
child,  which  she  alleged  was  still  with  her. 

5.  That  said  Kirkland  had  made  no  provision  for  the  sup- 
port of  either  her,  or  her  child.  That  he  had  received  from 
her  father,  on  their  marriage,  property  amounting  in  value  to 
over  two  thousand  dollars,  which  had  since  greatly  increased, 
and  which,  or  the  proceeds  thereof,  he  then  held.  That  he  had 
property  in   Alabama  of  very  considerable  value,  and  also 
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three  negroes  in  Fairfield  District  in  South  Carolina,  in  the 
possession  of  one  Morris,  who  was  made  a  party  to  the  bill, 
and  that  David  Harrison  and  Eichard  Whitaker  were  indebt- 
ed to  said  Kirkland,  &c. 

6.  That  said  Kirkland  has  threatened  to  come  into  South 
Carolina,  and  talce  her  and  her  child  by  force  back  to  Ala- 
bama. 

7.  The  bill  prays  for  alimony  by  way  of  separate  mainten- 
ance out  of  the  estate  of  Kirkland  Harrison,  and  that  the 
complainant  and  her  infant  be  protected  in  living  separate 
and  apart  from  her  said  husband,  &c. 

On  the  6th  February,  1836,  Kirkland  filed  his  answer  to 
this  bill,  which  was  taken  before  commissioners  appointed  for 
that  purpose.  Pie  very  positively  denies  the  allegations  of 
the  bill,  and  insists  that  upon  the  merits,  no  decree  should  go 
in  favor  of  his  wife ;  alleges  his  readiness  to  support  her  and 
his  infant  child  at  his  residence,  and  prays  that  letters  which 
he  has  written  to  her  since  her  separation  from  him,  making 
proposals  for  her  return  and  comfort,  may  be  produced.  He 
however  raises  no  question  by  his  answer  as  to  the  jurisdic- 
tion of  the  Court  of  Chancery  of  South  Carolina,  to  decree 
alimony  under  the  facts  alleged  in  the  bill. 

Proof  having  been  taken,  and  the  bill,  answer  and  deposi- 
tions being  submitted  for  final  decree,  the  Chancellor  (Har- 
per) proceeded  to  decree :  "That  the  complainant  be  protect- 
ed in  living  apart  from  her  said  husband,  and  in  possession 
and  charge  of  her  infant  child,  and  that  Kirkland  Harrison 
be  enjoined  from  any  attempt  to  molest  or  control  said  com- 
plainant, or  to  deprive  her  of  the  possession  and  charge  of 
her  said  infant  child  ;  that  it  be  referred  tothe  commissioner 
to  inquire  and  report  the  entire  value  of  the  property  owned 
by  the  said  defendant,  and  the  amount  of  his  annual  income, 
and  that  one  third  of  the  nett  income  be  paid  by  the  defend- 
ant to  the  complainant  quarter  annually  in  advance,  for  her 
maintenance ;  and  that  said  commissioner  inquire  and  report 
what  would  be  a  reasonable  and  proper  allowance  for  the  sup- 
port and  maintenance  of  said  infant  child,  and  that  the  amount 
reported  be  annually  paid  in  like  manner  (by  quarterly  pay- 
ments in  advance,)  to  the  complainant,  in  addition  to  the  al- 
lowance for  her  own  maintenance.     The  complainant  to  be  at 
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liberty  at  any  time  to  apply  to  the  court  for  further  direction 
with  respect  to  the  maintenance  of  herself  and  her  child ;  and 
that  the  orders  previously  made  in  the  cause  by  the  Chancel- 
lor (Johnson)  remain  of  force  and  be  carried  into  effect  until 
the  further  order  of  the  court.  The  defendant  to  pay  the 
costs."     Signed  by  the  Chancellor. 

This  decree  is  not  dated. 

The  commissioner  having  ascertained  and  reported  on  the 
17th  day  of  January,  1837,  that  Kirkland  Harrison's  property 
amounted  in  value  to  about  seventy-five  thousand  dollars,  and 
that  his  annual  income  amounted  to  eight  thousand  five  hun- 
dred dollars,  and  also,  that  one  hundred  dollars  per  annum 
was  sufficient  for  the  support  of  the  infant  child,  the  report 
was  confirmed  by  the  Chancellor  on  the  18th  April,  1837. 

On  the  10th  July,  1837,  a  further  decretal  order  was  made 
requiring  the  commissioner  to  sell  the  three  slaves  mentioned 
in  the  bill,  which  under  a  previous  order  had  been  placed  in 
the  possession  of  complainant's  next  friend  ;  which  order  of 
sale  was  complied  with,  and  the  negroes  sold  for  $730,  on  the 
2d  day  of  October,  1837,  and  the  proceeds  applied  to  the  pay- 
ment of  the  decree. 

Afterwards,  on  the  28th  June,  1838,  the  commissioner,  to 
whom  it  had  been  referred  to  ascertain  and  report  the  amount 
due  the  defendant  Kirkland  Harrison  from  Daniel  Harrison 
and  Richard  L.  Whitaker,  reported  that  he  had  found  in  their 
hands  the  sum  of  seven  thousand  one  hundred  and  twenty -four 
dollars  which  amount  he  had  received  and  paid  over  on  the  25th 
day  of  September,  1837,  to  Wm.  H.  Ellison,  the  next  friend 
of  the  complainant,  Harriet  Harrison,  in  pursuance  of  the 
order  of  the  court  made  at  the  July  term  then  last  past 
This  report  was  likewise  confirmed  by  the  Chancellor. 

It  further  appears  from  the  transcript  of  the  proceedings 
had  in  the  Chancery  Court  of  South  Carolina,  that  on  the  11th 
day  of  July,  1837,  an  order  was  made  allowing  the  complain- 
ant as  alimony,  pendente  lite,  the  sum  of  four  hundred  dollars, 
commencing  from  that  date.  It  is  stated  in  the  agreement  of 
facts  that  the  commissioner  in  equity  for  Fairfield  District 
proves  that  about  $800  of  Kirkland  Harrison's  property  was 
attached  in  the  Chancery  suit  in  South  Carolina,  and  that 
40 
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this  property  was  sold  and  realized  that  sum,  and  that  such  pay- 
ment was  made  shortly  after  the  decree  was  rendered. 

The  depositions  of  Messrs.  Pettigrew  and  Hayne  show,  that 
the  courts  of  South  Carolina  exercise  jurisdiction  over  the 
subject  of  alimony,  and  in  providing  for  the  protection  and 
separate  maintenance  of  the  wife,  when  the  conduct  of  her 
husband  is  such  as  to  call  it  into  exercise. 

After  these  proceedings  were  had  in  the  State  of  South 
Carolina,  to- wit:  in  1839,  the  said  Kirkland  Harrison  filed  a 
bill  for  a  divorce  a  vinculo  matrimonii,  in  the  Chancery  Court 
of  Dallas  county,  against  his  then  wife,  Harriet  Harrison,  nam- 
ing her  in  the  bill  "Harriet  Y.  Harrison,  formerly  Ellison." 
The  ground  for  divorce  asserted  by  the  bill,  was  the  volun- 
tary abandonment  of  the  complainant  by  the  defendant,  for 
more  than  three  years.  No  mention  was  made  in  the  bill  of 
the  proceedings  had  in  the  Chancery  Court  in  South  Carolina, 
and  the  defendant  being  a  non-resident,  publication  was 
made,  and  a  decree  divorcing  the  complainant  from  defend- 
ant was  pronounced,  upon  proof  of  the  allegations,  in  July, 
1841.  The  record  of  this  divorce  was  transmitted  to  the 
Legislature  for  its  confirmation  at  the  session  of  1841-2,  but 
no  act  was  passed  divorcing  the  parties  until  the  loth  day  of 
January,  1844.  In  this  act  Mrs.  Harrison  is  called  Harriet 
Y.  Harrison. 

In  1845  said  Kirkland  Harrison  married  Margaret  Smith, 
and  had  by  her  one  child  now  living ;  said  Margaret  being  a 
party  to  this  suit  as  his  administratrix,  he  having  departed 
this  life  in  January,  1850. 

The  foregoing  are  substantially  the  facts,  and  the  parties  re- 
spectively consent  in  writing,  that  the  decision  of  the  cause 
and  the  judgment  to  be  rendered  upon  them  by  this  court  be 
final  and  conclusive  as  to  the  legal  rights  of  the  parties. 

The  court  below  rendered  judgment  for  the  plaintiff  below 
for  the  sum  of  $32,386  29,  from  which  judgment  the  defend- 
ants below  appealed  to  this  court. 

Lapsley  &  HuNTEK,  for  plaintiffs  in  error : 

We  maintain,  1st.   That  the   South   Carolina   decree  is 

wholly  void  for  want  of  jurisdiction  over  the  subject  matter. 

The  fact  that  Harrison  put  in  his  answer  without  objection 
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to  the  jurisdiction,  cannot  obviate  the  objection  for  want  of 
jurisdiction  of  the  subject  matter,  nor  preclude  his  represen- 
tatives from  raising  the  objection.  It  is  well  settled  that  even 
express  consent  cannot  give  jurisdiction.  See  Wyatt  v. 
Judge,  7  Porter  37 ;  Merrell  v.  Jones,  8  ib.  554 ;  Holcombe's 
U.  S.  Dig.  pages  424,  425,  426,  §  1,  6,  9  ;  Elliott  v.  Peirsol,  1 
Peter's  it.  340 ;  Hickey  v.  Stewart,  3  How.  U.  S.  Rep.  760 
and  762 ;  2  Kent's  Com.  457 ;  Mills  v.  Brown,  16  Peters 
626;  Story's  Con.,  page  23,  §23;  Hanover  v.  Turner,  14 
Mass.  227. 

What  was  the  subject  matter  of  the  South  Carolina  suit  ? 
It  was  the  marriage  relation  between  the  parties;  it  was 
not  a  mere  civil  contract,  or  matter  exclusively  personal  as 
between  themselves,  but  was  the  most  sacred  and  important 
of  all  the  domestic  relations,  a  relation  which,  in  the  language 
of  Judge  Story,  "is  the  very  basis  of  the  whole  fabric  of  civ- 
ilized society." 

No  independent  State  can,  with  justice  to  itself  or  safety  to 
society,  permit  so  delicate  and  important  a  matter  as  the  mar- 
riage relation  to  be  controlled  or  interfered  with  by  a  foreign 
tribunal.  Every  State  has  always  most  jealously  maintained 
an  exclusive  control,  not  only  over  this,  but  over  all  the  do- 
mestic relations.  This  exclusive  and  jealously  guarded  juris- 
diction belongs  to  the  State  in  which  the  parties  have  their 
domicil. 

In  this  case,  the  domicil  of  the  parties  was  in  Alabama. 
They  both  removed  and  fixed  their  residence  here,  and  were 
domiciled  here  before  the  departure  of  Mrs.  Harrison  from 
her  husband.  The  wife  leaving  Alabama  could  not  change 
that  domicil,  even  as  to  herself.  The  husband's  domicil  is 
always  that  of  the  wife,  and  it  is  not  in  her  power  to  change 
it.  See  Story's  Conflict  of  Laws,  page  44,  §  46,  and  page  166, 
§  198.  Dorsey  v.  Dorsey,  7  Watts  350 ;  McGuire  v.  McGuire 
7  Dana,  181;  Barbor  v.  Root,  10  Mass.  265;  Harteau  v.  Har 
teau,  14  Pick.  181 ;  Ford  v.  Ford,  14  Martin  674  to  578 
Warrender  v.  Warrender,  9  Bligh.  89,  103  and  104 ;  Glover 
v.  Glover,  18  Ala.  Rep.  367 ;  and  the  decision  of  this  court 
in  Harrison  v.  Harrison,  June  Term,  1851. 

This  position  is  undeniable,  and  as  a  necessary  consequence 
the  want  of  jurisdiction  in  the  court  of  South  Carolina  is 
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equally  undeniable.     If  that  court  had  not  jurisdiction,  how 
could  it  render  a  valid  decree  ? 

Upon  reason,  we  can  readily  see  that  it  might  be  ruinous  to 
permit  foreign  interference  with  any  of  the  domestic  rela- 
tions ;  if  i*  may  interfere  with  one  of  these  relations,  it  may 
of  course  with  all,  and  thus  not  only  take  charge  of  the  rela- 
tion of  husband  and  Avife,  parent  and  child,  guardian  and 
ward,  but  with  equal  right  of  master  and  slave ;  and  if  one 
State  can  do  it,  all  can  do  it.  If  South  Carolina  may  control 
or  interfere  with  the  relation  of  husband  and  wife  in  Ala- 
bama, why  may  not  Massachusetts  interfere  with  that  of 
master  and  slave  ?  And  this  reasoning  is  fully  supported  by 
authority.  See  Dorsey  v.  Dorsey,  7  Watts  350  ;  McGuire  v. 
McGuire,  7  Dana  181 ;  Story's  Conflict  of  Laws,  page  350, 
§230,  a;  besides,  our  constitution  and  statutes  have  taken 
special  and  express  charge  of  the  marriage  relation,  and  the 
State  has  made  its  own  legislature  and  courts  of  chancery  its 
depositories  of  this  high  and  important  trust.  See  Con.  of 
Alabama,  article  6  §  13 ;  Clay's  Digest,  under  the  heads  of 
Marriage  and  Divorce. 

Should  a  man  and  his  wife,  while  domiciled  in  Alabama, 
leave  the  State  and  obtain  a  divorce  from  a  foreign  tribunal, 
their  domicil  remaining  unchanged,  and  return  to  this  State, 
can  it  be  contended  that  the  decree  would  be  valid  here  ?  It 
certainly  would  not  be  valid,  but  our  courts  would  be  bound 
to  consider  it  a  mere  nullity.  See  Jackson  v.  Jackson,  1 
Johns.  E.  424 ;  Hanover  v.  Turner,  11  Mass.  K.  227,  and  ca- 
ses cited,  supra. 

No  reason  whatever  is  shown  why  Mrs,  Harrison  could  not 
have  had,  if  mistreated,  as  complete  redress  in  our  courts  as  in 
those  of  South  Carolina.  If  she  had  desired,  she  might  still 
have  remained  in  South  Carolina,  and  have  carried  on  her 
suit  here  by  her  agent  or  attorney. 

But  even  if  the  objections  urged  above  should  be  waived, 
and  it  were  conceded  that  the  court  of  South  Carolina  had  the 
jurisdiction,  the  Alabama  divorce  would  bar  and  estop  the 
defendant  in  error  from  any  recovery  on  her  decree. 

A  subsequent  adjudication  always  bars  a  former  adjudica- 
tion; both  adjudications  are  founded  on  precisely  the  same 
fact,  to-wit:  her  abandonment  of  her  husband.    Her  bill  and 
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decree  charge  that  his  bad  treatment  compelled  that  abandon- 
ment. His  subsequent  bill,  decree  and  act  of  the  legislature 
aflfirm  that  the  abandonment  was  not  caused  by  mistreatment, 
but  was  voluntary  on  her  part.  Shall  a  former  adjudication 
by  a  foreign  court  prevail  over  the  subsequent  adjudication 
by  our  own  highest  court,  confirmed  by  two  thirds  of  our 
legislature,  in  a  matter  affecting  the  most  important  rights  of 
a  citizen?  We  think  but  one  answer  can  be  given  to  this 
question,  an  emphatic  negative,  and  consider  no  authority 
on  this  point  necessary. 

The  last  adjudication  would  not  only  bar  any  recovery  on 
the  former,  subsequent  to  the  rendition  of  last  adjudication, 
but  would  bar  any  recovery  whatever ;  and  this  would  be 
the  case,  even  if  both  decrees  had  been  rendered  by  compe- 
tent courts  in  this  State.  Let  us  suppose  a  case.  A  and  B 
fight.  A  sues  B  for  assault  and  battery,  and  recovers,  say 
one  hundred  dollars  of  B ;  subsequently  B  brings  his  action 
against  A  for  the  same  assault,  and  the  defendant  fails  to 
plead  the  former  adjudication,  but  permits  B  to  recover  and 
obtain  a  verdict  for,  say  two  hundred  dollars.  A  then  at- 
tempts to  collect  his  judgment  by  execution;  can  any  one 
doubt  that  B  could  supersede  it  and  have  satisfaction  entered, 
by  setting  up  and  proving  his  adjudication? 

But  it  may  be  said  that  this  doctrine  of  estoppel  cannot 
apply  in  this  case,  because  there  is  no  proof  of  personal  ser- 
vice on  Mrs.  Harrison.  The  answer  to  this  objection  is  obvi- 
ous. Under  our  statute,  publication  is  made  equivalent  to 
personal  service,  and  by  legal  intendment  we  must  hold  that 
she  had,  and  received  through  the  publication,  actual  notice 
of  the  suit.  The  statute  expressly  provides  that  a  decree, 
rendered  on  notice  by  publication,  shall  be  in  all  respects  as 
conclusive  as  if  rendered  on  personal  service.  See  Clay's  Di- 
gest, page  352,  §  44. 

Even  out  of  this  State  the  decree  of  divorce  rendered  here, 
to  say  the  least,  would  be  prima  facie  good,  and  pnma  facie 
unrebutted  by  evidence  is  conclusive.  See  Planters'  and 
Merchants'  Bank  v.  Borland,  5  Ala.  Rep.  351. 

In  this  view  it  is  important  to  observe,  that  there  is  no  evi- 
dence aliunde  to  show  what  were  the  real  facts  of  the  abandon- 
ment, and  we  are  left  to  a.seertain  these  facts  from  the  legal 
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effect  of  the  two  records  ;  and  Mrs.  Harrison,  having  failed  to 
set  up  her  adjudication  against  the  suit  here,  and  failed  to 
come  in  and  set  aside  the  decree  within  three  years,  and  now 
failing  to  produce  any  extrinsic  evidence  to  show  the  real 
facts,  but  reposing  entirely  on  her  former  adjudication,  clear- 
ly stands  concluded  and  estopped.  Independent  of  this,  a  di- 
vorce decree  is  a  decree  sui  generis,  and  must,  from  its  nature, 
when  effectual  to  dissolve  the  marriage  at  the  place  of  its  ren- 
dition, be  conclusive  of  its  dissolution  everywhere.  See  9 
Greenl.  K.  140;  Tolen  v.  Tolen,  2  Blackford's  Indiana  E- 
407 ;  Mansfield  v.  Mclntire,  10  Ohio  K.  27  ;  Page's  Law  of 
Divorce  quoted  at  page  298  of  U,  S.  Law  Magazine,  Novem- 
ber No.  for  1850 ;  ib.  pages  297,  298,  299. 

Gayle  &  Gayle,  S.  F.  Eice  and  Boyce,  contra: 
1.  The  bill  of  Mrs.  Harrison  in  South  Carolina  is  not  for 
cruelty  in  Alabama  merely,  but  for  cruelty  in  South  Carolina, 
(the  place  of  her  marriage,)  begun  there,  continued  there,  and 
continued  in  Alabama.  The  bill  may  show  something  like 
condonation  as  to  the  cruelty  in  South  Carolina;  but  condona- 
tion is  forgiveness,  with  an  implied  condition  that  the  injury 
shall  not  be  repeated,  and  that  the  wife  shall  be  treated  with 
conjugal  kindness ;  and  on  breach  of  this  condition,  the  right 
to  a  remedy  for  former  injuries  revives.  Upon  this  founda- 
tion the  bill  is  securely  rested,  and  the  jurisdiction  of  the 
South  Carolina  court  firmly  planted.  2  Greenl.  on  Ev.  §  53 ; 
Gist  V.  Cattell,  2  Desaussure's  Eq.  E.  54.  She  never  parted 
with  "the  remedy  of  past  transgression."  Story's  Con.  of 
Laws,  §230,  a. 

To  deny  jurisdiction  of  the  case  thus  presented  by  the  bill 
to  the  Chancery  Court  of  South  Carolina,  is  to  deny  to  that 
court  the  power  to  protect  a  wife  against  any  and  all  brutal 
treatment  of  her  husband,  committed  in  that  State,  and  al- 
though the  parties  married  in  that  State  and  were  citizens  of 
that  State  when  the  cruelty  occurred ;  or  to  deny  jurisdiction 
in  such  case,  is  to  hold  that  the  flight  or  removal  of  the  of- 
fending husband  fron  South  Carolina,  he  taking  with  him  his 
injured  wife,  will  oust  the  courts  of  that  State,  of  the  jurisdic- 
tion which  it  had  until  such  flight  or  removal.  It  is  to  hold, 
that  the  Courts  of  Equity  of  that  State  are  rendered  powerless 
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to  afford  relief  to  the  injured  wife,  by  fraudulent  and  volun- 
tary act  of  the  offending  husband ;  an  act,  too,  which  appears 
to  have  been  performed  with  intent  to  separate  her  from  her 
native  home  and  her  acquaintances  and  relations,  and  to  make 
his  power  more  absolute  and  despotic  over  his  victim. 
Glover  v.  Glover,  18  Ala.  Rep.  371 ;  Glover  v.  Glover,  16 
Ala  Rep.  440 ;  Smith  v.  Beavers,  11  Ala.  Rep.  20 ;  Priest  v. 
Cummings,  16  Wend.  Rep.  20 ;  Shanks  v,  Dupont,  3  Pe- 
-ters'  Rep.  242. 

Protection  and  allegiance  are  reciprocal,  they  must  exist 
together.  The  incapacities  of  femes  covert  do  not  reach  their 
political  rights,  nor  prevent  their  losing  or  acquiring  a  national 
character.  Shanks  v.  Dupont,  3  Peters'  248 ;  Priest  v.  Cum- 
mings, 16  Wend. 

The  incapacities  of  femes  covert^  provided  by  the  common 
law,  apply  to  their  civil  rights  only,  and  are  for  their  protec- 
tion and  interest.  (See  cases  above  cited.)  And  whenever 
the  conduct  of  the  husband  is  such,  that  the  continuance  of 
these  incapacities  is  not  for  the  "protection  and  interest "  of 
the  wife,  and  that  he  is  attempting  to  avail  himself  of  these 
incapacities  of  his  wife  to  injure  and  oppress  her,  the  courts 
will  hold  that  her  capacities  to  contract  and  to  sue  are  re- 
stored ;  and  in  such  case,  she  may  leave  the  State  where  her 
husband  resides,  and  enforce  her  rights  in  another  State ;  es- 
pecially in  the  State  of  her  original  or  native  domicil.  Ro- 
land V.  Logan,  18  Ala.  Rep.  307. 

A  married  woman  abused  and  maltreated  by  her  husband 
may  have  her  residence  (or  domicil)  in  one  State,  (Virginia,) 
whilst  her  husband's  residence  or  domicil  is  in  another,  (Ala- 
bama.) Such  was  the  case  in  Glover  v.  Glover,  18  Ala.  Rep. 
367. 

Why  did  not '  the  husband  in  his  bill  for  divorce  ask  for  a 
perpetual  injunction  against  the  decree  in  South  Carolina? 
Suppose  he  had,  could  the  court  in  Alabama,  even  in  a  direct 
proceeding,  enjoin  it  ?  It  is  said  by  defendant  that  it  can  be 
done  indirectly  in  this  action  of  debt ! 

It  is  a  fallacy,  to  suppose  that  the  exercise  of  jurisdiction  to 
decree  to  a  mfe  alimony  or  separate  maintenance,  is  the  as- 
sumption of  jurisdiction  over  the  relation  of  husband  and 
wife.     This  case  furnishes  a  striking  illustration  of  the  differ- 
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ence.  The  courts  of  South  Carolina  avow  that  they  have  no 
jurisdiction  over  that  relation ;  that  is,  they  cannot  annul  or 
destroy  that  relation  ;  that  they  cannot  grant  a  divorce,  either 
a  mensa  et  thoro  or  a  vinculo  matrimonii.  But  recognizing  the 
relation  of  husband  and  wife  as  indissoluble  by  them,  the 
courts  of  that  State  will  protect  the  wife  against  the  brutality 
of  her  husband,  by  decreeing  to  her  a  separate  maintenance ; 
the  cause  of  action  in  such  suit,  is  the  refusal  of  the  husband 
to  perform  the  contract  which  the  law  imposes  on  him,  of 
maintaining  and  supporting  his  wife,  and  ill  usage  of  her  by 
him.  Anonymous,  2  Dessaussure's  Equity  Rep.  199,  201, 
202 ;  Iclinean's  case,  ib.  45. 

Laws  passed  or  remedies  allowed  to  protect  slaves  even 
against  the  cruelty  of  their  masters,  have  never  been  sup- 
posed to  interfere  with  the  relation  of  master  and  slave,  or  to 
give  the  courts  jurisdiction  of  that  relation.  So  laws  and 
remedies  for  the  protection  of  a  wife  against  the  ill  usage  of 
her  husband  do  not  interfere  with  the  relation  of  husband 
and  wife. 

The  wife  having  brought  suit  in  the  proper  court  in  South 
Carolina  against  her  husband  for  his  ill  usage,  and  having 
proved  her  cause  of  action,  and  obtained  a  decree  for  certain 
annual  sums  of  money  until  one  of  the  parties  dies,  the  sub- 
sequent application  of  the  husband  for  a  divorce  a  vinculo  in 
Alabama  and  the  decree  therein  cannot  amount  to  a  reversal 
or  limitation,  either  total  or  partial,  of  the  former  decree  in 
South  Carolina.     Leavitt  v.  Smith,  7  Ala.  Rep.  175. 

In  the  application  of  legal  principles,  we  must  look  to  other 
principles,  and  so  apply  them  that  the  whole  may  be  in  har- 
mony and  consistency.  This  is  illustrated  in  Verdier  v. 
Hyrne,  4  Strobhart's  Law  Rep.  470. 

Now  the  decree  in  South  Carolina  and  the  decree  in  Ala- 
bama may  be  harmonized.  Each  is  on  a  totally  different 
subject  matter  ;  each  had  a  totally  different  object.  The  lat- 
ter decree  was  not  intended  to  affect,  in  any  way,  the  iormer 
decree.  It  was  not  intended  to  take  away  from  the  wife  any 
sum  of  money  which  had,  during  the  coverture,  been  formerly 
adjudged  to  her  by  any  court  of  competent  jurisdiction ;  it 
was  not  intended  even  to  decide  that  she  was  not  to  have  any 
interest  in  her  husband's  estate  after  the  divorce.    The  whole 
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effect  of  the  decree  of  divorce  is,  that  the  marriage  relation 
was  dissolved  from  its  confirmation  by  the  legislature,  and 
that  the  husband  could  not  afterwards  be  charged  with  the 
performance  of  the  obligations.  See  the  decree  of  divorce 
itself. 

The  judgments  of  courts  of  sister  States  are  not  inferior  to 
simple  contract  debts,  5  Johns.  Rep.  182 ;  they  are  of  high- 
er grade  than  a  speciality.  Keith  v.  Estill,  9  Porter  669. 
Suppose  the  husband  had,  during  the  coverture,  entered  into 
a  valid,  simple  contract,  to  pay  an  annual  sum  of  $3000  to  a 
third  person  as  trustee  for  his  wife,  until  he  or  his  wife  died, 
unless,  in  the  meantime,  he  and  his  wife  became  reconciled, 
would  his  subsequent  divorce  alBFect  the  contract  ?  Whatever 
effect  the  decree,  in  favor  of  plaintiff,  would  have  in  South 
Carolina,  must  be  accorded  to  it  here.  Mills  v.  Duryee,  7 
Cranch,  484. 

Although  it  may  be  true,  that  after  a  divorce  granted  to 
the  husband  the  wife  cannot,  by  bill  in  chancery,  recover  a 
separate  maintenance  or  alimony,  yet,  if,  before  application 
for  such  divorce,  she  has,  by  the  judgment  of  a  competent 
court,  recovered  a  separate  maintenance  to  be  paid  annually 
to  her,  until  either  she  or  her  husband  dies,  or  until  they  are 
reconciled,  such  recovery  cannot  be  defeated,  either  totally  or 
partially,  by  any  subsequent  act  of  the  husband,  or  of  a  differ- 
ent court  at  his  instance,  except  the  acts  contemplated  by 
such  recovery,  to-wit :  his  death  or  his  reconciliation  with  his 
wife. 

Where  a  recovery  of  a  competent  court  expressly  provides, 
that  after  the  happening  of  either  one  of  three  certain  named 
contingencies,  (to-wit :  1st.  The  death  of  the  wife ;  2d.  The 
death  of  the  husband  ;  3d.  Reconciliation  of  the  husband  and 
wife,)  nothing  more  shall  accrue  on  such  recovery,  no  other 
court  on  earth  can  add  a  fourth  contingency,  (to-wit :  Subse- 
quent divorce  a  vinculo,)  after  the  happening  of  which  noth- 
ing further  shall  accrue  on  such  recovery. 

The  courts  of  Alabama  cannot  add  to,  or  amend  the  decrees 
of  the  courts  of  a  sister  State,  nor  exercise  appellate  power 
over  them,  nor  reverse  or  annul  them,  either  totally  or  par- 
tially, unless  a  want  of  jurisdiction  or  fraud  in  the  courts  of 
the  sister  States  is  shown. 
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The  foregoing  views  proceed  on  the  concession,  for  the 
sake  of  the  argument,  that  the  decree  of  divorce  is  not  void. 
But  this  concession  is  wrong,  for  that  decree  is  void. 

The  application  by  the  husband  for  the  divorce  is  not  a 
proceeding  in  rem,  but  in  personam.  The  principle  is  univer- 
sal, that  a  proceeding  in  personam  is  void,  unless  either  actual 
notice  or  constructive  notice  is  given  to  the  party  to  be  affect- 
ed thereby.  McCurry  v.  Hooper,  12  Ala.  Rep.  826 ;  Kil- 
bum  V.  Woodworth,  6  Johns.  Rep.  40 ;  Puckett  v.  Pope,  3 
Ala.  Rep.  552.  No  actual  notice  was  given  to  the  defendant 
in  the  suit  for  divorce. 

The  question  then  comes  to  this,  was  constructive  notice  of 
that  suit  given  to  her  ?  The  constitution  of  Alabama  declares 
that  divorces  a  vinculo  "shall  not  be  granted,  but  in  cases 
provided  for  by  law,  by  suit  in  Chancery." 

The  only  law  providing  for  such  suit  against  a  non-resident 
prescribes  the  form  of  procedure  in  giving  constructive  no- 
tice. It  says,  "Order  of  publication  shall  be  made  as  in  other 
cases  of  non-resident  defendants,  except  that  the  order  shall 
succinctly  state  the  object  of  the  bill."     Clay's  Dig.  170,  §  5. 

The  proof  in  this  cause  shows  positively  that  this  law  has 
not  been  followed,  but  has  been  palpably  disregarded !  The 
law  said  that  an  "order  of  publication,  succinctly  stating  the 
objects  of  the  bill,"  should  amount  to  constructive  notice  to 
defendant ;  but  no  law  of  Alabama  accords  to  any  other  kind 
of  order  of  publication,  in  a  suit  for  divorce,  the  effect  of  con- 
structive notice.  No  constructive  notice  has  been  given ;  no 
actual  notice  has  been  given  ;  yet  a  divorce  has  been  granted 
against  a  non-resident.  No  law  has  provided  for  the  grant- 
ing of  a  divorce  against  a  non-resident,  on  such  an  order  as 
shown  in  this  suit ;  and  the  Constitution  restricts  the  power 
and  jurisdiction  of  the  Chancery  Courts  of  Alabama  to  "cases 
provided  for  by  law."  The  statute  passed  in  pursuance 
thereof  gives  the  power  to  decree  divorces,  with  this  restric- 
tion, "in  the  manner  prescribed  by  law,  and  in  the  following 
cases."  Clay's  Dig.  170,  §  3.  This  restriction  contained  in 
the  Constitution  likewise  extends  to  the  power  of  the  legisla- 
ture in  its  action  on  a  decree  for  divorce.  The  legislature 
has  no  power  to  act  upon  cases  "provided  for  by  law;"  and 
according  to  the  laws  in  existence  the  legislature  had  no  pow- 
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er  to  confirm  a  decree  of  divorce,  if  it  was  presented  and  not 
confirmed,  "within  and  during  the  ensuing  session"  next  af- 
ter the  decree  for  divorce.     Clay's  Dig.  171,  §  10. 

If  the  legislature,  at  its  first  session,  when  the  decree  was 
presented,  did  not  confirm  it,  but  laid  it  on  the  table ;  that 
was  either  a  rejection  or  in  the  nature  of  a  discontinuance, 
and  no  power  existed  afterwards  to  confirm  it. 

CHILTON,  J. — We  have  listened  with  much  attention  to 
the  able  arguments  of  the  respective  counsel  engaged  in  this 
cause,  and  have  carefully  examined  the  several  positions  and 
numerous  authorities  submitted  by  them,  and  having  given 
to  the  case  the  consideration  which  the  novelty  and  import- 
ance of  several  of  the  questions  involved  in  it  demand,  it  is 
made  my  duty  to  announce,  as  briefly  as  I  may,  the  conclu- 
sions attained  by  the  court. 

1.  The  first  and  most  important  inquiry  is,  had  the  Chan- 
cery Court  of  the  State  of  South  Carolina  jurisdiction  to  ren- 
der the  decree  here  sued  upon.  If  it  had  not,  an  end  is  at 
once  put  to  the  case. 

No  principle  of  law  appears  to  be  more  generally  recog- 
nized, or  better  established  by  judicial  decisions,  than  that 
the  domicil  of  the  husband  determines  that  of  the  wife.  Mr. 
Phillimore,  in  his  work  on  Domicil,  (p.  27,)  says:  "The  max- 
im of  the  Roman  and  continental  civilians,  as  also  of  this 
country  and  America,  is,  that  as  the  wife  takes  the  rank,  so 
she  does  the  domicil  of  her  husband." 

Judge  Story,  in  his  work  on  the  Conflict  of  Laws,  §  46, 
says :  "  A  married  woman  follows  the  domicil  of  her  husband. 
This  results  from  the  general  principle,  that  a  person  who  is 
under  the  power  and  authority  of  another,  possesses  no  right 
to  choose  a  domicil." 

In  legal  contemplation,  husband  and  wife  constitute  one 
body,  and  cannot  be  domiciled  in  different  States,  so  long  as 
the  relation  upon  which  their  legal  identity  depends,  remains 
unimpaired.     Dougherty  v.  Snider's  Ex'r.  15  S.  &  R.  84,  90. 

2.  Applying  this  well  established  rule  of  law  to  the  case 
before  us,  it  is  quite  clear,  that  upon  the  removal  of  Kirkland 
Harrison  and  the  plaintiff"  below,  who  was  then  his  wife,  from 
the  State  of  South  Carolina,  and  their  permanent  settlement 
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in  Dallas  County  in  this  State,  the  latter  place  became  their 
domicil,  and  that  the  return  of  the  wife  to  the  place  of  their 
former  residence  in  South  Carolina,  within  a  few  months  after 
their  removal  to  this  State,  in  no  wise  operated  to  change  that 
domicil.  At  the  time  Mrs.  Harrison  filed  her  bill  in  the 
Chancery  Court  of  Fairfield  District,  in  the  State  of  South 
Carolina,  her  legal  domicil  was  in  this  State,  although  she  re- 
sided in  that,  which  was  her  matrimonial  as  well  as  actual 
domicil. 

In  Donnegal  v.  Donnegal,  1  Ad.  Ecc.  Eep.  19,  it  was  said 
that  a  party  may  have  two  domicils,  the  one  actual,  the  other 
legal,  but  that  the  husband's  actual  and  the  wife's  legal  domi- 
cil are  one,  wheresoever  she  may  be  personally  resident.  See 
also  Shackell  v.  Shackell,  and  Warrender  v.  Warrender,  cited 
by  Mr.  Phillimore  on  Domicil,  p.  31. 

Having  shown  that,  at  the  time  of  the  exhibition  of  the  bill 
by  Mrs.  Harrison,  both  she  and  her  husband  were  legally 
domiciled  in  this  State,  it  remains  to  consider  whether,  con- 
ceding this  fact,  the  jurisdiction  of  the  court  as  respects  the 
subject-matter  of  the  bill  attached,  and  what  effect  the  actual 
non-residence  of  Kirkland  Harrison  had  upon  its  power  to 
proceed. 

3.  It  is  insisted,  on  the  part  of  the  counsel  for  the  appel- 
lant, that  the  subject-matter  of  the  South  Carolina  controversy 
was  the  marriage  relation  existing  between  these  parties. 
They  contend,  that  upon  the  removal  of  the  parties  to  this 
State  they  brought  with  them  that  relation,  and  that  the  du- 
ties and  obligations  imposed  upon  them  as  springing  out  of  it, 
not  only  as  affecting  themselves  and  their  family,  but  also  as  af- 
fecting society  with  which  they  stand  connected,  must  be  un- 
der the  sole  regulation  and  control  of  our  own  law,  and  not 
the  law  of  a  foreign  jurisdiction. 

Now,  it  is  most  unquestionably  true,  that  no  independent 
State  could  for  a  moment  tolerate  any  interference  on  the  part 
of  a  foreign  tribunal  with  this,  the  most  sacred  and  important 
of  all  the  domestic  relations  which  obtain  among  its  citizens. 
It  is  a  relation,  the  intermeddling  with  which  involves  con- 
sequences most  usually  reaching  far  beyond  the  immediate 
parties  to  it,  as  it  lies  at  the  very  basis  of  civilized  society, 
and  becomes  so  interwoven  with  its  very  framework,  as  to 
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render  it  the  peculiar  object  of  exclusive  control,  by  the  laws 
and  tribunals  where  it  exists.  So  that,  had  the  State  of  South 
Carolina  attempted  to  annul  the  marriage,  it  is  very  clear  the 
subject-matter,  the  marriage  relation,  being  without  the  juris- 
diction of  that  court,  its  sentence  would  have  been  utterly 
void,  and  no  consent  could  have  given  it  jurisdiction ;  for 
the  rule  is  too  well  settled  to  admit  of  any  doubt,  that  consent 
in  such  case  cannot  confer  jurisdiction.  2  Bacon's  Abr.  (Bouv. 
Ed.)  618 ;  Wyatt  v.  Judge,  7  For.  R.  87 ;  Merrill  v.  Jones,  8 
ib.  554-6 ;  McCall  v.  Peachey,  1  Call,  55 ;  Lindsay  v.  Mc- 
Clelland, 1  Bibb,  263;  Brown  v.  McKee,  1  J.  J.  Mar.  476; 
see  also  Story's  Conf.  of  Laws,  §  230,  a. 

In  the  case  of  Hanover  v.  Turner,  14  Mass.  Rep.  227,  which 
was  an  action  of  assumpsit  against  the  husband  for  necessa- 
ries furnished  the  wife,  who  had,  by  his  cruel  treatment,  been 
forced  to  abandon  him,  the  husband  pleaded  that  he  had  ob- 
tained a  divorce  from  hLs  wife  anterior  to  the  furnishing  of 
the  supplies  to  her ;  but  it  appeared  he  had  gone  to  Vermont, 
and  resided  temporarily  in  that  State  for  the  purpose  of  ob- 
taining a  divorce,  the  wife  never  having  been  within  that  ju- 
risdiction, and  that  the  alleged  ground  of  divorce  took  place 
in  Massachusetts,  the  State  of  their  permanent  domicil.  The 
court  held  the  divorce  granted  by  the  Vermont  court  utterly 
void,  and  said  :  "If  we  were  to  give  effect  to  this  decree,  we 
should  permit  another  State  to  govern  our  citizens,  in  direct 
contravention  of  our  own  laws,  and  this  can  be  required  by  no 
rule  of  comity."  Such  is  undoubtedly  the  correct  rule  of  law, 
and  we  recognize  it  to  the  fullest  extent;  but  upon  a  calm  and 
careful  review  of  the  facts  of  this  case,  we  feel  constrained  to 
hold  that  they  do  not  bring  it  within  the  influence  of  this 
principle. 

4.  In  this  case  the  parties  were  married  in  South  Carolina, 
and  resided  permanently  there  for  several  years,  and  assum- 
ing the  jurisdictional  facts  stated  in  the  bill  to  be  true,  as  we 
must  when  the  judgment  or  decree  is  collaterally  attacked,  it 
appears  the  husband,  while  domiciled  in  that  State,  by  his 
improper  conduct  towards  the  wife,  furnished  her  the  cause  of 
complaint,  which  is  made  the  ground  of  the  relief  afforded  by 
the  decree  now  sued  upon. 

While  resident  there,  a  separation  took  place,  by  reason  of 
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his  mal-treatment,  and  Mrs.  Harrison  was  induced  to  return 
to  him,  upon  his  promise  of  amendment  and  future  kind  treat- 
ment. This  promise  he  failed  to  redeem,  and  by  his  failure 
deprived  himself  of  the  benefit  of  the  intervening  pardon  or 
condonation  of  the  wife.  She  became  thereupon  remitted  to 
her  original  remedy  afforded  by  the  tribunals  of  that  State,  for 
the  cruelty  and  abuse  inflicted  upon  her.  Condonation  is  ac- 
companied with  an  implied  condition  that  the  injury  shall  not 
be  repeated,  and  that  the  repetition  of  the  injury  takes  away 
the  condonation,  and  operates  a  revivor  of  former  acts.  Du- 
rant  v.  Durant,  1  Hagg.  Ecc.  Eep.  761 ;  ib.  781 ;  ib.  130 ; 
Shelford  on  Divorce,  446,  mar.  p.  Besides,  this  doctrine  of 
forgiveness  as  a  bar,  is  not  presumed  so  readily  against  the 
wife  as  the  husband,  for  it  is  esteemed  both  legal  and  merito- 
rious for  her  to  be  patient  under  her  suffering,  stimvdated  by 
the  hope  that  by  her  meek  and  proper  deportment  toward 
her  husband  she  may  win  him  back  to  a  sense  of  duty,  and 
produce  in  him  a  reformation.  Forbearance,  therefore,  to 
abandon  him  and  sue,  does  not  weaken  her  title  to  relief  Du- 
rant V.  Durant,  supra ;  Shel.  on  Div.  448. 

It  is  very  clear  that,  according  to  the  facts  of  the  case  pre- 
sented by  the  record  of  the  wife's  recovery  in  the  Chancery 
Court  of  Fairfield  District,  she  had  a  right,  before  her  removal 
to  this  State,  to  relief  against  her  husband,  according  to  the 
law  as  administered  in  the  Chancery  Courts  of  South  Carolina. 
That  relief  would  not  extend  to  annulhng  the  marriage,  for 
it  appears  that  divorces  are  never  granted  in  that  State ;  but 
it  extends  to  the  protection  of  the  wife,  and  a  provision  for 
herself  and  infant  child,  by  way  of  maintenance  or  alimony, 
to  continue  until  the  husband  is  willing  to  take  his  wife  back 
and  treat  her  with  conjugal  affection.  The  marriage  remains 
of  force  notwithstanding  the  decree,  and  the  husband  is  shorn 
of  his  power  to  inflict  further  injury  upon  his  wife,  whom,  by 
his  bad  conduct  and  ill  treatment,  he  has  driven  fi"om  his 
house.  Although  her  legal  domicil  was  in  Alabama,  yet  she 
was  actually  resident  in  South  Carolina,  and  as  such,  entitled 
to  the  protection  afforded  by  the  laws  of  that  State.  Had 
her  husband  gone  there  and  attempted  violence  upon  her,  or 
by  force  to  take  her  out  of  that  jurisdiction,  so  as  to  continue 
his  cruel  treatment  towards  her,  we  entertain  no  doubt  as  to 
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the  powers  and  jurisdiction  of  that  court  to  restrain  him,  and 
to  grant  the  relief  usually  afforded  in  such  cases.  He  was 
subject  to  be  proceeded  against  before  he  left,  and  being  found 
within  the  jurisdiction,  even  temporarily,  the  wife  could  en- 
force against  him  her  claim  for  maintenance,  while  the  court 
would  provide  for  her  protection  by  restraining  him  from  mo- 
L  sting  her.  The  question  of  legal  domicil  would  interpose 
no  obstacle  in  such  case ;  for  when  it  is  necessary  to  the  pro- 
tection of  the  wife  against  the  actual  or  threatened  injury  of 
the  husband,  the  law  (and  much  more  will  equity)  pretermits 
the  legal  fiction  of  their  unity.  It  is  upon  this  principle  that 
she  may  give  evidence  against  her  husband  when  prosecuted 
for  injuries  inflicted  upon  her,  and  compel  him  to  find  sure- 
ties for  the  peace.     1  Greenl.  on  Ev.  §  343. 

The  transfer  of  their  domicil  to  this  State  does  not  destroy 
the  wife's  right  to  proceed  in  South  Carolina,  for  a  ground  of 
complaint  complete  in  that  State  before  their  removal,  pro- 
vided the  parties  can  be  subjected  to  that  jurisdiction  by  be- 
ing personally  served  with  the  process  of  the  court. 

In  Dorsey  v.  Dorsey,  cited  by  Mr.  Justice  Story  in  his 
Conflict  of  Laws,  §  230  a,  Mr.  C.  J.  Gibson,  after  stating  that 
the  transfer  of  allegiance  and  domicil  is  a  contingency  which 
enters  into  the  views  of  the  parties  when  they  contract  mar- 
riage, and  of  which  the  wife  consents  to  bear  the  risk,  pro- 
ceeds to  say,  that  "  by  sanctioning  this  transfer  beforehand, 
we  consent  to  part  with  the  municipal  governance  incident  to 
it ;  but  with  this  limitation,  ive  part  not  laith  the  remedy  of  past 
trarisgression.^^ 

It  follows,  therefore,  that  unless  there  was  a  want  of  juris- 
diction as  to  the  person  of  the  defendant,  the  South  Carolina 
decree  is  valid,  since  it  does  not  annul  or  attempt  to  impair 
the  relation  of  marriage,  but  only  affords  a  remedy  for  the  vi- 
olation of  obligations,  and  seeks  to  enforce  duties  growing 
out  of  that  relation. 

Upon  the  subject  of  the  jurisdiction  as  affected  by  the  non- 
residence  of  Kirkland  Harrison,  a  few  words  may  suffice. 
Conceding  that  he  might  have  availed  himself  of  his  residence 
in  this  State  to  have  defeated  a  recovery,  we  think  it  clear 
that  his  failure  to  raise  the  objection  must  be  regarded  as  a 
waiver  of  it.     The  rule  appears  to  be  well  established,  that 
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wliere  the  court  has  jurisdiction  of  the  subject-matter,  and  the 
party  is  privileged  from  its  jurisdiction,  he  may  waive  such 
privilege.  2  Bacon's  Abr.  by  Bouvier,  618,  and  authorities 
there  cited.  It  is  also  settled,  that  pleading  to  the  merits,  or 
submitting  to  answer  without  raising  the  objection  to  the  ju- 
risdiction on  account  of  such  privilege,  is  a  waiver  of  the  ob- 
jection. Daniel's  Ch.  Pr.  715 ;  Story's  Eq.  PI.  §  721,  and 
cases  there  cited. 

These  considerations  lead  us  to  the  conclusion,  that  the  de- 
cree sued  on  is  not  void  for  want  of  jurisdiction. 

5.  But  it  is  strenuously  urged  that,  conceding  the  Chancery 
Court  of  Fairfield  District  had  jurisdiction  to  render  this  de- 
cree, the  divorce  which  the  husband  subsequently  obtained 
from  the  plaintiff  below,  operates  a  complete  bar  to  her  re- 
covery. On  the  other  side,  it  is  replied,  that  the  divorce  is 
void  for  want  of  jurisdiction  over  the  person  of  the  wife  ;  or 
that,  conceding  it  to  be  valid,  the  previous  decree  in  South 
Carolina  having  determined  upon  the  death  of  one  of  the  par- 
ties or  their  reconciliation,  as  periods  when  the  provision  for 
the  wife's  support  should  cease,  the  Chancery  Court  of  this 
State  could  not  add  to  that  decree,  by  holding  the  provision 
should  cease  upon  their  divorce. 

We  shall  not  stop  to  inquire  whether  this  divorce  was  reg- 
ularly obtained,  and  was  binding  upon  these  parties.  That 
identical  question  was  before  us  at  a  previous  term  of  this 
court,  and  after  a  full  examination,  we  determined  that  the 
decree  was  not  void.  The  subsequent  argument  of  the  point, 
and  the  additional  grounds  taken,  have  failed  to  shake  our 
opinion  in  the  correciness  of  that  decision. 

But  although  that  decree  was  predicated  upon  the  ground 
of  the  wife's  abandonment  of  her  husband,  we  think  it  by  no 
means  follows  that  it  estops  the  wife,  from  recovering  the 
amount  decreed  before  its  rendition  as  a  provision  for  her 
support.  No  case  has  been  cited,  and  we  have  been  unable 
to  find  one,  which  holds,  that  a  subsequent  decree  of  divorce 
has  the  effect  to  vacate  and  avoid,  in  this  indirect  manner,  a 
moneyed  decree  previously  rendered,  as  to  the  amount  due 
upon  it  anterior  to  the  divorce.  To  hold  that  the  decree  of 
divorce  should  have  the  effect  of  vacating  the  previous  decree 
for  the  alimony  due  anterior  to  its  rendition,  would  be  to  al- 
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low  the  party  to  do  indirectly,  what  he  could  not  have  ac- 
complished by  a  direct  proceeding. 

We  are  of  opinion  that  both  decrees  may  stand,  so  far  asia 
their  results  they  are  not  incompatible  with  each  other.  The 
subject-matter  and  object  of  each  are  wholly  different.  The 
first  seeks  to  enforce  the  obligations  anct  duties  springing  out 
of  the  relation  of  marriage;  the  second,  entirely  to  annul  that 
relation,  and  having  efiected  the  contemplated  object,  puts  a 
period  to  the  operation  of  the  first,  which  is  necessarily  de- 
pendent upon  that  relation.  True,  the  South  Carolina  court, 
not  recognizing  the  doctrine  of  divorce,  did  not  fix  upon  that 
as  a  period  terminating  the  provision  made  by  its  decree  for 
the  wife;  but  wlien  she  seeks  her  remedy  in  this  State,  where 
divorces  are  granted,  she  submits  to  the  law  of  the ybrwm  gov- 
erning that  remedy  ;  and  as  by  this  law  an  end  has  been  put 
to  the  relation  of  marriage,  as  effectually  as  would  have  re- 
sulted from  the  death  of  either  of  the  parties,  as  a  consequence, 
all  duties  and  obligations  necessarily  dependent  upon  the  con- 
tinuance of  that  rehition,  immediately  cease. 

After  the  best  reflection  we  have  been  enabled  to  bestow 
upon  this  case,  we  come  to  the  conclusion,  that  the  plaintiff 
below  is  entitled,  according  to  the  decree  which  is  the  foun- 
dation of  her  action,  to  recover  one-third  of  the  nett  annual 
income  of  her  late  husband,  estimated  to  have  been  annually, 
$8,500,  from  tlic  18tli  day  of  April,  1837,  down  to  the  time 
of  the  divorce,  which  was  the  15tli  January,  181:4,  embracing 
a  period  of  seven  years,  less  three  months  and  three  days. 

The  judgment  of  the  Circuit  Court,  which  is  based  upon  an 
extension  of  the  period  to  the  death  of  the  husband,  is  clearly 
erroneous,  and  must  be  reversed;  and  judgment  must  here 
be  rendered  for  the  correct  amount,  which  is  computed  as  fol- 
lows: One-third  annual  income  from  18th  April,  1837,  to 
15th  January,  1844,  say  six  years  and  nine  months,  less  three 
days,  is  $19,101  yVj  ;  fro"^  ^^is  sum  must  be  deducted  the 
sum  of  $730,  the  proceeds  of  the  sale  of  the  slaves,  and  also 
the  sura  of  $7,  124,  the  moneys  collected  by  the  Commission- 
er from  Messrs.  Harrison  and  Whi taker,  and  paid  to  the  com- 
plainant in  South  Carolina,  leaving  the  amount  for  which 
judgment  must  be  here  entered  $11,247  ,yy. 

6  and  7.  It  is  .settled,  that  in  the  absence  of  evidence  as  to 
41 
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the  interest  law  of  another  State,  none  can  be  calculated ; 
neither  can  this  court  judicially  know  the  interest  allowable 
in  South  Carolina,  from  the  table  required  to  be  appended  by 
the  Secretary  of  State  to  the  published  acts  of  the  Legislature. 
This  point  has  several  times  been  decided  by  us.  Such  evi- 
dence should  have  been  offered  in  the  primary  court,  that  the 
opposite  party  might  have  controverted  it,  had  he  seen  proper 
to  do  so. 

Let  the  judgment  be  reversed,  and  accordingly  rendered, 
to  be  levied  of  the  goods  and  chattels  of  the  intestate  in  the 
hands  of  the  plaintiffs  in  error  unadministered,  and  let  the 
plaintiffs  in  error  recover  their  cost. 


COLGIN  ET  AL.  vs.  REDMAN  et  al. 


1.  A  creditors'  bill,  filed  by  the  beoeficiai-ies,  for  the  settlemeut  of  a  deed  of  trust 
executed  by  the  debtor,  -which  required  that  the  secured  creditors  should  as- 
sent to  its  provisions  within  six  months,  must  allege  that  the  eomplainante 
assented  to  the  deed. 

2.  An  allegation  that  the  complainants  "  have  conseuted  to  the  provisions  of  said 
deed,"  is  sufficient,  although  the  deed  requires  that  they  sliould  assent  to  it 
"within  six  raonthsr 

3.  The  rule  which  requires  a  dismissal  of  the  whole  bill,  if  any  one  or  m<>re  of 
several  co-complainants  fail  to  make  out  their  case,  lias  uever  been  applied  with 
any  stringency  to  creditors"  biUs  ;  and  unless  a  misjoinder  of  such  compljun- 
ants  wiU  affect  the  propriety  of  the  decree,  the  objection  will  not  be  allowed  to 
prevail  in  any  ease,  when  taken  for  the  first  time  at  the  bearing. 

4.  Even  if  the  objection  for  misjomder  of  complainants  w^re  allowable  in  csis.-s  o'" 
creditors'  bills,  it  shovdd  be  interposed  by  way  of  demurrer;  and  the  case*  arc 
exceedingly  rare,  if  they  exist  at  aU.  in  which  denmrrers  t^.  creditors'  bills  for 
misjoinder  of  complainants  will  be  sustained. 

5.  A  bankrupt  is  not  a  competent  witness  to  testify  for  his  assignee,  for  the  pur- 
pose of  increasing  the  fund  in  his  hands ;  but  when  his  testimony  tends  to  dc 
crease  that  fund,  he  is  considered  as  swearing  against  his  interest,  and  is  compe- 
tent. 

6.  The  mere  fact,  that  a  witness  is  a  party  to  a  suit  in  chanery,  does  not  render 
him  incompetent  If  he  has  no  mterest  in  that  part  of  the  litigation  about 
which  he  is  called  to  testify,  or  if,  bebg  interested,  he  is  examined  as  to  matters 
which  militate  agabst  that  interest,  he  is  perfectly  competent. 

*1.  Where  a  bill  is  filed  by  the  secured  creditors,  for  the  settlement  of  a  deed  of 
trust,  the  maker  of  the  deed,  although  he  is  a  defendant  to  the  bill,  is  a  corape- 
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tent  witness  for  one  of  the  complainants,  t<j  prove  the  bona  fides  of  his  debt 
and  his  assent  to  the  deed,  it  being  shown  that  after  the  execution  of  the  deed 
he  had  obtained  his  diseharjje  in  bankruptcy. 

8.  An  objection  to  a  deposition,  on  account  of  the  incompetency  of  the  commis- 
sioner to  act  as  such,  cannot  be  taken  for  the  first  time  at  the  hearing.  The  ob- 
jection should  be  taken  and  reserved  at  the  time  of  filing  the  cross-interrogato- 
ries. 

9.  Mere  identity  of  name,  of  iUelf,  is  not  sufficient  to  establish  the  fact,  that  th<! 
commissioner,  before  whom  a  deposition  is  taken,  is  the  same  person  who  is 
shown  by  the  papers  of  tlie  cause  to  be  an  interested  party,  and  therefore  in- 
competent to  act  as  commissioner ;  nor  will  the  deposition  be  suppressed,  on 
account  of  the  bare  identity  of  name. 

10.  Orders  for  the  examination  of  a  defendant  as  a  witness  for  the  complainant  are 
made  as  matters  of  course,  reserving  the  question  of  his  competency  to  be  made 
at  the  hearing ;  and  there  is  no  rule  requiring  an  affidavit  to  be  previously  made 
of  his  want  of  interest 

11.  A  deed  of  trust  contained  the  following  provisions,  viz.:  "  They  (the  trustees) 
shall  p:iy  and  satisfy  the  following  debts  of  the  party  of  the  first  part,  in  the  fol- 
lowing order,  to  wit:  first  class,"  <fec.  (naming  thcni.)  "The  above  demands 
compose  the  first  chiss  of  preferred  creditors,  being  principally  endorsers,  se- 
curities, and  those  who  advanced  money  to  the  said  party  of  the  first  part,  and 
all  are  to  be  first  satisfied  and  discliai'ged  in  full  The  second  class  comprises 
the  following  claims,"  <fec.,  (naming  them),  ••  which  shall  be  paid  ratably  and 
proportionably,  after  tl»e  entire  discharge  of  the  d^bts  in  the  first  class  enume- 
rated."    Held, 

That  the  word  "  order"  referred  to  the  division  of  the  debts  into  classes,  and  not 
to  the  relative  position  of  the  debts  specified  in  the  first  class;  and  that  the 
funds,  being  insufficient  to  satisfy  all  the  debts  of  the  first  class,  must  be  di- 
vided ratably  among  those  who  assented  to  the  deed  within  the  time  thereiii 
specified. 

Error  to  the  Chancery  Court  of  Sumter. 
Tried  before  the  lion.  Anderson  Crenshaw. 

The  facts  of  the  case,  so  far  as  they  are  necessary  to  an  un- 
derstanding of  the  opinion  and  of  the  errors  assigned,  appear 
in  the  opinion  of  the  court. 

Bliss  &  Reavis,  for  plaintiflfe  in  error : 

1.  The  bill  is  wanting  in  equity,  because  the  deed  of  as- 
signment, (which  is  an  exhibit  to  the  bill),  requires  the  assent 
of  the  creditors,  within  six  months,  and  provides  for  the  post- 
ponement of  those  who  fail  to  signify  their  assent  within  that 
time ;  and  the  bill  does  not  allege  that  the  complainants  as- 
sented within  the  time  prescribed,  but  merely  alleges,  that 
they  "  consented  to  the  provisions  of  the  deed."  This  alle- 
gation is  inaufl&cient  to  show  their  right  to  call  for  an  account 
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of  the  trust  fund ;  for  it  may  be  perfectly  true,  and  still  the 
complainants  may  not  have  assented  within  the  time  pre- 
scribed by  the  deed.  Applying  the  rule,  that  the  allegations 
of  a  bill  are  to  be  construed  most  strongly  against  the  com- 
plainant, Andrews  v.  McCoy,  8  Ala.  Rep.  925 ;  Lockard  v. 
Lockard,  16  Ala.  Rep.  450,  this  bill  is  fatally  defective ;  and 
the  motion  to  dismiss  it  for  want  of  equity,  should  have  been 
sustained. 

2.  The  complainants,  Anderson  and  Bruce,  failed  to  obtain 
a  decree.  The  bill,  therefore,  should  have  been  dismissed  as 
to  all  the  complainants ;  for  the  rule  is,  that  if  any  of  the 
complainants  fail,  the  bill  must  be  dismissed  as  to  all.  Moore 
V.  Moore,  17  Ala.  Rep,  631 ;  Wilkins  v.  Judge,  14  ib.  135 ; 
Hardeman  v.  Sims,  3  ib,  747 ;  1  Dan.  Ch.  Prac.  Perkiu's  ed. 
350. 

3.  The  deed  authorized  the  trustees  to  pay  the  debts  in  the 
first  class,  in  the  order  in  which  they  are  there  set  down.  It 
purports  to  convey  all  the  grantor's  property,  and  provides, 
that  the  trustees,  with  the  proceeds,  after  paying  the  amount 
of  a  certain  execution  which  was  a  lien  on  the  property  con- 
veyed, "shall  pay  and  satisfy  the  following  debts  of  the  party 
of  the  first  part,  in  the  following  order,  to  wit :  the  first  class." 
In  reference  to  the  debts  set  down  in  the  first  class,  the  deed 
declares  that,  "  the  above  demands  comprise  the  first  class  of 
preferred  creditors,  endorsers,  securities,  and  those  who  have 
advanced  money  to  the  said  party  of  the  first  part,  and  all  to 
be  first  satisfied  and  discharged  in  full,"  The  terms,  "shall 
pay  and  satisfy  the  following  debts,  in  the  following  order," 
must  refer,  either  to  the  order  in  which  the  debts  in  the  first 
class  are  set  down,  or  to  the  order  of  the  classes.  They  can- 
not refer  to  the  order  of  the  classes ;  for  the  deed  shows  that 
the  property  conveyed  was  not  sufficient  to  "  pay  and  satisfy" 
the  debts  in  all  the  classes ;  and  it  provides,  that  the  debts  in 
the  second  and  third  classes  shall  be  paid  pro  rata.  There 
would  be  an  incongruity  in  saying  that  the  terms,  "  pay  and 
satisfy  the  following  debts,  in  the  following  order,"  "  in  full," 
refer  to  the  classes,  two  of  which  are  not  to  be  paid  in  full, 
but  pro  rata.  They  must,  therefore,  refer  to  the  order  in 
which  the  debts  in  the  first  class  are  set  down,  and  mean 
that  each  creditor,  in  the  first  class,  is  to  be  paid  in  full,  as 
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he  becomes  entitled.  This  construction  is  strengthened  by 
the  fact  shown  by  the  deed,  that  all  the  debts  for  which  sure- 
ties or  endorsers  were  bound,  (for  which,  it  is  to  be  pre- 
sumed, the  grantor  intended  first  to  provide),  are  set  down  in 
the  first  class,  before  any  other. 

If  this  be  the  true  construction  of  the  deed,  the  chancellor 
ought  not  to  have  rendered  a  decree  for  an  account ;  because 
the  answer,  in  response  to  a  special  interrogatory  as  to  the 
amount  realized  from  the  trust  property,  states  it  to  be  $2100 
less  than  enough  to  pay  the  debts  in  the  first  class,  which 
have  precedence  of  those  of  the  complainants.  Stamps  v. 
Bracy,  1  How.  Miss.  302.  Or,  if  a  decree  for  an  account 
were  proper,  it  should  have  been  based  upon  the  construc- 
tion of  the  deed  insisted  on  in  the  answer,  and  now  contended 
for. 

4.  If  this  construction  of  the  deed  be  wrong,  still,  a  decree 
should  not  have  been  rendered  in  favor  of  Redman.  Colgin 
insists,  in  his  answer,  that  the  debt  to  Redman,  provided  for 
in  the  first  class,  was  without  consideration,  and  was  fraudu- 
lent, so  fas  as  the  other  creditors  are  concerned.  The  testi- 
mony of  Allen  sustains  the  answer  on  this  point ;  and  there 
is  no  proof  of  a  consideration,  except  what  is  to  be  found  in 
the  depositions  of  Henry  and  Phineas  Fowlkes.  The  motion 
to  suppress  these  depositions  ought  to  have  been  sustained. 
The  deposition  of  Henry  should  have  been  suppressed,  for  the 
following  reasons ;  1.  Because  he  was  interested  to  increase 
the  fund  for  the  payment  of  his  debts.  Powell  v.  Powell,  10 
Ala.  Rep.  910-11 ;  Hay  den  v.  Cornelius,  12  Miss.  Rep.  321. 
2.  Because  he  failed  to  answer  the  cross-interrogatories,  men- 
tioned in  the  motion  to  suppress,  sufficiently.  Stonebreaker 
V.  Short,  8  Barr,  155 ;  Ketland  v.  Bisset,  1  Wash.  C.  C.  Rep. 
144;  Dodge  v.  Israel,  4  Wash.  C.  C.  Rep.  323;  Bell  v.  Da- 
vidson, 3  ib.  328 ;  Nelson  v.  United  States,  1  Peters'  C.  C. 
Rep.  235 ;  Mosely  v.  Mosely,  Carri.  &  Nor.  Rep.  522  ;  Spence 
V.  Mitchell,  9  Ala.  Rep.  744.  3.  Because  he  was  a  party  de- 
fendant, and  the  order  to  take  his  testimony  was  without  no- 
tice, and  without  any  affidavit  or  suggestion,  that  he  had  no 
interest  in  the  cause. 

The  deposition  of  Phineas  Fowlkes  should  have  been 
suppressed,  because  he  was  surety  for  the  debt  to  the  com- 
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plainant  Bruce,  and  therefore  interested.    McCall  v.  Sinclair, 
14  Ala.  Rep.  764. 

If,  however,  these  depositions  were  admissible,  they,  to- 
gether with  the  other  testimony  on  behalf  of  Redman,  do  not 
prove  the  validity  of  his  debt.  This  testimony  shows,  that 
shortly  after,  Redman  was  following  the  business  of  a  wag- 
oner, and  then  engaged  for  a  short  time  in  selling  slaves 
for  other  persons,  at  fifteen  dollars  a  month.  Fowlkes  owed 
him  $17000,  and  he  owned  from  twenty  to  thirty  slaves  be- 
sides. This  is  incredible  in  itself,  and  cannot  outweigh  the 
evidence  of  Allen.  Besides,  the  facts,  that  Redman  was  in 
poor  circumstances,  and  employed  at  a  small  salary  a  short 
time  previous  to  his  removal  to  Alabama ;  that  he  had  no 
ostensible  property  ;  that  he  told  Allen,  as  late  as  1839,  that 
he  was  poor,  and  dependent  on  his  profession ;  that  Fowlkes 
never  had  any  thing  to  represent  so  large  a  debt  as  he  pre- 
tended to  owe  Redman ;  that  his  books  did  not  show  any 
transactions  with  Redman;  that  he  and  Redman  had  secret 
interviews  on  the  eve  of  making  the  assignment ;  that  they 
were  on  terms  of  great  intimacy  ;  and  that  Fowlkes  refused 
to  answer  the  cross-interrogatory  calling  upon  him  to  state 
whether  he  received  a  full,  fair,  and  honest  consideration 
from  Redman,  for  the  note,  raise  so  strong  a  suspicion  against 
the  validity  of  Redman's  debt,  as  to  overcome  the  evidence 
of  Henry  and  Phineas  Fowlkes,  as  to  the  consideration  of 
the  note,  however  positive  it  may  be.  Nelson  v.  United 
States,  1  Peters'  C.  C.  Rep.  235. 

5.  Colgin  is  a  creditor  provided  for  in  the  deed,  as  well  as 
trustee,  and,  having  no  notice  at  the  time  he  became  a  party 
to  it,  that  Redman's  debt  was  fraudulent,  he  has  the  right 
upon  discovering  the  fraud,  to  resist  paying  the  debt,  out  of 
the  trust  fund,  in  which  he,  as  a  creditor,  is  interested.  His 
being  trustee,  cannot  affect  his  rights  as  a  creditor.  Drake  v. 
Moore,  18  Ala.  Rep.  597 ;  Stamps  v.  Bracy,  1  How.  Miss.  Rep. 
312. 

J.  B.  Clarke,  contra: 

1.  The  maker  of  the  deed  of  assignment  intended  to 
place  all  the  creditors  named  in  the  first  class  on  an  equality ; 
else  why  classify  them  at  all  ?     This  intention  is  arrived  at 
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by  an  examination  of  the  whole  deed ;  not  from  any  single 
clause ;  not  by  giving  a  particular  expression  a  controlling 
force.  Watts  v.  Sheppard,  2  Ala.  Rep.  434 ;  Bates  v.  Bank 
of  Ala.  ib.  473-4;  ib.  477-8;  9  Pick.  422. 

And  in  construing  this  deed,  we  must  not  forget  that 
equality  is  equity ;  that  we  must  give  it  a  reasonable  and  prob- 
able construction,     1  Sup.  U.  S.  D.  70,  §  285. 

2.  The  objection  to  the  joinder  of  complainants  who 
failed  to  make  out  their  interest  came  too  late  at  the  hearing 
for  the  first  time,  and  was  properly  disregarded,  as  their  join- 
der in  the  bill  did  not  affect  the  propriety  of  the  decree. 
Newhouse  and  others  v.  Miles,  &c.,  9  Ala.  Rep.  460 ;  Water- 
town  V.  Conner,  4  Paige,  510;  Story's  Eq.  PI.  §  544. 

3.  The  motion  to  suppress  the  depositions  came  too  late, 
being  made  for  the  first  time  at  the  hearing  of  the  cause, 
Beattie,  Adm.  v.  Abercrombie,  &;c.,  18  Ala.  Rep.  9. 

4.  The  rule  that  a  deposition  can  be  suppressed,  because 
some  of  the  cross-interrogatories  were  not  answered,  has  never 
prevailed  in  Alabama. 

6.  An  order  to  take  the  deposition  of  one  defendant,  to  be 
read  against  another,  is  taken  as  a  matter  of  course,  and  re- 
quires neither  notice,  nor  affidavit  to  obtain  it.  2  Daniel's 
Ch.  Pr.  1044. 

6.  A  discharged  bankrupt  has  no  disqualifying  interest  left 
in  him.  Kvle  k  Gunter  v.  Bostick  &  Sherrod,  10  Ala.  Rep. 
589. 

7.  If,  however,  H,  A.  Fowlkes  had  any  interest,  he  was 
testifying  against  that  interest;  the  same  as  to  Phineas 
Fowlkes. 

8.  A  trustee  under  a  deed  of  assignment  can  never  ques- 
tion the  bona  fides  of  the  deed,  or  any  debt  secured  thereby; 
and  being  a  beneficiary  under  the  deed  can  make  no  differ- 
ence. He  must,  before  he  can  be  heard  to  speak,  restore  the 
parties  to  where  they  stood  before  he  accepted  the  trust. 
Mills  V.  Angell,  6  Paige,  481. 

LIGON,  J. — The  bill  in  this  case  was  exhibited  by  cer- 
tain creditors  of  Henry  A.  Fowlkes,  in  behalf  of  themselves 
and  such  other  creditors  of  said  Fowlkes  as  might  join  in  the 
suit,  and  contribute  to  its  expenses,  against  said  Fowlkes,  and 
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John  Colgin  and  Edward  C.  Mosby,  who  were  named  trus- 
tees in  a  deed  of  trust  made  by  Fowlkes  for  the  benefit  of  his 
creditors.  By  the  terms  of  the  deed  the  creditors  are  divided 
into  classes,  and  are  required  to  assent  to  the  provisions  in 
their  favor  wdthin  six  months,  or  forfeit  their  priority.  The 
complainants  in  the  bill,  and  Colgin,  the  defendant,  who  is 
also  a  creditor,  are  put  in  the  first  class,  and  the  questions 
raised  by  the  errors  assigned  and  insisted  on,  except  objec- 
tions to  testimony  and  matters  of  practice,  relate  solely  to 
the  bona  fides  of  Eedman's  debt,  and  his  assent  to  the  pro- 
visions of  the  deed  in  his  favor,  both  of  which  are  contro- 
verted in  the  answer  of  Colgin, 

Before  I  consider  these  points,  I  will  proceed  to  dispose  of 
the  preliminary  questions,  made  and  decided  at  the  hearing. 

1,  It  appears  that  a  motion  was  made,  a*  the  hearing,  to 
dismiss  the  bill  for  the  want  of  equity,  because  it  was  not  al- 
leged in  it  that  the  complainants  signified  their  assent  to 
the  provisions  made  in  the  deed  of  trust  in  their  favor,  in 
the  time  prescribed  by  the  deed  itself,  which  is  made  a  part 
of  the  bill.  An  allegation  of  this  kind  I  esteem  indispensa- 
ble to  the  equity  of  this  bill,  for  it  is  filed  solely  for  the  pur- 
pose of  settling  the  affairs  of  the  trust,  and  distributing  the 
funds  arising  under  it.  Before  the  complainants  can  be 
heard,  they  must  show  in  their  bill  that  they  have  complied 
with  the  terms  of  the  deed,  by  which  alone  they  can  become 
entitled  to  the  preference  they  claim  by  their  bill.  This 
they  have  sufficiently  done;  for  the  bill,  after  making  the 
deed. a  part  of  it,  and  reciting  all  its  important  provisions, 
contains  the  following  allegation;  "Your  orators  further  say, 
that  they  have  consented  to  the  provisions  of  said  deed,  in 
which  they  were  secured,  or  intended  to  be  secured,  in  the 
first  class,"  &c.  This  cannot  be  understood  in  any  other 
sense  than  as  alleging  that  they  had  assented  to  the  deed 
within  the  time  prescribed  by  its  terms.  The  allegations  in 
a  bill  must  be  certain  to  a  common  intent ;  and  in  order  to 
render  any  of  them  so,  the  court  will  look  to  others  on  the 
same  subject,  standing  in  intimate  and  close  connection  with 
it ;  and  especially  so,  when,  by  detaching  it  from  the  balance, 
it  would  be  useless  and  unnecessary,  but  taken  in  connection 
with  them,  it  becomes  pertinent,  necessary,  and  proper.    The 
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rule  which  requires  doubtful  or  equivocal  allegations  to  be 
taken  most  strongly  against  the  pleader,  does  not  authorize 
the  court  to  wrest  an  allegation  from  its  context,  and  by  this 
method  of  isolation  to  render  it  insufl&cient  and  uncertain. 

2.  It  is  also  urged,  that,  inasmuch  as  the  complainants, 
Anderson  and  Bruce,  failed  to  prove  their  demands  against 
the  trust  fund,  and  consequently  consented  to  a  dismissal  of 
the  bill  as  to  them,  that  the  bill  should  have  been  dismissed 
as  to  all.  'i'he  rule  which  requires  the  dismissal  of  the  whole 
bill,  if  one,  or  more,  of  several  co-complainants  fail  to  make 
out  their  case,  has  never,  to  my  knowledge,  been  applied  with 
any  stringency  to  creditors'  bills ;  and  unless  a  misjoinder  of 
such  complainants  will  affect  the  propriety  of  the  decree,  the 
objection  will  not  be  allowed  to  prevail  in  any  case,  when 
taken  for  the  first  time  at  the  hearing.  Newhouse  et  al.  v. 
Miles,  9  Ala.  Rep.  460 ;  Watertown  v.  Connor,  4  Paige,  510 ; 
Story's  Eq.  Plead.  544 ;  P>win  v.  Ferguson,  5  Ala.  Rep.  158. 
On  this  subject,  Mr.  Justice  Story,  in  his  work  on  Equity 
Pleading,  uses  the  following  language ;  "  If  the  court  pro- 
ceeds to  a  hearing  on  the  merits,  the  misjoinder  will  be  dis- 
regarded, at  least  if  it  does  not  materially  affect  the  propriety 
of  the  decree."  Story  Eq,  PI.  417.  Even  if  the  objection  of 
misjoinder  of  complainants  were  allowable,  in  cases  like  the 
present,  when  the  bill  is  both  in  form  and  substance  a  cred- 
itors' bill,  to  which  all  who  claim  to  be  creditors  have  a  right 
to  become  parties,  though  the  interest  of  each,  except  as  to 
the  fund  sought  to  be  charged,  is  separate  from,  and  inde- 
pendent of,  that  of  all  others,  still,  it  should  be  interposed  by 
way  of  demurrer.  But  the  cases  are  exceedingly  rare,  if  they 
exist  at  all,  in  which  demurrers  to  creditors'  bills  will  be  sus- 
tained, for  a  misjoinder  of  claimants.  There  is  rarely  to  be 
ibund  a  creditors'  bill,  with  many  complainants,  in  which 
some  of  them  have  not  failed  to  make  out  their  case,  and 
consequently  have  been  compelled  to  submit  to  a  dismissal  of 
the  bill  as  to  them ;  but  this  has  never,  in  any  case  which 
has  come  under  my  observation,  been  allowed  to  affect  the 
rights  of  those  who  established  their  demands  to  a  decree  for 
the  sums  due  thereon. 

3.  A  motion  was  also  made,  at  the  hearing,  to  suppress  the 
depositions  of  Henry  A.  and  Phineas  Fowlkes,  upon  the 
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grounds,  as  to  the  former,  that  he  was  a  party  to  the  bill — 
was  interested  in  the  event  of  the  suit,  and  because  the  depo- 
sition was  taken  before  George  L,  Baine,  who  was  interested 
in  the  event  of  the  suit,  and  security  on  a  debt  of  the  first 
class  secured  by  the  deed. 

Henry  A  Fowlkes  is  the  maker  of  the  deed  of  assignment, 
and  is  shown  by  the  proof  to  be  a  discharged  bankrupt.  He 
can  receive  nothing  under  the  deed,  unless  there  be  a  residu- 
um after  paying  all  the  debts  secured  by  it,  and  the  discharge 
of  all  debts  proved  against  him  on  his  bankruptcy.  He  was 
examined  by  the  complainant  Redman,  to  prove  the  consider- 
ation of  his  claim,  and  his  (Redman's)  assent  to  the  terms  of 
the  deed  within  six  months  after  its  execution.  While  it  is 
conceded  that  a  bankrupt  is  not  a  competent  witness  to  testify 
for  the  assignee  for  the  purpose  of  increasing  the  fund  in  his 
hands,  yet  it  is  clear,  both  on  principle  and  authority,  that  if 
his  testimony  tends  to  decrease  that  fund,  he  will  be  regarded 
as  swearing  against  his  own  interest,  and  is  competent. 

The  mere  fact  that  a  witness  is  a  party  to  a  suit  in  Chan- 
cery, is  no  sufficient  reason  to  exclude  or  suppress  his  testi- 
mony. If  he  has  no  interest  in  that  part  of  the  litigation 
about  which  he  is  called  to  testify ;  or,  if  being  interested,  he 
is  examined  as  to  matters  which  militate  against  that  interest, 
as  is  the  case  here,  he  is  perfectly  competent. 

The  exception  taken  to  the  deposition,  because  it  was  taken 
before  Baine  as  commissioner,  if  it  could  be  allowed  to  pre- 
vail at  all,  comes  too  late  when  taken  for  the  first  time  at  the 
hearing.  Beattie  v.  Abercrombie,  18  Ala.  Rep.  9.  It  is  one 
of  that  class  of  exceptions  which  should  have  been  taken, 
and  reserved,  at  the  time  c  f  filing  the  cross-interrogatories  to 
the  witnesses.  A  party  will  not  be  allowed  to  go  on,  without 
objection,  to  examine  a  witness  before  a  commissioner,  and 
when  he  finds  such  examination  to  result  disastrously  to  his 
interest,  to  come  at  the  hearing,  and  object  to  the  compe- 
tency of  the  commissioner  to  act  as  such.  The  motion  to 
suppress  the  deposition  for  this  cause,  was  rightly  disallowed 
for  another  reason.  It  no  where  appeara,  either  by  proof  or 
admission,  that  the  George  L.  Baine  who  acted  as  commis- 
sioner in  taking  the  deposition  of  the  witness,  is  the  same 
person  who  is  security  on  one  of  the  notes  provided  for  in 
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the  deed  of  trust,  and  the  bare  identity  of  name  will  not,  of 
itself,  establish  that  fact. 

It  is  insisted  also,  that  the  deposition  of  this  witness  should 
be  suppressed,  becaase  there  was  no  affidavit  made  of  his 
want  of  interest  in  the  subject-matter  of  the  suit  about  which 
he  was  testifying,  before  the  order  was  made  under  which 
his  examination  was  had.  I  know  of  no  rule  which  requires 
such  an  affidavit ;  orders  to  examine  a  defendant,  in  behalf 
of  the  complainant,  are  made  as  matters  of  course,  reserving 
the  question  of  his  competency  to  be  made  at  the  hearing. 
2  Danl.  Chy.  Prac.  1044.  But  if  there  be  any  irregularity 
in  the  terms  of  such  an  order,  the  cross-examining  party  must 
make  his  objection  at  the  time  of  filing  his  cross-interrogato- 
ries; or,  refusing  to  cross-examine,  he  may  object,  upon  no- 
tice, after  publication,  but  not  at  the  hearing  of  the  cause, 
except  by  consent.  All  objections  for  mere  irregularities 
come  too  late,  when  made,  for  the  first  time,  at  the  hearing. 
Beattie,  adm'r,  v.  Abercrombie  et  al.,  supra. 

The  same  authority  disposes  of  the  objection  that  the  wit- 
ness failed  to  answer  fully  some  of  the  cross-interrogatories 
propounded  to  him. 

For  these  reasons,  we  are  satisfied  the  Chancellor  did  not 
err  in  refusing  the  motion  to  suppress  the  deposition  of  Hen- 
ry A.  Fowlkes. 

The  objections  to  the  deposition  of  Phineas  Fowlkes  were 
two,  first;  that  he  was  interested  in  the  event  of  suit;  and 
secondly,  that  his  testimony  was  taken  before  Baine,  an  inter- 
ested party. 

This  witness  was  security  to  one  of  the  notes  provided  for 
in  the  deed  in  the  same  class  with  that  of  the  complainant 
Redman,  at  whose  instance  he  was  examined.  His  interest 
was  antagonistic  to  that  of  Redman,  and  consequently  when 
he  deposes  in  favor  of  the  latter,  he  swears  against  his  own 
interest,  and  is  competent. 

The  second  ground  of  objection  is  the  same  as  that  urged 
against  the  admissibility  of  the  deposition  of  Henry  A. 
Fowlkes,  and  for  the  reasons  given  in  this  opinion  for  disal- 
lowing it  in  that  case,  it  must  be  refused  in  this. 

It  appears  that  portions  of  these  and  other  depositions  were 
ruled  out  by  the  Chancellor.     The  witnesses,  in  answering 
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several  interrogatories,  state  what  Redman  had  told  them,  in 
the  absence  of  the  other  parties  in  interest.  This  was  illegal 
testimony,  and  was  rightly  ruled  out  and  disregarded  by  the 
Chancellor. 

4.  The  proof  of  Henry  A.  and  Phineas  Fowlkes  clearly 
establishes  the  bona  fides  of  the  debt  of  Redman,  secured  by 
the  deed,  which  had  been  impeached  by  the  answer  of  Col- 
gin. The  testimony  of  the  witness  Allen,  who  deposes  that 
Redman  was  poor  and  unable,  in  the  opinion  of  the  witness, 
to  advance  so  large  an  amount  of  money  to  Fowlkes,  is,  at 
most,  but  negative  in  its  character,  and  cannot  break  the  force 
of  the  positive  testimony  of  the  Messrs.  Fowlkes.  Again : 
several  other  witnesses  prove  facts  which  go  far  to  show  that 
Allen  was  mistaken,  as  to  Redman's  pecuniary  condition. 
Upon  the  proof,  we  think,  the  bona  fides  of  Redman's  debt 
is  fully  made  out. 

Henry  Fowlkes  states  distinctly  and  unequivocally,  that 
Redman  advanced  him  money  at  different  times,  and  in  large 
amounts,  which  he  had  never  repaid,  and  that  he  left  in  his 
(Fowlkes')  hands  a  large  sum  of  money  to  be  remitted  to 
Virginia,  which  he  did  not  remit,  but  used.  Phineas  Fowlkes 
proves  that  Redman  was  .engaged  in  negro  trading;  had 
several  thousand  dollars  of  his  own,  and  control  of  large 
amounts  of  the  funds  of  others.  These  witnesses  had  op- 
portunities of  knowing  his  true  condition,  far  superior  to 
those  of  any  others  who  have  been  examined,  and  as  they 
stand  without  direct  impeachment,  their  truth  cannot  be  suc- 
cessfully called  in  question. 

5.  The  assent  of  Redman  to  the  provisions  of  the  deed  is 
proved  by  Henry  A.  Fowlkes  and  the  witness  Steele.  The 
former  says,  that  Redman  was  present  when  it  was  written, 
and  approved  what  was  done ;  and  the  latter  deposes,  that  he 
went  with  Redman  to  one  of  the  trustees,  to  whom  Redman 
exhibited  the  evidence  of  his  debt,  and  distinctly  assented  to 
the  deed.  This  was  shortly  after  the  deed  was  written,  and 
before  the  expiration  of  six  months. 

6.  The  only  remaining  question  relates  to  the  construction 
of  the  deed.  This  divides  the  creditors  of  Fowlkes  into  three 
classes,  but  as  the  money  arising  from  the  trust  property  is 
insufficient  to  pay  off  and  discharge  those  of  the  first  class, 
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it  is  needless  for  us  to  examine  its  provisions  as  to  the  second 
and  third.  The  language  in  relation  to  the  payment  of  the 
debts  in  the  deed  is  this:  "  They  (the  trustees)  shall  pay  and 
satisfy  the  following  debts  of  ihe  party  of  the  first  part,  in 
the  following  order,  to-wit :  first  class,"  &c.  Here  follows  a 
large  class  of  debts  composing  this  class,  in  which  is  included 
that  of  Redman,  and  the  paragraph  concludes:  ''The  above 
demands  compose  the  first  class  of  creditors,  being  principally 
endorsers,  securities,  and  those  who  advanced  money  to  the 
said  party  of  the  first  part,  and  all  are  to  be  first  satisfied  and 
discharged  in  full."  The  deed  then  proceeds :  "  The  second 
class  comprises  the  following  claims,"  &c.  It  is  also  provided 
that  these  "shall  be  paid  ratably  .and  proportionably,  after 
the  entire  discharge  of  the  debts  in  the  class  first  enumerated." 
The  deed  then  devotes  any  residuum  after  the  payment  of 
the  debts  of  the  first  and  second  classes  to  the  payment  of 
the  remaining  creditors  of  the  grantor. 

The  trustee,  Colgin,  insists,  in  his  answer,  that  the  term 
"order,"  as  employed  in  the  deed,  was  intended  to  be  applied 
to  the  position  assigned  to  the  debts  as  they  are  enumerated 
in  the  first  class;  so  that  those  first  named  should  be  first  paid, 
and  if  there  was  a  deficiency  of  funds,  those  whose  claims 
were  not  reached  by  this  method  of  payment  should  receive 
nothing.  It  is  clear  to  my  mind,  that  when  the  deed  was 
drawn,  both  the  grantor  and  Colgin  acted  under  the  belief 
that  there  would  be  more  than  funds  enough  to  pay  in  full 
the  claims  of  all  the  creditors  of  the  first  class ;  and  it  is 
equally  clear,  that  they  thought  there  would  not  be  enough 
to  pay  in  full  the  debts  named  in  the  second  class.  The  idea, 
then,  of  a  preference  among  the  first  class  of  creditors  never 
for  a  moment  presented  itself  to  them ;  when  a  deficiency 
was  apprehended,  as  in  the  case  of  the  second  class  of  credi- 
tors, and  a  desire  to  prefer  one  creditor  over  another  existed 
with  Fowlkes,  the  language  employed  by  the  draftsman  gives 
expression  to  this  desire  in  the  most  unambiguous  terms,  for 
the  deed  provides  that  two  of  the  claims  enumerated  in  that 
class  shall  be  paid  in  full,  before  payment  should  be  made  on 
the  remainder,  and  then  that  the  funds  on  hand  should  "  be 
paid  ratably  and  proportionably  "  to  the  other  claims  of  this 
class. 
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Our  construction  of  the  deed  is,  that  the  term  "order,"  as 
employed  by  the  grantor,  was  intended  to  apply  to  the  classes 
mentioned  in  the  deed,  and  not  to  the  creditors  enumerated 
in  the  first  class ;  so  that,  as  the  funds  derived  from  the  prop- 
erty are  insufficient  to  pay  all  the  debts  enumerated  in  the 
first  class,  they  must  be  divided  ratably  among  such  as  have 
assented  to  the  deed. 

Such,  upon  the  several  points  considered,  was  the  opinion 
of  the  Chancellor,  and  his  decree,  being  in  conformity  to  it, 
must  be  affirmed. 


PHARIS  ET  AL.  vs.  LEACHMAN,  Adm'b.  et  al. 

1.  Tbe  general  rule  is,  that  to  entitle  a  creditor  to  the  assistance  of  chancery  up- 
on an  allegation  of  fraud  in  his  debtor,  he  must  stand  as  a  creditor  with  a  lien, 
or  as  one  Tvho  has  exhausted  his  legal  remedies. 

2.  But  this  rule  does  not  apply  to  administrations,  in  relation  to  ivhieh  Courts  of 
Chancery  have  jurisdiction  over  estates,  in  the  direction  and  control  of  execu- 
tors and  administrators,  and  iu  protecting  the  rights  of  creditoi-s  generally,  as 
■well  as  in  decreeing  distribution  of  assets,  by  virtue  of  their  original  powers. 

3.  The  settlement  of  an  administration,  which  has  been  commenced  in  the  Or- 
phans' Court,  may  be  withdrawn  from  that  tribunal,  and  taken  into  a  Court  of 
Chancery,  whenever  the  powers  of  the  former  court  are  inadequate  to  tbe 
exigency,  and  cannot  afford  a  sufficient  remedy. 

4.  Where  a  bill  is  filed  by  a  creditor  to  pursue  certain  real  and  personal  property, 
which  is  standing  in  the  name  of  a  trust«e  for  the  wife  and  childi'en  of  the 
debtor,  and  which  the  bill  alleges  was  fraudulently  added  to  their  estate  by 
the  debtor,  and  tlie  debtors  estate  has  been  reported  insolvent,  chancery  may 
take  jurisdiction  of  the  case,  and  withdraw  the  administration  fi-om  the  Court 
of  Probate. 

5.  And  in  such  case,  the  administrator  of  the  debtor  is  a  proper  party  defendant 
to  the  bill. 

6.  Where  the  defendants  claim  the  benefit  of  the  statute  of  non-claim  by  way  of 
plea,  but  do  not  positively  deny  in  their  answers  the  presentation  of  complain- 
ant's demand,  proof  of  presentation  by  one  witness  is  sufficient. 

"7.  In  a  suit  against  an  administrator,  his  admissions  of  the  presentation  of  the 
demand  are  sufficient  to  take  the  case  out  of  the  statute  of  non-claim,  although 
such  admissions  are  made  after  the  lapse  of  eighteen  moDtbs  from  the  grant  of 
letters  of  administration. 

8.  Where  the  suit  is  in  chancery,  for  tbe  purpose  of  subjecting  to  the  payment  of 
the  intestate's  debts,  property  which  is  standing  in  tbe  name  of  a  trustee  for  the 
benefit  of  hie  wife  and  children,  and  which   is  alleged  to  have  been  purchased 
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by  the  intestate  with  \ua  individual  means,  and  fraudulently  added  to  the  trust 
estate,  the  admission  by  the  administrator  of  the  presentation  of  the  complain- 
ant's demand  is  evidence,  not  only  against  the  administrator,  but  al8<^>  against 
the  ceatuia  que  trust. 

9.  A  payment  on  a  claim,  mode  by  the  administrator  after  the  lapse  of  eighteen 
months  from  the  grant  of  letters  of  administration,  is  a  fact  tending  to  es- 
tablish its  due  presentation  within  eighteen  months. 

10.  The  report  of  insolvency  made  by  the  administrator  after  the  lapse  of  eighteen 
montlis  from  the  grant  of  letters,  in  which  he  has  returned  a  claim  as  a  sub- 
sisting debt  against  the  estate,  is  evidence  of  its  due  presentation. 

11.  When  a  statement  contained  in  an  answer,  of  a  nuiterial  fact  within  the  re- 
spondent's knowledge,  is  disproved,  the  answer  loses  its  weight  as  evidence. 

12.  The  continuous  possession  for  five  yeare  by  the  husband,  of  slaves  placed  in 
his  possession  by  his  father-in-law,  is  sufficient,  unless  rebutted  by  satisfactory 
proof,  to  raise  the  presumption  of  a  gift. 

13.  Although  the  borrower  may  have  had  the  continuous  possession  of  slaves  for 
more  than  three  years,  without  the  registration  requii'cd  by  the  second  section 
of  the  statute  of  frauds,  yet  if  the  owner  resumes  the  possession  of  them  be- 
fore a  creditor  acquires  a  lien  upon  them,  they  cannot  be  subjected  to  the 
payment  of  the  borrower's  debts. 

14.  A  lien  lost  or  destroyed  is  the  same  as  if  it  had  never  existed. 

15.  Although  the  trustee's  estate,  after  his  death,  is  responsible  to  the  cestuin  que 
trust  for  the  trust  funds  received  by  him,  yet  no  lien  accrues  in  their  favor 
upon  property  purchased  by  him  during  his  life,  when  no  portion  of  the  trust 
fund  can  be  traced  into  such  purchase. 

16.  Where  a  husband  purcliases  property  with  bis  individual  means,  and  takes 
the  title  in  the  name  of  himself  as  trustee  for  his  wife-  and  children,  such 
property  will  be  subjected  to  tho  payment  of  liis  debts,  on  a  deficiency  of 
other  assets ;  and  in  such  case  his  personal  representative  must  account  for 
the  rents  jmd  profits  of  the  real  property,  and  the  hire  of  the  personal  prop- 
erty, from  the  service  of  the  bill,  if  necessary  to  supply  the  deficiency. 

17.  Where  a  receipt,  which  is  given  for  a  claim  on  a  third  person,  expresses  on 
its  face  that  the  cLaim  is  to  be  placed  to  the  credit  of  a  judgment,  the  pre- 
sumption is  thjit  the  claim  is  received  as  an  absolute  payment  of  the  judg 
ment  pro  tanto ;  and  this  presumption  is  not  rebutted  by  proof  tliat  such 
third  pci-sou  was  insolvent  at  the  time,  and  thai  no  portion  of  the  claim  could 
have  beon  collected  from  him. 

18.  Where  a  debtor  sells  to  his  judgment  creditor,  at  a  stipulated  price,  certain 
slaves  V)  which  he  has  no  title,  with  the  understanding  and  agreement  that  the 
price  is  to  be  credited  on  the  judgment,  luJess  the  title  should  prove  bad  and 
the  slaves  be  lost  to  the  creditor,  in  which  event  ouly  the  hire  for  the  time 
during  which  they  lemained  in  the  creditor's  possession  was  to  be  credited  on 
the  judgment,  and  the  slaves  are  afterwards  recovered  from  the  creditor  in  an 
action  of  trover  by  the  legal  owner,  together  with  damages  from  the  time 
when  he  acquired  them,  the  debtor  is  not  entitled  to  a  credit  for  the  hire. 

19.  Where  slaves  are  bequeatlied  to  a  married  woman  and  her  cliildren,  and  the 
will  provides  that  the  slaves  shall  be  placed  in  the  hands  of  a  trustee,  for  her 
own  use  and  the  use  of  her  children,  and  that  no  person  shall  deprive  them  of 
the  same  or  any  part  thereof,  and  the  slaves  remain  about  the  house,  and  in 
the  poaaessiou,  of  the  husband  and  wife  and  their  children,  the  condition  of  the 
trust  is  fulfilled,  and  the  husband  is  not  accountable  for  hire. 
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20.  The  widow  is  entitled  to  the  dwelling  house  in  which  her  husband  resided  at 
the  time  of  his  death,  free  of  rent,  until  her  dower  is  assigned.  (Clay's  Digest, 
173,  §  7.) 

Error  to  the  Chancery  Court  of  Greene. 
Tried  before  the  Hon.  W.  W.  Mason. 

This  bill  was  filed  by  a  creditor  of  Charles  L.  Roberts, 
on  behalf  of  himself  and  the  other  creditors  of  said  Roberts, 
to  subject  to  the  payment  of  his  debts  certain  real  and  per- 
sonal property  Avhich,  if  is  alleged,  was  purchased  by  said 
Roberts  in  his  lifetime,  and  the  real  estate  improved,  with  the 
individual  funds  of  said  Roberts,  and  the  titles  taken  in  the 
name  of  a  trustee  for  the  use  and  benefit  of  his  wife  and  chil- 
dren, who  were  the  cestuis  que  trust  of  a  trust  estate  created 
by  the  will  of  Woodliff  Bevell,  the  father  of  Mrs.  Roberts. 
The  bill  also  makes  a  demand  upon  a  family  of  slaves,  which, 
it  is  alleged,  were  the  property  of  said  Roberts  by  gift  to  his 
wife  from  said  Woodliff  Bevell,  and  which  are  also  alleged 
to  have  been  fraudulently  included  in  the  trust  estate. 

The  complainant's  demand  is  based  upon  two  judgments, 
which  he  obtained  against  Roberts  in  his  lifetime,  and  on 
which  executions  had  been  issued,  and  returned  "  no  property 
found,"  but  the  executions  were  not  renewed  at  any  time 
within  two  years  before  the  death  of  Roberts,  It  does  not 
appear  that  any  other  proceedings  were  instituted,  by  way  of 
having  the  claims  allowed  against  the  estate.  The  bill  charges 
that  the  claims  were  presented  to  the  administrator,  within 
eighteen  months  after  the  grant  of  letters,  and  that  the  estate 
has  been  reported  insolvent  by  the  administrator. 

As  connected  with  his  demands,  the  complainant  charges 
that  Roberts  sold  him  two  slaves,  at  a  stipulated  price,  which 
were  to  go  in  part  payment  of  the  judgments  ;  and  upon  the 
further  agreement,  that  if  Roberts  had  not  a  good  title  to  the 
slaves,  and  they  were  'ost  to  the  complainant,  then  the  amount 
stipulated  to  be  paid  for  them  was  not  to  be  credited  on  the 
judgments,  but  in  such  case,  the  hire  of  the  slaves  during  the 
time  complainant  had  them  was  to  be  allowed  as  a  credit  on 
the  judgments;  that  a  suit  was  instituted  against  the  com- 
plain nt,  for  the  conversion  of  the  slaves,  by  the  trustee  of 
Mrs.  Roberts,  and  damages  were  recovered  to  the  amount  of 
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their  value,  and  also  interest  on  their  estimated  value  from 
the  day  of  sale.  The  bill  prays  that,  in  taking  an  account  of 
what  is  due  upon  the  judgments,  a  credit  for  the  hire  of  the 
slaves  should  not  be  allowed. 

The  complainant  also  seeks  to  avoid  a  credit  on  his  judg- 
ments for  a  claim  on  one  Win.  M.  Inge,  which  was  received 
by  complainant's  attorneys  from  Roberts,  and  a  receipt  there- 
for given,  expressing  on  its  face  that  the  amount  was  to  be 
credited  on  the  judgments.  This  credit  it  is  insisted  should 
not  be  allowed,  on  the  ground  that  said  claim  was  not,  as  ex- 
pressed in  the  receipt,  to  be  taken  as  an  absolute  payment, 
but  was  only  to  be  credited  on  the  judgments  in  the  event  of 
its  collection,  and  that,  on  account  of  the  insolvency  of  Inge, 
nothing  could  have  been,  nor  has  been,  collected  on  it. 

The  administrator  of  Roberts,  as  such,  the  trustees  and 
cestuis  que  trusty  are  made  defendants  to  the  bill.  The  answers 
of  Leachman  and  Mrs.  Roberts  admit  the  complainant's  claim, 
and  also  the  purchases,  which  are  set  out  in  the  bill ;  but 
they  deny  that  the  purchases  were  made  with  the  individual 
means  of  Roberts,  and  insist  that  the  purchases,  as  well  as 
the  improvements  of  the  real  estate,  were  made  with  the  trust 
funds,  or  with  money  raised  upon  the  faith  of  the  trust  funds, 
and  for  the  benefit  of  the  trust  estate.  The  alleged  gift  of 
the  slaves  by  Woodliff  Bevell  is  also  denied,  and  the  charges 
of  fraud.  The  credits,  already  referred  to,  are  insisted  on, 
and  the  statute  of  non-claim  is  set  up,  by  way  of  plea,  to  the 
complainant's  demands. 

It  is  unnecessary  here  to  state  the  evidence,  as  upon  the 
facts  in  controversy  it  is  set  out  in  the  opinion  of  the  court. 
The  case  was  submitted  to  the  chancellor  upon  the  bill,  an- 
swers, evidence,  «&c.  and  a  decree  was  rendered  dismissing 
the  bill,  upon  the  ground  that  the  evidence  did  not  establish 
a  presentation  of  the  complainant's  demand  to  the  adminis- 
trator within  eighteen  months  after  the  grant  of  letters ;  and 
from  this  decree  the  complainant  prosecutes  a  writ  of  error, 

J.  B.  Clarke  and  R  H.  Smith,  for  plaintiff  in  error : 
I.  Aa  to  the  jurisdiction  of  the  Court  of  Chancery.  In  the 
exercise  of  its  original  powers,  which  remain  unimpaired  by 
statutory  inhibition,  the  Courts  of  Chancery  have  jurisdiction 
42 
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over  estates,  in  the  direction  and  control  of  executors  and 
administrators,  and  in  protecting  the  rights  of  creditors,  as 
well  as  decreeing  distribution  of  the  assets.  In  all  cases, 
where  trusts  are  to  be  executed,  or  a  discovery  of  assets  is 
wanted,  the  powers  of  the  Orphans'  Court  being  inadequate 
to  afford  the  necessary  relief,  chancery  will  take  jurisdiction ; 
and  courts  of  equity  will  not  enumerate  the  cases,  in  which 
upon  a  suggestion  of  fraud,  they  will  take  jurisdiction.  Exe- 
cutors and  administrators  are  almost  in  every  respect  con- 
sidered in  equity  as  trustees.  Dement  v.  Boggess,  13  Ala. 
143 ;  Horton  v.  Moseley,  17  ib.  796 ;  Blakey  v.  Blakey,  9 
ib.  394 ;  Leavens  v.  Butler,  8  Porter,  396 ;  Kennedy  v.  Ken- 
nedy, 2  Ala.  572. 

The  objection  that  the  complainant  is  not  a  creditor  with  a 
lien,  cannot  prevail  in  a  case  like  this,  if  at  all.  A  creditor 
with  a  lien  may  come  into  chancery,  to  remove  a  cloud  on 
the  title,  and  thus  reap  the  full  effect  of  his  lien.  A  credi- 
tor who  has  reduced  his  demand  to  judgment,  and  had  exe- 
cution returned  "  no  property  found,""  may  come  into  chan- 
cery to  subject  equitable  assets.  He  comes  in,  not  because 
lie  has  a  lien,  but  because  he  has,  by  a  return  of  process, 
shown  that  there  is  nothing  on  which  he  can  get  a  lien,  and 
because  there  are  equitable  a^ssets,  which  may  be  subjected. 
His  lien,  in  such  case,  does  not  relate  to  his  legal  process,  but 
begins  from  the  filing  of  his  bill,  and  the  creditor  who  first 
files  his  bill,  has  the  first  lien.  Legal  process  is  no  lien  upon 
equitable  assets.  Beck  v.  Burdett,  1  Paige,  309 ;  Edmondson 
V.  Lyde,  ib.  639  ;  2  Blackf.  356. 

The  doctrine  of  a  creditor's  right  to  file  his  bill,  to  obtain 
satisfaction  of  his  debt,  fruitlessly  prosecuted  at  law,  has  no 
application  to  a  party  standing  in  the  light  of  a  beneficiary 
seeking  to  hold  a  trustee  to  account.  The  former  invokes  an 
extraordinary  power  of  the  court ;  the  latter,  the  ordinary, 
original,  inherent  power.  The  doctrine,  if  applicable  to  this 
case,  would  prove  too  much ;  it  would  show  that  this  property 
is  entirely  beyond  the  reach  of  creditors.  Thus :  The  admin- 
istrator cannot  touch  it,  as  administrator,  being  bound  by  the 
fraud  of  his  intestate ;  it  cannot  be  reached  by  scire  facias 
against  the  heirs,  for  the  heirs  do  not  take  it  as  heirs,  but  as 
fraudulent  purchasers  ;  without  it,  the  estate  is  insolvent,  and 
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the  creditor  can  only  get  a  decree  for  his  distributive  share  of 
the  assets,  without  any  lien,  or  any  process  to  reach  this 
property, 

II.  We  insist,  that  the  trust  property  is  held  by  Leachman, 
under  a  fraudulent  investment  by  Roberts,  not  as  adminis- 
trator, but  as  executor  de  son  tort.  The  bill  does  not  call  him 
executor  de  son  tort,  but  it  sets  out  all  the  facts  necessary  to 
show  his  liability  to  account  as  such,  and  this  is  sufficient. 
There  is  no  form  absolutely  necessary  to  a  bill  in  chancery. 
That  the  creditors  may  subject  the  property,  and  that  the 
proper  remedy  is,  to  hold  the  fraudulent  grantee  liable  as 
executor  de'jon  toi%  see  Osborne  v.  Moss,  7  Johns.  161 ;  Ro- 
denv.  Murphy,  10  Ala.  804;  Densler  v.  Edwards,  5  ib.  31. 

The  attempt  to  charge  Roberts  with  hire  for  the  negroes 
cannot  be  allowed ;  in  serving  the  family  of  Roberts  as  domes- 
tics they  were  employed  strictly  in  accordance  with  Mr.  Be- 
vell's  will. 

As  to  the  two  slaves  sent  to  Roberts  by  Mr.  Bevell,  and  re- 
maining in  possession,  the  evidence  of  Thomas  L.  Bevell 
proves  them  to  have  been  given  to  Charles  Roberts ;  but  even 
if  loaned,  Roberts  retained  them  more  than  three  years,  and 
they  became  liable  to  his  debts  under  the  statute  of  frauds. 

It  will  avail  nothing  that  no  conveyance  proceeds  from 
Roberts ;  it  is  the  same  thing  that  he  procures  it  made,  he 
paying  the  consideration.  It  is  a  fraudulent  gift  by  him  to 
his  wife  and  children,  void  as  to  creditors. 

It  has  been  said,  if  this  property  be  subjected,  the  trust 
fund  should  first  be  raised  from  it ;  but  it  was  bought  and 
paid  for  before  the  trust  fund  accrued ;  again,  .$2320.87  of  this 
has  never  been  expended,  which  deducted  from  $3054,  (the 
whole  fund)  leaves  only  $733.13  of  it  ever  expended  in  any 
manner  by  Roberts.  But  the  reverse  of  the  principle  con- 
tended for  is  true,  if  the  trust  fund  partly  paid  for  the  prop- 
erty, to  wit :  that  our  money  (Roberts'  money)  will  be  raised 
from  the  property.  Hoot  v.  SorreU,  11  Ala.  386. 

III.  As  to  the  statute  of  non-claim.  Defendants  Leachman 
and  Mrs.  Roberts  plead  statute  of  non-claim,  and  answer  in 
effect  that  they  do  not  believe  or  remember  that  the  claims 
were  presented.  It  is  not  denied  but  that  the  admission  by 
the  administrator,  made  within  eighteen  months  from  grant  of 
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letters,  is  good  evidence  against  him  of  presentation.  But  it 
is  insisted  that  such  admission  made  after  the  eighteen  months 
is  inadmissible.  By  the  deposition  of  Clarke,  and  by  the  fact 
of  payments  within  the  eighteen  months,  the  presentation  is 
proven.  A  payment  necessarily  comprehends  a  demand.  It 
is  the  result,  the  fruit  of  a  demand,  and  the  judgments  maybe 
treated  all  as  one  debt,  the  notes  on  which  they  were  rendered 
being  parts  of  the  same  debt.  Admitting,  however,  that  each 
was  a  different  debt,  the  payments  not  being  directed  in  their 
application,  the  creditor  was  left  to  apply  as  he  pleased,  or 
they  will  be  applied  to  all  equally.  It  is  not  to  be  credited 
that  these  payments  were  made  without  knowledge  or  regard 
as  to  how,  on  what,  &c.,  they  were  to  go. 

The  return  of  insolvency  by  the  administrator,  his  pay- 
ments subsequent  to  the  eighteen  months,  and  after  the  filing 
of  the  bill  and  service  on  him,  establish  the  fact  of  presenta- 
tion, especially  when  we  remember  that  his  return  of  insol- 
vency had  to  set  forth  the  "  subsisting  debts,"  the  character 
of  the  debts,  the  amount  of  each,  and  the  residences  of  the 
creditors.  This  return  was  an  ofl&cial  act,  under  oath ;  an 
oath,  upon  the  truth  of  which,  depended  the  course  the  whole 
subsequent  administration  would  take.  But  it  is  objected, 
first,  that  the  admissions  of  the  administrator,  made  after 
eighteen  months,  cannot  be  given  in  evidence ;  and,  secondly 
that  no  admissions  of  his  are  good  against  Mrs.  Roberts  and 
children,  and  especially  as  respects  the  realty. 

The  first  part  of  the  proposition  is  erroneously  supposed  to 
be  sustained  by  Br.  Bank  at  Decatur  v.  Hawkins,  12  Ala.  755. 
In  this  case  the  non-presentation  Avas  established,  and  the 
question  was  could  the  bar  be  removed  by  a  subsequent  pro- 
mise ;  in  the  case  at  bar,  the  acknowledgment  is  only  used  as 
evidence  of  a  previous  presentation,  not  to  revive  a  claim 
proven  to  be  barred.  The  case  cited  has  no  analogy  there- 
fore to  the  question  presented.  None  of  the  cases  relied  on 
by  the  defendant  to  sustain  this  position,  do  sustain  it,  and 
discarding  the  casual  remarks  of  the  judges,  do  not  prove  it. 
Gorman  v.  Nairne,  12  Ala.  338,  only  holds,  that  an  adminis- 
trator paying  a  claim  and  taking  a  refunding  obligation  to 
repay  if  it  should  not  be  made  good,  can  recover  back  the 
money,  it  bang  judically  decided  by  the  proper  forum  that 
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the  claim  was  barred.  Thrash  v.  Sumalt,  5  Ala.  18-21,  sim- 
ply holds,  that  the  statute  runs  from  grant  of  letters,  without 
regard  to  publication.  Jones'  Ex'ors  v.  Lightfoot,  10  Ala. 
24,  (in  which  stronger  language  is  used  than  in  any  other  case, 
and  from  which  the  court  receded  in  Hallett  &  Walker  v. 
Branch  Bank  of  Mobile,  12  Ala.  193,)  that  simply  knowledge 
of  the  existence  of  a  claim  by  the  representative,  is  insuffi- 
cient to  save  the  bar  of  the  statute.  Boggs'  Adm'r  v.  Branch 
Bank  at  Mobile,  10  Ala.  975,  holds  a  judgment  vacated  and 
the  suit  abandoned,  is  not  sufficient  presentation.  Hallett  & 
Walker  v.  Branch  Bank  at  Mobile,  12  Ala.  193,  reduces  to 
certainty  the  hitherto  loose  expressions,  that  there  must  be  a 
presentation  or  "  something  equivalent  thereto ;"  determines 
that  notice  of  non-payment,  &c.  of  a  note  or  bill  given  by  a 
notary  is  a  good  presentation,  and  that  any  evidence  which 
will  satisfy  a  jury,  will  suffice  to  satisfy  the  demands  of  the 
statute ;  in  this  respect,  following  the  ruling  of  Mississippi,  as 
shown  by  the  authority  cited  in  the  opinion. 

The  personal  representative  is  the  person,  and  the  only 
person,  authorized  by  law  to  receive  presentation.  He  may 
mark  on  a  claim  "  presented,"  but  cannot  be  compelled  to  do 
it  Witnesses  to  the  fact  may  die  or  remove,  and  yet  the 
proposition  extends  to  this,  that  by  no  means  can  you  use  his 
admissions,  made  at  any  time,  against  the  heirs,  and  cannot 
use  those  made  after  the  lapse  of  eighteen  months  against 
him.  This  would,  by  judicial  legislation,  strip  the  creditor 
of  the  right  to  a  discovery  from  him,  and  render  nugatory  an 
admission  in  an  answer  in  chancery. 

The  admissions,  whether  made  before  or  after  the  eighteen 
months,  are  not  conclusive,  but  admissible  evidence,  not  only 
against  him,  but  against  all,  for  whom  and  in  respect  to  whom 
he  acts,  to  wit :  his  successor,  the  distributees  and  creditors. 
He  is  their  trustee  as  to  this,  and  his  acts  and  admissions  are 
good  against  them.  Starke  &  Moore  v.  Keenan's  Ex'ors,  5 
Ala.  590.  This  case  not  only  holds  that  the  admissions  of 
the  representative  are  evidence,  but  that  they  may  be  given 
against  his  successor,  whose  office  is  distinct  and  separate  from 
his.  Lambeth  v.  Garber,  6  Ala.  870.  The  case  of  Bond  v. 
Smith,  8  Ala.  386,  relied  on  by  defendant,  only  holds  that 
the  heirs  may,  when  in  adverse  position  to  the  representative, 


670  ALABAMA. 


Pbaris  et  aL  v.  Leachman,  Adm'r.,  et  aL 


invoke  the  statute  of  limitation,  and  does  not  militate  against 
our  position. 

But  as  to  the  property  admitted  by  Leachman  to  be  in  his 
hands,  being  administered,  he  is  the  only  party  to  litigate ;  as 
to  the  other,  there  are  no  heirs  or  devisees,  but  fraudulent 
purchasers.  If  the  trust  funds  can  be  reached  at  all,  it  must 
be  on  the  ground  of  a  fraudulent  gift  to  Eoberts'  wife  and 
children,  and  it  never  Avas  the  design  or  policy  of  the  statute 
to  protect  such. 

lY.  They  cannot  invoke  the  statute.  This  will  be  obvious 
from  a  consideration  of  its  nature  and  design.  By  its  lan- 
guage it  begins  to  run  only  from  the  grant  of  letters ;  its  ac- 
tion extends  to  matters  which,  under  letters,  are  to  be  or  may 
be  administered,  at  farthest  only  to  an  estate  which  may  de- 
scend. It  is  the  forerunner,  if  I  may  so  speak,  of  a  close  of 
the  administration,  its  object  is  to  promote  that  end.  It  is  a 
mere  bar  of  remedy.  Doe  ex  dem.  Duvall's  Heirs  v.  McLos- 
key,  1  Ala.;  Inge  et  al.  v.  Boardman,  2  Ala.  It  applies  not 
only  simply  to  such  estate  as  may  be  administered,  but  to  one 
who  may  administer  it  under  authority  of  full  letters.  Erwin 
V.  Branch  Bank  at  Mobile,  14  Ala.  307 ;  Lowe's  Ad'mr  v. 
Jones,  15  Ala.  545.  It  is  in  short,  a  statutory  bar,  which  is  a 
mere  adjunct  to  the  administration  provided  by  law,  arising 
Avith,  running  with,  confined  to  and  dependent  upon  it,  and 
has  no  more  application  to  an  executor  de  son  tort,  than  have 
the  other  statutory  regulations  providing  for  and  directing  the 
administration  of  estates,  such  as  obtaining  orders  to  sell  real 
estate,  reporting  the  estate  insolvent,  &c,  &c.  In  this  respect 
it  has  no  analogy  to  the  general  statute  of  limitations,  for  that 
is  in  nowise  dependent  on  the  grant  of  letters. 

John  A.  Campbell  and  S.  F.  Hale,  contra  : 
1.  Has  the  plaintiff  a  standing  in  court  ?  It  is  admitted 
that  he  has  done  nothing  since  the  death  of  Roberts  to  revive 
his  judgments,  or  to  ascertain  the  value  of  his  legal  remedies. 
The  lien  upon  the  land,  and  of  his  executions,  has  been  lost 
by  this  event.  15  Ala.  Rep.  282 ;  13  ib.  167. 
'1  It  will  be  admitted  that,  as  a  general  rule,  a  party  cannot 
proceed  in  equity  to  subject  property  conveyed  by  a  debtor 
upon  the  allegation  of  fraud,  unless  the  party  has  exhausted 
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liis  legal  remedies.  If,  from  any  cause,  the  right  to  issue  an 
execution  has  been  lost,  he  must  place  himself  in  a  condition 
to  be  able  to  exert  that  right,  before  a  bill  will  lie.  1  Barb. 
Ch.  R.  589 ;  11  S.  &  M.  366 ;  12  ib.  647.  The  question  then 
arises,  is  there  an  exception  in  favor  of  creditors  of  decedents? 
One  authority  asserts  there  is,  2  Blackford,  421. 

The  case,  it  will  be  seen,  is  peculiar.  No  administration, 
no  personal  estate,  a  single  parcel  of  property  fraudulently 
conveyed. 

The  case  which  is  referred  to  to  sustain  the  general  propo- 
sition has  no  analogy  to  the  case  before  the  court,  and  does 
not  support  that  adjudication.  The  case  in  4  John.  Ch.  R. 
619,  was  the  case  of  a  judgment  and  execution  against  a  sur- 
viving partner,  without  fruit  to  the  creditor ;  a  solvent  estate 
of  the  deceased  partner,  and  a  liability  of  that  estate  by  con- 
tract to  hold  the  surviving  partner  harmless.  It  is  obvious 
that  there  were  two  distinct  grounds  for  equitable  interference ; 
the  liability  in  equity  of  the  deceased  partner's  separate  es- 
tate, for  the  debts  of  the  insolvent  partnership,  and  the  ex- 
press liability  arising  on  the  contract  of  indemnity. 

There  was  also  a  general  jurisdiction  in  Great  Britain  over 
executors  and  administrators  as  trustees,  and  estates  might  be 
administered  there  through  the  Court  of  Chancery.  This 
case,  then,  does  not  show  that  creditors  without  a  judgment 
or  the  exhaustion  of  their  remedies,  can  impeach  the  transac- 
tions of  the  decedent  for  fraud.     Adams  on  Equity,  257. 

The  case  came  before  the  Court  of  Appeals  in  South  Caro- 
lina, 1  Hill,  297,  301.  The  principle  for  which  we  contend 
is  there  plainly  admitted.  There,  the  court  held  that  the  as- 
certainment of  the  debt  as  a  charge  upon  the  estate,  in  some 
legal  proceeding,  was  essential.     3  Barb.  Ch.  R.  427. 

The  importance  of  this  principle  is  shown  in  this  case.  One 
of  the  important  issues  in  this  case  is,  whether  the  plaintiff 
has  a  claim  against  the  estate.  This  brings  us  to  consider  the 
plea  of  the  defendants.  The  plaintiff  files  his  bill,  to  compel 
the  surrender  of  property  by  Ijeachraan  and  the  widow  and 
children  of  Roberts,  for  the  purpose  of  the  administration  of 
the  estate  of  Roberts,  and  to  the  benefit  of  his  creditors.  We 
say,  first,  that  the  plaintiff  should  have  had  his  debt  allowed 
in  the  Probate  Court,  before  he  could  commence  this  proceed- 
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ing.  This  point  has  been  discussed,  but  if  that  is  not  conce- 
ded, his  bill  requires  him  to  establish  a  valid  claim  upon  the 
assets  of  Eoberts.  He  must  be  a  creditor  with  a  lien  on  the 
estate,  fully  ascertained,  before  he  can  impeach  the  acts  of 
Eoberts.     13  Ala.  Eep.  167,  before  cited. 

The  question  then  is,  is  there  a  valid  claim  ?  Leachman 
has  pleaded  the  statute  of  non-claim,  which,  if  true,  must  ex- 
clude the  plaintiff  from  any  share  of  the  fund.  The  question 
is,  has  this  plea  been  disproved.  The  only  witness  who  seeks 
to  disprove  this  plea  is  the  attorney  of  the  plaintiff. 

The  admission  of  Leachman,  after  the  expiration  of  eighteen 
months,  would  not  be  evidence  against  the  widow  and  chil- 
dren of  Eoberts.  2  Barr  112  ;  1  Euss.  &  M.  347 ;  5  Picker- 
ing Eep.  139 ;  4  Har.  &  J.  270.  After  the  eighteen  months 
have  expired,  the  authority  of  an  executor  or  administrator  to 
make  admissions  unfavorable  to  the  heir,  has  terminated ;  all 
claims  not  then  presented  are  barred  by  the  express  language 
of  the  act.  To  allow  the  administrator  by  an  admission,  after 
that  time,  to  affect  the  estate,  would  superinduce  fraud  and 
collusion.  An  agent's  admission  after  his  authority  has  ter- 
minated, or  otherwise  than  in  the  current  course  of  business, 
is  inadmissible.  The  admission  of  a  partner  after  the  disso- 
lution of  the  partnership,  does  not  bind.  So,  after  the  power 
to  receive  claims  under  the  statute  of  non-claim  has  expired, 
the  executor  or  administrator  has  no  power  to  make  an  ad- 
mission which  will  bind  any  other  party  in  interest. 

In  this  point  of  view,  then,  the  evidence  of  Clark  would 
not  only  be  insufficient,  but  be  inadmissible.  In  no  event 
could  it  countervail  the  direct  denial  of  the  answers. 

The  other  ground  relied  on,  is  the  payment  by  Leachman 
to  Murphy  &  Jones  of  a  part  of  the  debt,  before  the  expira- 
tion of  the  eighteen  months.  A  part  payment  will  take  a  case 
from  the  operation  of  the  statute  of  Hmitations,  and  is  evi- 
dence of  a  waiver  of  notice  of  non-payment  of  a  note. 

Neither  of  these  cases,  however,  is  analagous  to  the  stat- 
ute of  non-claim.  That  statute  is  an  imperative  statute,  im- 
posing a  condition  upon  the  creditor  without  which  his  claim 
against  the  estate  of  a  decedent  is  barred.  Its  provisions  were 
designed  to  secure  all  persons  interested  in  the  estate,  and 
they  cannot  be  waived  or  nullified  by  the  act  of  any  one 
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party  in  interest.  The  statute  admits  of  no  substitute  for  its 
requirements.  They  are  plain  and  direct,  and  must  be  liter- 
ally pursued.  The  act  of  Mississippi  has  been  construed  to 
be  a  statute  of  limitations.  We  have  resolutely  refused  to 
adopt  that  construction,  or  to  impair  the  vigor  and  energy  of 
the  statute.  10  Ala.  Rep.  17;  12  ib.  193;  Sib.  454;  15 
Mass.  122,  264. 

Such  being,  then,  the  legal  effect  of  the  pleading  and  evi- 
dence, it  is  apparent  the  plaintiif  has  not  made  a  case  which 
entitles  him  as  a  general  creditor  to  come  into  chancery,  even 
though  the  court  should  hold  that  a  general  creditor  could  do 
so.  But  we  apprehend,  that  when  the  cases  are  considered,  it 
will  be  found  that  such  a  general  creditor  could  not  file  a  bill 
of  this  description.     8  Ala.  Rep.  866  ;  12  ib.  499. 

The  question  now  arises,  can  the  plaintiff  recover  upon  the 
case  made  by  the  bill  ?  It  will  be  seen  there  is  no  averment 
of  the  insolvency  of  the  administrator  or  his  sureties.  16  Ala. 
Rep.  548.  If  Leachman  has  failed  in  his  duty  as  administra- 
tor, he  is  liable  as  such.  He  is  entitled,  in  the  first  instance, 
to  pass  upon  the  rights  of  the  estate,  and  his  judgment  cannot 
be  overruled  or  annulled,  except  by  proof  of  fraud  and  collu- 
sion, and  upon  an  allegation  of  malfeasance  and  insolvency, 
sustained  by  proof 

The  demand  upon  the  trust  property  consists  of  a  claim  for 
the  slaves  Abby  and  her  children,  who  were  sent  with  Rob- 
erts to  Erie,  in  1832.  Three  witnesses  testify  upon  the  sub- 
ject of  the  original  transaction.  These  are  the  children  of 
Woodliflfe  Beville.  Two  of  these  children  sustain  the  strong 
and  direct  averments  of  the  answer  of  Mrs.  Roberts.  This 
answer  is  in  direct  response  to  the  allegations  of  the  bill,  and 
the  demand  for  discovery  contained  in  the  interrogatories. 
The  anstuer  is  of  facts  within  the  knowledge  of  the  party 
answering,  and  there  is  no  witness  to  contradict  it.  The  evi- 
dence of  Richard  Roberts  is  express,  that  in  1837  they  went 
into  the  control  of  Thomas  L.  Beville,  as  a  part  of  the  estate. 
In  1839,  in  February,  they  were  divided  as  a  part  of  Wood- 
liff  BeviUe's  estate. 

The  witness  before  mentioned  speaks  of  continued  ab- 
sences, at  the  pleasure  of  Woodliff  Beville. 

It  is  also  in  proof,  that  Roberts,  at  the  time  of  his  marriage, 
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was  poor  and  in  debt.  The  facts  of  possession  and  control, 
testified  to  by  other  witnesses,  are  harmonious  with  this  testi- 
mony. Every  slave  on  one's  plantation  must  be  held  and 
treated  as  such.  The  white  man  in  possession  must  act  as  a 
master ;  and  the  nature  of  the  right  to  a  slave  can  never  be 
inferred  from  the  quality  of  the  acts  of  control  and  ownership 
that  may  be  exercised  over  him. 

We  find  that  possession  was  interrupted  frequently,  and 
the  quality  of  the  title  permanently  declared  in  1837,  with 
the  assent  of  Roberts. 

The  plaintiff  can  claim  nothing  by  the  statute  of  frauds. 
All  the  liens  of  the  plaintiff  expired  with  his  executions  re- 
turned "  no  property  found,"  and  the  failure  to  renew  them. 
The  permanent  return  of  the  possession  of  the  slaves,  in  har- 
mony with  the  title  of  Woodliff  Beville,  and  in  contradiction 
to  any  apparent  right  of  Roberts,  had  taken  place  long  be- 
fore the  death  of  Roberts,  and  was  held  at  a  time  under  that 
title  when  no  lien  of  the  creditors  existed.  The  construction 
of  the  statute  of  frauds  has  very  properly  been  made  by  the 
Supreme  Court,  That  construction  is,  that  the  property  re- 
mains tvith  tJie  title,  and  not  vjith  the  possession  ;  unless  three 
years  of  continuous  and  undisturbed  possession  has  remained 
with  the  debtor  prior  to  the  existence  and  enforcement  of  a 
lien  created  by  the  law.  If  the  lien  is  destroyed,  or  is  not 
pursued,  the  owner  of  the  property  may  resume  the  posses- 
sion, and  will  be  protected  in  the  property.  12  Ala.  Rep. 
499 ;  17  Ala.  Rep.  280. 

This  statute  is  in  a  high  degree  favorable  to  creditors,  and 
penal  upon  the  rights  of  holders  of  property  under  a  bona 
fide  title.  It  confiscates  the  right  in  favor  of  a  creditor,  upon 
a  very  doubtful  conclusion  that  he  may  have  been  injured  by 
equivocal  evidence  of  title  permitted  to  his  debtor.  The 
court  certainly  should  not  extend  the  statute  to  cases  not 
clearly  within  it.  In  this  case,  the  proof  strongly  indicates 
that  the  plaintiff  could  not  have  been  imposed  on  by  such 
indicia. 

The  other  items  consist  of  the  purchase  of  lands  of  Foster, 
and  the  exchanges  and  improvements  on  Gullett's  land  and 
certain  slaves  of  Giles. 

The  plaintiff  has  no  right  to  treat  these  purchases  as  prop- 
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eity  of  Roberts.  The  only  claim  would  be  in  favor  of  the 
estate  of  Roberts,  upon  the  trustee,  for  moneys  advanced 
for  it. 

Before  the  plaintiff  could  be  entitled  to  claim  this  amount, 
he  should  have  established  his  right  in  the  Probate  Court,  or 
by  a  revivor  of  his  suits,  and  then  he  might  have  been  in  a 
condition  to  sue. 

The  plaintiff  has  no  right  to  enjoin  the  proceedings  in  the 
courts  of  Sumter  county.  It  is  apparent  that  a  trustee  can- 
not sell  the  slaves  of  the  estate  to  pay  his  own  debt.  The 
sale  then  to  the  plaintiff  was  voidable  by  the  cestuis  que  trust. 
Nor  have  the  creditors  at  large,  who  are  parties  in  common 
with  Pharis,  an  interest  to  stop  the  proceedings.  The  claim 
is  an  individual  claim  of  the  trust  estate  upon  Pharis,  a  mala 
fide  holder  of  property  belonging  to  it. 

Neither  have  the  creditors  any  equity  to  interrupt  the  pro- 
ceedings of  Gullett.  Gullett  made  a  fair  exchange  of  prop- 
erty with  the  trustee,  and  the  cestuis  que  trust  are  willing  to 
affirm  it.  On  the  part  of  Gullett,  the  contract  has  been  exe- 
cuted. He  is  entitled  to  the  land,  and  the  creditors  have  no 
lien  or  right  to  hinder  the  fulfilment  of  the  contract.  In  con- 
clusion, we  insist,  1st.  that  the  plaintift'  is  not  entitled  to  file 
this  bill ;  2d.  that  the  case  made  by  it  is  not  one  entitled  to 
relief;  3d.  that  the  debt  of  the  plaintiff,  as  a  valid  and  sub- 
sisting debt,  has  not  been  estabhshed. 

GOLDTHWAITE,  J.— The  bill  is  fded  by  a  creditor  of 
Charles  L.  Roberts,  on  behalf  of  himself  and  other  creditors,  to 
obtain  administration  of  the  legal  assets  of  the  estate,  and  also 
to  subject  to  the  payment  of  the  debts  of  the  estate,  certain 
real  and  personal  property,  which,  it  is  alleged,  have  been 
fraudulently  added  to  the  trust  property  of  the  widow  and 
children.  The  complainant  is  not  a  creditor  with  a  lien  ;  but 
the  bill  shows  a  judgment  against  the  intestate,  an  execution 
and  return  of  "no  property"  during  his  life,  and  a  report  of  in- 
solvency by  his  administrator.  The  administrator  of  Roberts, 
who  is  also  the  trustee,  and  the  widow  and  children,  who  are 
the  cestuis  que  trust,  are  with,  others,  made  defendants  to  the 
bill. 

The  first  question  presented  in  the  argument  is,  as  to  the 
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right  of  the  complainant,  upon  the  case  made  by  his  bill,  to 
come  into  a  court  of  equity.  It  may  be  conceded,  that  ordi- 
narily a  creditor,  to  entitle  himself  to  the  assistance  of  the 
Court  of  Chancery  upon  an  allegation  of  fraud  in  the  debtor, 
must  stand  as  a  creditor  with  a  lien,  in  which  case  the  obstacle 
which  prevents  its  enforcement  will  be  removed,  and  the  path 
left  clear ;  (Planter's  &  Merchant's  Baniv  v.  Walker,  7  Ala. 
928  ;  Dargan  V.  Waring,  11  Ala.  988;)  or  as  one  who  has  ex- 
hausted his  legal  remedies,  without  being  able  to  obtain  satis- 
faction of  his  debt,  the  end  which  it  was  the  object  of  those 
remedies  to  accomplish.  Hadden  v.  Spadder,  20  John.  554 ; 
Beckv.  Burdet,  1  Paige,  368;  Roper  v.  McCook,  7  Ala.  319. 

In  the  one  case,  a  judgment  binding  the  realty,  or  the  issue 
and  delivery  to  the  officer  of  an  execution  binding  the  per- 
sonaHproperty,  must  be  shown ;  and  in  the  other,  the  prose- 
cution of  the  debt  to  judgment,  issue  of  execution  and  return 
of  no  property.  The  application  of  these  rules,  however,  be- 
longs to  the  relation  of  debtor  and  creditor  purely,  and  while 
this  relation  exists  in  the  present  case,  it  is  found  in  connec- 
tion with  other  circumstances,  which  are  of  themselves  suffi- 
cient to  authorize  the  interposition  of  a  Court  of  Chancery. 
In  other  words,  the  creditor  in  the  present  case  asserts  his 
right  to  the  aid  of  that  court,  not  merely  because  he  is  a 
creditor,  but  for  the  additional  reason,  that  his  claim  is  con- 
nected with  matters  of  administration  which  render  the  inter- 
ference of  Chancery  indespensable.  The  equity  of  the  com- 
plainant, therefore,  depends  upon  considerations  applicable  to 
the  jurisdiction  of  Chancery  in  relation  to  administrations, 
rather  than  those  which  apply  to  the  simple  relation  of  debt- 
or and  creditor. 

Upon  this  branch  of  Chancery  jurisdiction,  while  we  in- 
cline to  the  opinion  that  it  would  be  necessary  to  reduce  to 
judgment  a  claim  sounding  in  damages  merely,  it  is  certainly 
true  that  in  England,  for  upwards  of  a  century,  creditors 
without  a  lien,  without  even  having  obtained  a  judgment,  have 
maintained  their  bills  against  executors  and  administrators,  for 
discovery  and  account  of  assets,  and  satisfaction  of  their 
debts.  Joseph  v.  Mott,  Pre.  in  Ch.  77 ;  Davison  v.  The  Earl 
of  Oxford,  3  P.  Williams  401 ;  In  the  matter  of  Sir  Charles 
Cox,  3  P.  Williams,  341.     In  this  State  we  do  not  find  that 
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the  point  here  raised  has  been  expressly  decided  ;  but  the  ju- 
risdiction of  equity  over  executors  and  administrators,  for 
the  protection  of  creditors,  upon  considerations  which  apply 
with  the  same  force  to  general  creditors,  as  to  those  with  a 
li^n,  or  those  who  have  exhausted  their  legal  remedies,  has 
frequently  been  sustained.  Thus,  in  Kennedy  v.  Kennedy, 
2  Ala.  572,  the  jurisdiction  of  equity,  in  compelling  execu- 
tors to  apply  the  property  of  their  testator  to  the  payment 
of  debts  and  legacies,  is  based  upon  their  character  as  trustees 
in  that  court.  In  Blakey  v.  Blakey,  9  Ala.  394,  the  jurisdiction 
is  rested  upon  the  double  ground  of  the  fiduciary  relation  of  ad- 
ministrators, and  the  inadequacy  of  the  powers  of  the  Or- 
phans' Court  to  afford  a  discovery  of  assets.  In  Dement  v. 
Boggess,  13  Ala.  143,  the  court  asserts,  as  a  clear  legal  propo- 
sition, that  courts  of  Chancery  have  jurisdiction  over  estates 
in  the  direction  and  control  of  executors  and  administrators, 
and  in  protecting  the  rights  of  creditors,  as  well  as  decreeing 
distribution  of  assets,  by  virtue  of  its  original  powers,  which 
remain  unimpaired  by  statutory  inhibition.  Again:  in  Hun- 
ley  V.  Mosely,  17  Ala.  796,  Mr.  Justice  Parsons,  in  delivering 
the  opinion  of  the  court,  says :  "  It  therefore  follows  that  a 
court  of  equity  may  restrain  the  Orphans'  Court,  from  pro- 
ceeding to  a  final  settlement,  when  it  is  necessary  that  mat- 
ters purely  of  equitable  cognizance  should  be  adjudicated  and 
ascertained,  in  order  to  reach  the  end  of  justice." 

The  principle  to  be  extracted  from  the  decisions  to  which 
we  have  referred  is,  that  the  jurisdiction  of  courts  of  equity 
in. matters  of  administration,  in  relation  to  the  enforcement  of 
claims  of  creditors  and  the  distribution  of  assets,  is  sustained 
upon  considerations  essentially  distinct  from  those  which  in- 
fluence such  courts  in  affording  assistance  to  creditors  whose 
demands  are  not  connected  with  administrations.  In  the 
one  case  the  jurisdiction  is  original  and  pnraary,  resting  upon 
its  general  powers  in  relation  to  the  settlement  of  estates  ;in  the 
other,  it  is  ancillary,  or  in  aidof  the  legal  tribunals  whose  pow- 
ers are  found  inadequate  to  the  emergency. 

A  Court  of  Chancery  having  jurisdiction  of  the  subject 
matter,  it  remains  only,  as  to  the  question  now  under  consid- 
eration, to  inquire  whether  the  facts  disclosed  by  the  bill,  are 
sufficient  to  authorize  the   withdrawal  of  the  administration 
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from  a  court  of  concurrent  jurisdiction,  in  whicli  the  proceed- 
ings have  been  commenced ;  and  this  point  also  we  consider  de- 
termined by  our  own  adjudications.  Whenever  the  powers 
of  the  Orphans'  Court  are  inadequate  to  the  exigency,  and 
cannot  afford  a  sufficient  remedy,  resort  may  be  had  to  a  court 
of  Chancery  :  Leavins  v.  Butler,  8  For.  381;  Scott  v.  Aber- 
crombie,  14  Ala.  270 ;  Dement  v.  Boggess,  supra.  Here  the 
bill  in  effect  charges  the  deficiency  of  legal  assets  to  satisfy 
the  complainant's  demand,  and  seeks  to  supply  the  deficiency 
out  of  property,  which,  it  is  alleged,  has  been  fraudulently 
placed  by  the  intestate  under  cover  of  the  trust.  The 
Orphans'  Court  can  deal  only  with  the  rightful  administrator 
as  such,  and  Leachman  as  the  personal  representative  cannot 
administer  the  property,  the  title  to  which  is  in  him,  as  trus- 
tee, being  bound  by  the  fraud  of  his  intestate,  (Rochelle  v. 
Harrison,  8  For.  352 ;  Densler  v.  Edwards,  5  Ala.  81 ;  Dear- 
man  V.  Radcliff,  ib.  82 ;  Roden  v.  Murphy,  10  Ala.  804 ;) 
although  the  estate  has  been  declared  insolvent,  (Marler  v. 
Marler,  6  Ala.  367.)  If  the  legal  assets  are  insufficient,  and 
the  rightful  administrator  as  such  cannot  administer  the  pro- 
perty subject  to  the  claims  of  creditors,  and  fraudulently  held, 
it  follows,  that  the  Court  of  Chancery  is  the  only  forum  in 
which  relief  can  be  obtained,  and  the  allegation  of  these  facts 
is  sufficient  to  withdraw  the  proceedings  from  a  court  whose 
powers  are  inadequate  to  the  exigency.  Neither  do  we  enter- 
tain any  doubt,  that  theadministrator  of  the  intestate,  as  such, 
was  properly  made  a  party  to  the  bill,  the  object  of  which 
was,  to  reach  property  wiiich  could  only  be  made  subject  to 
the  payment  of  the  debts  of  the  intestate  upon  a  deficiency 
of  assets,  which  can  be  ascertained  in  no  other  mode  than  by 
taking  an  account  with  the  personal  representative. 

In  relation  to  the  statute  of  non-claim :  The  bill  alleges  the 
presentation  of  the  claims  of  the  complainant  within  eighteen 
months  after  the  grant  of  letters,  and  although  the  benefit  of 
the  statute  is  claimed  by  the  defendants  Leachman  and  Sarah 
Eoberts,  by  way  of  plea,  the  answers  do  not  positively  deny 
the  presentation,  although  the  answer  of  the  former  avers 
that  if  such  was  the  case  it  has  escaped  his  recollection.  Un- 
der these  circumstances,  proof  of  the  fact  by  one  witness  is 
sufficient.     Heartt  v.   Corning,  3  Paige  566.    One  witness 
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swears  to  the  admissions  of  the  administator,  that  the  claims 
were  presented  in  due  time ;  but  these  admissions  were  made 
after  the  eighteen  months  had  expired,  and  it  is  insisted  that 
the  fact  in  issue  cannot  be  estabhshed  by  admissions  of  this 
character.  The  rule  of  the  English  authorities,  founded  on 
the  case  of  Bauerraan  v.  Radenius,  that  the  admissions  of  the 
party  to  the  record  are  in  all  cases  receivable  in .  evidence,  is 
not  generally  recognized  as  law  to  its  full  extent  in  the  Am- 
erican courts,  (Cow.  k  Hill's  Notes  to  Phillips'  Ev.  163,  and 
oases  there  cited;)  and  in  this  State  it  has  been  repeatedly  held, 
that  the  admissions  of  a  merely  nominal  plaintiff,  made  at  a 
time  when  he  had  no  real  interest,  were  inadmissible  to 
charge  the  party  actually  in   interest.     Chisholm  v.  Newton 

6  Wiley,  1  Ala.  371 ;  Copeland  &  Lane  v.  Clarke,  2  Ala.  388 ; 
Brown  v.  Foster,  4  Ala  282  ;  Head  v.  Sliaver  &  Adams,  9 
Ala.  793.  The  case  of  an  executor  or  administrator  is,  how- 
ever, diiferent  from  that  of  a  naked  trustee,  and  although  he 
will  not  be  allowed  by  his  act  or  admission  to  create  a  claim 
against  the  estate,  yet  the  rule  established  in  this,  as  well  as 
several  of  the  other  States,  is,  that  lie  may  by  his  promise  or 
admission  revive  one  already  created,  althouffh  such  promise 
has  the  effect  of  charging  the  estate.     Newhouse  v.  Redfield, 

7  Ala.  698 ;  Hall,  Weeks  &  Co.  v.  Darrington,  9  Ala.  502 ; 
Forsyth  v.  Ganson,  5  Wen.  558  ;  Mclntire  v.  Morris,  14  Wen. 
90;  Mansonv.  Felton,  13  Pick.  206;  Farmer  v.  Gray,  21 
Pick.  245.  While  we  are  not  fuUy  satisfied  with  the  decis- 
ions referred  to,  we  do  not  feel  ourselves  at  liberty  to  depart 
from  them ;  and  although  the  statute  of  non-claim  is  not  a 
statute  of  limitations,  and  the  bar  created  by  it  cannot  be  re- 
moved by  a  subsequent  promise,  (Branch  Bank  of  Decatur  v 
Hawkins,  12  Ala.  755,)  yet  the  principles  which  govern  the 
two  statutes  are  in  some  respects  analogous.  It  would  be  a 
strange  anomaly,  to  hold  that  an  admission  by  the  personal 
representative  in  relation  to  the  claim  itself,  of  which  he 
might  know  nothing,  would  be  received  as  evidence  to  charge 
the  estate  in  his  hands,  and  yet  hold  that  the  admissions  of 
the  same  party,  not  in  relation  to  a  claim  against  the  estate, 
but  as  to  an  act  entirely  personal,  and  attached  to  him  solely 
in  his  representative  character,  could  not  be  received  as  evi- 
dence of  such  act.     We  are  therefore  of  the  opinion,  that  the 
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admissions  of  the  administrator,  Leachman,  made  by  him  dur- 
ing the  continuance  of  his  representative  character,  although 
after  the  expiration  of  the  eighteen  months  from  the  grant  of 
letters,  are  evidence  of  the  fact  of  presentation ;  and  if  they 
are  to  be  regarded  as  evidence  of  this  fact  against  the  admin- 
istrator, they  are  equally  evidence  of  the  same  fact  against 
the  other  parties.  The  admissions  of  the  personal  represen- 
tative which  will  take  the  debt  out  of  the  statute  do  not  bind 
the  heir,  for  the  reason  that  the  one  represents  the  personal, 
and  the  other  the  real  estate,  and  the  admission  of  the  ad- 
ministrator, operating  only  on  the  estate  which  he  represents, 
is  as  to  the  heir  an  act  inter  alios.  But  in  relation  to  the  pre- 
sentation of  claims,  the  administrator  represents  the  whole 
estate. 

As  to  the  weight  of  this  evidence,  we  may  remark, 
that  the  fact  to  be  proved  is  not  of  a  character  that  requires 
any  high  degree  of  proof  to  satisfy  the  mind.  The  witness 
swears  positively  to  the  admission  of  the  administrator,  and 
although  he  was  evidently  mistaken  in  the  time  when  the  con- 
versation took  place,  an  immaterial  fact,  it  is  highly  improba- 
ble that  he  could  have  been  so,  as  to  the  character  or  extent 
of  the  admissions  themselves,  which  under  the  circumstances 
cannot  be  regarded  as  loose  or  casual.  The  testimony  of  this 
witness  is  corroborated,  by  the  paj^ments  which  are  admitted 
to  have  been  made  by  the  administrator  to  the  complainant, 
both  before  and  after  the  termination  of  the  eighteen  months, 
as  well  as  by  his  return  on  oath  after  that  period,  of  the  j  udg- 
ments  as  existing  debts  against  the  estate.  The  presumption 
arising  from  the  payment  is,  that  the  person  paying  has  made 
the  payment  correctly — that  he  has  inquired  into,  and  is  satis- 
fied with  the  title  of  the  receiver ;  and  the  fact  of  the  payment  is 
therefore  evidence  of  the  right  of  the  receiver,  James  v. 
Biou,  2  Sim.  &  Stu.  600 ;  1  E.  C.  Ch.  R.  608.  It  was  the 
duty  of  the  administrator  not  to  have  paid  any  debt  which 
the  statute  of  non-claim  had  barred.  It  was  his  duty,  in  the  re- 
port of  insolvency  not  to  have  included  any  such  claim  as  an 
existing  debt  against  the  estate,  and  the  presumption  is,  that 
in  these  respects  he  has  discharged  his  duty.  We  regard  the 
evidence  as  to  the  due  presentation  of  the  claims  as  sufficient. 

We  come  now  to  the  real  merits  of  the  case.     The  bill 
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makes  a  demand  upon  a  family  of  slaves  known  as  Lucy 
and  her  children,  on  the  ground  that,  although  included  in 
the  trust  deed,  they  were  in  reality  the  individual  property 
of  the  intestate,  derived  by  gift  from  his  father-in-law,  Wood- 
liff  Beville.  The  answer  of  Mrs.  Roberts  denies  the  gift ; 
but  upon  this  point  it  is  entitled  to  no  weight,  as  the  statement 
she  makes  as  of  her  own  knowledge,  that  these  slaves  were 
taken  from  the  possession  of  her  husband  by  her  father,  and 
retained  in  possession  by  him  for  a  year  immediately  jjrece- 
ding  his  death,  is  not  only  disproved  by  the  evidence  of 
Thomas  L.  Beville,  Hall  and  Edgeworth,  but  also  by  her  own 
witness,  Richard  Roberts;  and  the  rule  is,  that  an  answer 
disproved  in  a  material  statement  loses  its  weight  as  evidence. 
Geiger  v.  Hall,  1  Call,  191.  Neither  do  we  attach  uny  im- 
portance to  the  testimony  in  relation  to  the  occasional  absence 
of  these  slaves  at  Woodlitf  Beville's;  it  is  entirely  too  loose 
and  uncertain  to  base  any  conclusion  upon,  and  the  continuous 
possession  for  five  years  by  the  intestate  is  sufficient,  unless 
rebutted  by  satisfactory  i)roof,  to  raise  the  presumption  of  a 
gift.  Olds  V.  Powell,  7  Ala.  652 ;  Hooie  v.  Harrison,  11 
Ala.  499 ;  Merriweather  v.  Eames,  17  Ala.  330.  The  limited 
circumstances,  however,  of  Roberts  at  the  time  he  received 
the  possession  of  these  slaves,  are  sufficiently  established ; 
and  it  also  appears  from  the  depositions  of  two  of  the  com- 
plainant's witnesses,  Murphy  and  Robinson,  that  about  the 
same  time  he  was  reputed  to  have  failed  in  business,  and  the 
latter  states  that  he  believes  the  fact  of  his  embarrassments 
was  generally  known  about  Erie,  the  place  where  he  then  re- 
sided. Under  these  circumstances,  it  is  not  j)robable  that  a 
man  of  ordinary  prudence,  having  a  just  regard  for  the  in- 
terests of  his  daughter,  would  confer  the  absolute  title  of 
slaves  intended  for  her  benefit,  upon  her  husband.  The  tes- 
timony of  Mrs.  Brooks  and  Mrs.  Beville  is  positive  and  cir- 
cumstantial as  to  the  slaves  going  into  the  possession  of 
Roberta  as  a  loan ;  that  his  failure  in  Madison  county  was  at 
the  time  assigned  by  the  owner  as  the  reason  for  making  this 
disposition  of  them,  and  that  the  other  members  of  the 
family  were  called  upon  as  witnesses  to  the  arrangement 
These  are  family  witnesses,  it  is  true,  but  the  facts  deposed  to 
by  them  are  in  accordance  with  the  motives  which  ordinarily 
43 
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regulate  human  conduct  under  similar  circumstances,  and  in 
all  respects  consistent  witli  the  subsequent  acts  of  Woodliff 
Beville.  Without  attempting  to  reconcile  the  testimony  of 
these  witnesses  with  that  of  Thomas  L.  Beville  upon  the 
same  point,  or  discriminating  as  to  the  position  they  respec- 
tively occupy  to  the  parties  in  interest,  it  is  sufficient  to 
observe  that,  under  all  the  circumstances,  we  consider  the 
evidence  as  sutficient  to  establish  the  fact,  that  the  slaves 
referred  to  went  into  the  possession  of  the  intestate  Roberts 
as  a  loan,  and  not  as  a  gift :  and  this  fact  being  established, 
we  see  nothing  in  the  continuous  possession  of  Roberts,  in 
the  will  of  Woodlitf  Beville,  or  in  the  conduct  of  any  of  the 
parties  to  the  transaction,  which  would  authorize  us  to  infer 
that  the  intention  ol'  the  lender,  as  declared  at  the  time  of 
the  delivery  of  the  possession,  was  subsequently  changed. 

Neither  can  the  complainant  in  relation  to  these  slaves  de- 
rive any  assistance  from  the  second  section  of  the  statute  of 
frauds,  in  relation  to  non-registered  loans.  Clay's  Dig.  254, 
§  2.  The  law  upon  the  clause  referred  to  of  that  statute,  as 
settled  by  this  court,  is,  that  if  the  owner  resumes  the  posses- 
sion of  the  property  before  the  creditor  enforces  his  lien  upon 
it,  it  cannot  afterwards  be  made  subject  to  the  debts  of  the 
borrower.  Maull  v.  Hays,  12  Ala.  19i» :  McCoy  v.  Odom,  20 
Ala.  A  lien  lost  or  destroyed  is  the  same  as  if  it  had  never 
existed,  (Otey  v.  Moore,  17  Ala.  280 ;)  and  the  executor  of 
the  lender  having  taken  possession  of  the  slaves  before  the 
creditor  had  enforced  his  lien,  it  is  the  same  in  legal  effect  as 
if  the  lender  himself  had  resumed  the  possession  of  the 
property :  and  the  creditor  having  failed  to  fasten  his  chiim 
upon  the  property,  during  the  existence  of  his  lien,  cannot 
afterwards  assert  it  against  the  same  property  when  in  a 
different  condition.  Even  if  the  slaves  did  not  go  into  the 
possession  of  the  executor,  their  appropriation  and  possession 
under  the  mil  of  Woodliff  Beville,  would  be  sufficient  to 
prevent  the  creditor  from  subjecting  the  property,  aft^r  the 
loss  or  destruction  of  his  lien.  McCoy  v.  Odom,  supra.  As 
to  these  slaves,  therefore,  the  demand  of  the  complainant 
cannot  be  sustained. 

In  relation  to  the  eighty  acres  of  land  which  was  purchased 
from  Foster,  the  answers  admit  the  purchase,  but  deny  that 
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the  consideration  was  paid  to  the  vendor  before  the  intestate 
received  any  portion  of  the  trust  funds ;  but  upon  these  points 
insist,  that  the  purchase  was  made  for  the  benefit  of  Mrs. 
Roberts,  and  the  land  paid  for  in  part  with  the  tru.st  funds, 
and  in  part  with  money  raised  on  the  credit  of  the  trust 
funds ;  and  as  to  the  improvements  on  this  tract,  the  answers 
also  insist,  that  they  were  made  by  the  trust  slaves  in  the 
possession  of  Roberts,  with  the  exception  of  some  carpenter's 
work,  which  was  paid  for  out  of  the  trust  funds.  The  evidence, 
however,  shows  that  the  last  installment  of  the  purchase 
money  for  this  land  was  paid  by  Roberts,  about  the  time  it 
fell  due  in  January,  1841,  and  that  he  did  not  receive  any 
payment  from  the  trust  funds  until  the  20th  of  December  in 
the  same  year.  In  the  absence  of  any  other  testimony,  this 
is  conclusive  to  establish  the  charge  in  the  bill,  that  this  land 
was  purchased  with  the  individual  funds  of  Roberts.  So 
also  in  relation  to  the  improvements  on  this  tract,  the  evi- 
dence shows  conclusively,  from  the  different  cstirnntcs  placed 
upon  them  by  the  different  witnesses  who  have  been  examined 
as  to  their  value,  that  they  were  worth  from  six  hundred  to  a 
thousand  dollars,  and  that  they  were  paid  for  by  Roberts 
before  he  received  any  portion  of  the  trust  funds.  The 
slaves  Moses,  Betsy  and  Perry,  for  which  eight  hundred  and 
fifty  dollars  were  paid,  and  the  purchase  made  on  the  14th 
July,  1841,  are  similarly  situated;  and  the  lot  No.  91,  ex- 
changed for  one-half  of  the  eighty  acre  tract,  of  course 
occupies  the  same  position  as  the  land  for  which  it  was 
exchanged. 

As  regards  the  improvements  which  were  made  on  the  lot 
purchased  on  the  14th  July,  1841,  the  answer  insists  that 
they  amounted  but  to  live  hundred  and  ninety  dollars,  and 
that  these  improvements  were  also  paid  for  out  of  the  trust 
funds.  The  evidence  however  shows  very  clearly,  that  they 
could  not  have  cost  less  than  one  thousand  dollars,  and  that 
of  the  amount  expended  upon  them  the  greater  portion  was 
paid  out  of  the  individual  funds  of  the  intestate,  and  the  pur- 
chase of  the  lot  having  been  made  from  the  same  source,  and 
no  portion  of  the  trust  funds  traced  into  the  lands  or  the 
improvements,  no  lien  can  result  in  favor  of  the  trust  estate, 
although  the  estate  of  the  trustee  will  be  responsible  for  the 
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deficiency,  as  for  other  debts.     Vernon  v.  Vawdry,  2  Atk. 
119 ;  Oox  V.  Bateman,  2  Vesey,  19. 

The  correctness  of  the  conclusions  to  which  we  have 
arrived  upon  the  evidence,  may  be  tested  by  a  condensed 
view  of  the  transactions  to  which  we  have  referred.  The 
total  amount  expended  by  Roberts  for  the  eighty  acre  tract, 
the  lot  on  Province  street,  and  all  the  improvements,  with  the 
slaves  Moses,  Betsy  and  Perry,  according  to  the  evidence, 
amounted  to  near  seven  thousand  dollars,  and  it  is  also 
proved  that,  during  these  expenditures,  he  received  but  a  little 
over  eleven  hundred  dollars  from  the  trust  funds.  Nothing 
whatever  is  shown  to  have  been  realized  from  the  trust 
slaves;  no  loans  contracted,  or  money  raised  in  anticipation 
of,  or  on  the  credit  of  the  trust  funds;  and  indeed  no  attempt 
whatever  made  to  account  for  the  enormous  disproportion  be- 
tween the  amount  shown  to  have  been  invested,  and  the 
actual  amount  received.  The  conclusion  therefore,  that  these 
investments  were  made  with  the  individual  funds  of  the 
intestate,  is  irresistible  ;  and  upon  the  deficiency  of  the  legal 
assets  of  his  estate,  they  must  be  applied  to  the  demands  of 
his  creditors,  as  also  the  hire,  rents  and  profits  arising  there- 
from, to  be  computed  from  the  service  of  the  bill.  Back- 
house V.  Jetts,  1  Brock.  500. 

In  taking  an  account  of  what  is  due  to  the  complainant,  a 
material  question  arises,  as  to  whether  his  demand  is  to  be 
credited  with  the  claim  upon  William  Inge,  which  the 
evidence  shows  has  been  wholly  lost.  The  receipt  for  this 
claim  is  given  by  the  attorneys  for  the  complainant,  and  states 
upon  its  face  that  it  is  to  be  credited  on  the  judgments  of  the 
complainants  against  Roberts.  No  objection  is  raised  as  to 
the  authority  of  the  agents ;  but  it  is  insisted  that  this  credit 
should  not  be  allowed,  for  the  reason  that  it  was  not  intended 
by  the  parties  to  have  been  received  as  an  absolute  payment, 
and  has  not  and  could  not  have  been  collected  at  any  time 
since  its  receipt  on  account  of  the  insolvency  of  luge.  By 
the  terms  of  the  receipt  it  was  received  as  an  absolute  pay- 
ment, and  although  instruments  of  this  character  are  open  to 
explanation,  we  do  not  regard  the  evidence  of  the  only  wit- 
ness who  has  been  examined  upon  this  point,  as  sufiicient  to 
repel  the  presumption  created  by  the  language  of  the  receipt. 
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He  has  no  recollection  as  to  whether  it  was  received  as  an 
absolute  payment,  but  deduces  his  conclusion  that  it  was  not 
from  the  fact  that  he  had  never  received  any  instructions 
from  his  principal  to  take  it  as  such,  and  from  the  insolvency 
of  the  person  against  whom  the  claim  existed.  Evidence  of 
this  character  is  not  sufficient  to  outweigh  the  terms  of  the 
receipt,  and  this  credit  must  be  allowed. 

Another  question  which  will  also  arise  in  taking  the  ac- 
count is,  as  to  the  credit  claimed  on  the  judgment  of  the  com- 
plainant from  the  hire  of  the  slaves  Esther  and  Martha,  from 
the  14th  July,  1842,  the  time  of  the  sale,  to  the  rendition  of 
the  judgment  for  their  conversion  at  the  suit  of  the  trustee. 
These  slaves  were  trust  property ;  the  sale  of  them  by  Rob- 
erts was  without  authority,  and  a  note  given  for  the  purchase 
money  could,  after  the  recovery  against  the  purchaser,  have 
been  successfully  defended.  So  also,  the  agreement  to  credit 
the  hire  upon  the  individual  debt  of  Roberts  was  without 
consideration,  and  it  would  be  contrary  to  equity  to  enforce 
it  in  favor  of  one  who  has  no  claim  to  the  allowance,  the  pur- 
chaser having  been  charged,  as  in  this  case  it  appears  from 
the  evidence,  with  damages  from  the  date  of  the  transfer. 

In  relation  to  the  claim  which  is  advanced  for  the  hire  of 
the  trust  slaves,  the  general  rule  laid  down  by  the  counsel  for 
the  defendant  in  error  is  unquestionably  the  correct  one.  The 
father  is  bound  to  provide  for  the  maintenance  and  support 
of  his  children,  and  it  is  not  allowed,  as  a  matter  of  course, 
out  of  their  own  property.  2  Story's  PJq.  §  1354  a  ;  1  Rop. 
Leg.  758.  It  is,  however,  equally  true,  that  if  the  instrument 
creating  the  trust  gives  to  the  father  this  benefit,  he  is  enti- 
tled to  the  advantage  of  it.  Thompson  v.  Griffin,  1  Craig 
&  Phil.  317.  The  question,  therefore,  here  becomes  one  of  in- 
tention, and  construction  upon  the  will  of  WoodUff  Beville; 
and  by  the  terms  of  that  instrument  it  is  provided,  "  that  the 
slaves  that  will  be  coming  to  Sarah  Roberts,  are  to  be  placed 
in  the  hands  of  a  trustee,  to  manage  the  same  for  her  own 
use  and  the  use  of  her  children,  and  that  no  person  is  to  de- 
prive the  said  Sarah  and  her  children  of  the  use  of  the  same 
or  any  part  thereof;"  and  in  another  part  ot  the  same  instru- 
ment the  testator  adds,  "  All  the  property  which  I  have  giv- 
en to  ray  daughters  is  for  their  own  use,  and  not  to  be  taken 
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from  them  by  any  person  or  persons  whatsoever."  The  in- 
tention of  the  testator  to  be  ascertained  from  these  clauses  we 
think  was,  that  the  daughter,  Sarah  Roberts,  and  her  chil- 
dren were  entitled  to  the  use  and  possession  of  the  trust 
slaves  against  all  persons ;  and  if  this  be  the  correct  construc- 
tion, it  follows  necessarily,  that  during  the  time  they  so  en- 
joyed the  possession  the  conditions  of  the  trust  would  be  ful- 
filled. The  evidence  upon  this  point  is,  that  these  slaves 
were  employed  about  the  house,  and  the  record  furnishes  no 
testimony  that  any  of  them  were  hired  out,  or  that  Mrs.  Rob- 
erts and  her  children  had  not  the  use  of  them  at  all  times. 

It  is  also  urged,  that  by  the  statute  of  this  State,  Clay's  Dig- 
173,  §  7,  the  widow  is  entitled  to  the  dwelling  house  in  which 
her  husband  resided  at  the  time  of  his  death,  free  from  rent, 
until  her  dower  is  assigned.  This  position  is  correct,  (Inge  v. 
Murphy,  14  Ala.  289 ;  Shelton  v.  Carrol,  16  Ala.  148,)  and 
in  taking  the  account  of  the  rents  and  profits  of  the  real  es- 
tate, the  profits  of  the  dwelling  and  premises  occupied  by 
Roberts  at  the  time  of  his  death  must  not  be  computed. 

This  disposes  of  all  the  points  which  legitimately  arise  in 
the  case.  The  decree  in  the  court  below  must  be  reversed, 
the  costs  in  this  coui-t  to  be  paid  by  the  administrator,  Leach- 
man, and  allowed  as  a  claim  against  the  estate  of  his  intes- 
tate. The  decree  to  be  rendered  should  refer  it  to  the 
master :  First,  To  take  and  state  an  account  of  what  may  be 
due  to  the  complainant  upon  his  demands  as  stated  in  the  bill, 
and  such  other  creditors  of  the  estate  as  shall  come  before 
the  master  upon  reasonable  notice,  prove  their  demands,  and 
contribute  to  the  expenses  of  this  suit  their  just  proportion,  to 
be  settled  by  the  master ; 

Secondly,  To  take  and  state  an  account  of  the  assets  in 
the  hands  of  Leachman,  as  administrator,  which  must,  under 
the  direction  of  the  master,  be  applied  to  the  debts  and  other 
charges  against  the  estate,  in  the  due  course  of  administration 
according  to  the  laws  of  this  State  ; 

Further,  That  the  west  half  of  the  east  half  of  the  north- 
west quarter  of  section  eleven,  township  twenty-one,  and 
range  two  east,  as  divided  by  a  line  running  north  and  south 
through  said  east  half  of  said  north-west  quarter,  and  the  other 
lands  described  in  the  bill,  and  the  slaves  Moses,  Betsey  and 
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Perrj,  if  the  assets  in  the  hands  of  said  Leachman,  as  admin- 
istrator, are  insufficient  to  pay  the  debts  of  the  estate  in  the 
due  course  of  administration,  be  decreed  subject  to  supply  the 
deficiency  of  the  debts  proved  before  the  master ;  and  that  a 
receiver  be  appointed,  to  take  into  possession  all  of  such  real 
estate,  except  the  premises  in  the  possession  of  the  said  Kob- 
erts  at  the  time  of  his  death,  and  hire  and  rent  out  the  same 
under  the  direction  of  the  master,  and  to  receive  the  rents  and 
profits  and  hire  of  the  same,  under  the  direction  of  the  master, 
first  giving  security  to  be  approved  by  him. 

In  case  of  a  deficiency  of  assets  in  the  hands  of  the  said 
Leachman,  as  administrator,  after  a  due  administration  of  the 
same,  and  paying  the  charges  and  expenses  thereof,  to  pay 
the  debts  proved  on  the  account  before  the  master,  such  de- 
ficiency must  be  raised  from  the  hire,  rents  and  profits  of  the 
slaves  and  real  estate  in  the  hands  of  the  receiver,  and  from 
the  sale  of  said  slaves  and  real  estate,  as  also  the  sale  of  the 
other  lot  in  Kutaw  as  described  in  the  bill ;  such  sale  to  be 
made  under  the  direction  of  the  master. 

If  the  hire,  rents  and  profits  in  the  hands  of  the  receiver, 
and  the  sale  of  said  slaves  and  real  estate  are  not  sufficient  to 
pay  said  debts,  the  master  must  take  and  state  an  account 
with  the  said  Leachman,  of  the  hire  of  said  slaves,  and 
rents  and  profits  of  said  real  estate  from  the  service  of 
the  bill  upon  him,  not  computing  the  rents,  &c.,  of  the 
premises  in  the  possession  of  said  Roberts  at  the  time  of  his 
death,  and  that  said  Leachman  be  decreed  to  pay  the  amount 
due  on  such  account  to  the  demand  of  the  complainant  and 
the  other  debts  against  the  estate  proven  before  the  master. 


BRYAN  vs.  WARE  et  al. 

1.  Where  there  U  uo  cunHict  iu  the  testimony,  the  eoui-t  may,  uu  the  request  of 
either  party,  charge  the  jury  that,  if  they  believe  the  evidence,  they  must  find 
for  that  party. 

2.  Where  aii  account  which  is  Ixirred  by  the  statute  of  limitations  is  sent  through 
the  Poflt  Office  by  the  creditor  to  his  debtor,  at  the  request  of  the  latter,  who 
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does  not  respond  to  the  letter  for  several  years,  nor  make  any  objection  to  the 
account,  it  does  not  thereby  become  a  stated  account,  so  as  to  revive  the  debt 
and  remove  the  bar  of  the  statute  of  limitations. 
3.  To  remove  the  bar  of  the  statute  of  limitations,  and  revive  a  debt,  requires 
either  an  express  promise  to  pay,  or  a  clear  and  distinct  admission  of  a  present 
or  existing  indebtedness. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  George  Goldthwaite. 

This  was  an  action  of  assumpsit,  brought  by  Bryan  against 
Ware  and  others,  survivors  of  S.  M.  Haggerty  &  Co.,  for  ser- 
vices as  an  agent  and  attorney  in  procuring  patents  for  Indian 
lands.  These  services  were  rendered  in  the  years  1838,  '39 
and  '40,  and  this  suit  was  not  brought  until  April,  1850.  The 
defendants  relied  on  the  statute  of  limitations,  and  the  plain- 
tiff replied  a  subsequent  promise. 

The  proof  touching  this  point  was  as  follows,  as  set  out  in 
the  bill  of  exceptions : 

"  Plaintiff  proved  by  Francis  Bugbee,  Esq.,  that  on  the  8th 
of  June,  1847,  he  was  authorized  by  Eobt.  J.  Ware,  one  of 
the  defendants,  and  a  member  of  the  company,  to  write  a  let- 
ter to  the  plaintiff  and  one  Thomas  J.  Abbott,  and  that  pur- 
suant to  said  authority  he  did  write  a  letter  of  that  date  to 
plaintiff  and  said  Abbott.  The  following  is  a  copy  of  said 
letter,  which  was  produced  and  pi'oven,  viz : 

"  'The  letter  of  Mr.  Bryan  was  shown  to  Dr.  Ware,  and  he 
requests  me  to  say,  that  he  has  never  received  any  letter  from 
either  of  you  to  which  he  has  not  replied ;  that  there  was  a 
division  of  all  the  funds  of  S.  M.  Haggerty  &  Co.  made  some 
years  ago,  and  that  nothing  was  left  in  his  hands ;  that  there 
are  still  some  lands  unsold  belonging  to  S.  M.  H.  &  Co.,  and 
that  from  the  proceeds  of  such  lands,  when  sold,  he  desires  the 
payment  of  all  outstanding  claims  and  demands,  and  for  the 
purpose  of  ascertaining  what  these  demands  are,  he  desires 
both  of  you  to  forward  to  him  your  accounts ;  that  he  has 
paid  Maj.  Abbott  considerable  sums,  and  does  not  know  what 
further  demands  there  may  be.  He  is  anxious  to  have  all 
old  matters  relative  to  Indian  lands  adjusted  and  settled  as 
early  as  practicable.  Very  respectfully,  &c. 

(Signed)  'F.  Bugbee.'" 
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The  defendants  introduced  evidence  tending  to  show  a  pay- 
ment by  them  to  plaintiff  of  $100  in  1839,  and  $300  in  1840, 
on  account  of  his  said  services. 

Defendants  also  proved,  and  introduced  as  evidence,  a  let- 
ter from  plaintiff  to  said  Ware,  in  the  words  and  figures  fol- 
lowing, to  wit: 

''  Washington  City,  June  19th,  1847. 
•'Dr.  KoBEUT  J.  Ware,  Montgomery,  Ala.: 

^^  Dr.  Sir — I  wrote  to  Mr.  Bugbee  two  days  ago,  informing 
him  that  both  Maj.  Abbott  and  myself  had  answered  the  in- 
terrogatories sent  on  in  the  case  of  Hadcn  against  you,  in  re- 
lation to  the  reserve  of  Cowe  Hadjo.  In  Mr,  Bugbee's  letter 
enclosing  the  interrogatories  he  remarked,  that  you  desired 
both  Maj.  Abbott  and  myself  to  send  our  accounts  against  S. 
M.  Haggerty  &  Co.     My  account  is  as  follows : 

21  cases  patents  to  S.  M.  11.  &  Co.,  at  $50  each $1050  00 

7     "  "       to  S.  M.  II.  &  Co.,  and  J.  C.  W.  & 

Co.,  $25 175  00 

1     "    Cowe  Hadjo 25  00 


$1,250  00 
•'  Maj.  Abbott  says  he  will  also  send  a  statement  of  his  ac- 
count. 

"  In  relation  to  the  charges,  I  have  to  state,  that  when  1 
was  employed  separately,  I  have  never  charged  in  any  case 
when  I  contended  with  Watson,  less  than  .';?100,  when  I  suc- 
ceeded in  obtaining  the  patent.  But  as  both  Maj.  A.  and 
myself  attended  to  these  claims,  I  have  charged  but  half  the 
usual  fee.  I  suppose  that  his  charge  will  be  the  same.  Iver- 
son  made  the  same  charges  against  Watson  k  Co.,  as  I  am 
informed  by  Mr.  Hanrick.  I  am  exceedingly  anxious  that 
the  matter  should  be  settled,  and  settled,  t<x>,  to  your  satis- 
faction. If,  therefore,  you  should  think  the  charge  too  high, 
please  give  me  your  views,  and  they  shall  meet  with  proper 
consideration.     Do  let  me  hear  from  you. 

"  Very  truly  yr.  friend, 
(Signed)  "Jos.  Bryan." 

There  was  no  evidence  that  said  Ware  had  ever  replied  to 
said  letter  in  any  way,  or  had  ever  objected  to  said  account 
as  rendered  in  said  letter.  This  was  all  the  evidence  in  the 
case  relating  to  the  statute  of  limitations. 
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The  counsel  for  deiendants  requested  the  court  to  charge, 
that  notwithstanding  they  might  believe  all  the  evidence  in 
the  cause  to  be  true,  yet  they  must  find  for  the  defendants, 
on  the  ground  that  plaintiff's  demand  was  barred  by  the  stat- 
ute of  limitations.  This  charge  the  court  gave,  and  the  plain- 
tiff excepted,  and  took  a  non-suit,  agreeably  to  the  statute. 

The  charge  of  the  court  given  as  aforesaid,  is  now  assigned 
for  error. 

Watts,  Judge  &  Jackson,  for  plaintiff  in  error. 

J.  E.  Belser,  contra: 

1.  The  action  was  commenced  on  the  12th  April,  1850. 
The  services  sued  for  were  performed  by  plaintiff  in  1838, 

1839  and  1840.     The  defendants  in  1839  paid  $100,  and  in 

1840  $300  on  account  of  said  services.  The  statute  of  limi- 
tations was  interposed  to  bar  the  recovery.  All  the  evidence 
on  this  plea  is  in  the  bill  of  exceptions.  The  court  did  not 
invade  the  province  of  the  jury.  The  charge  asked  for 
amounted  to  a  demurrer  to  the  evidence.  Sims  v.  Sims,  2 
xYla.  117 ;  Deshler  v.  Cabiness,  10  ib.  959 ;  12  ib.  520 ;  Townes 
et  al.  V.  Ferguson,  at  January  Term. 

2.  The  letter  Avritten  by  Bugbee  for  Ware,  on  the  8th  June, 
1847,  contains  no  such  language  as  would  revive  a  debt  al- 
ready barred  by  the  statute  of  limitations.  It  is  worded  in 
the  most  cautious  terms,  and  was  intended  not  to  get  plaintiff's 
account  alone,  but  also  Abbott's,  to  whom  it  asserts  large  pay- 
ments had  been  made  by  defendants  for  services  sued  for. 
Besides,  if  a  promise  to  pay  at  all,  it  was  to  jiay  out  of  certain 
lands  when  soM^  and  the  plaintiff  on  the  trial  failed  to  prove 
that  these  lands  were  sokl.  Where  there  is  a  conditional 
promise,  the  plaintiff  must  show  that  the  condition  has  been 
performed.     9  Ala.  320  ;  6  ib.  776 ;  8  Porter,  213. 

3.  The  letter  of  plaintiff  to  Ware,  of  19th  June,  1847,  and 
which  is  relied  on  to  defeat  the  plea  of  the  statute  of  limita- 
tions, must  be  construed  with  reference  to  Ware's  letter  of 
the  8th  June,  1847.  The  circumstances  attending  the  said 
letter  may  make  it  a  stated  account,  and  still  a  stated  account 
may  be  barred  by  the  statute  of  limitations,  without  such  a 
promise  in  connection  with  it  as  Avould  revive  a  debt  already 
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barred.  6  Ala.  518  ;  1  ib.  488 ;  11  Wheaton,  314 ;  10  Ala. 
18 ;  Townes  et  al.  v.  Ferguson,  at  January  Term,  by  Justice 
Phelan. 

4.  The  cases  cited  by  the  plaintift''8  counsel  fall  far  short, 
on  this  point,  of  the  case  at  bar.  Besides,  they  contain,  in 
most  instances,  admissions  made  before  the  statute  had  com- 
pleted the  bar,  and  the  admissions  are  stronger.  4  Porter, 
223 :  10  Ala.  959  ;  11  ib.  137  ;  3  ib.  600 ;  22  Pick.  291. 

The  mere  statement  of  an  account  to  facilitate  investigation, 
is  not  a  revival  of  a  demand  barred  by  the  statute,  and  Ware's 
letter,  written  by  Bugbee,  was  only  intended  to  facilitate  in- 
vestigation.   8  Porter,  213. 

5.  Query :  Even  if  Ware  promised  to  pay  after  the  debt 
was  barred,  does  a  promise  by  him,  when  sued  as  a  partner, 
bind  the  partnerehip,  or  even  Wai'e  individually,  more  espe- 
cially when  the  promise  is  a  conditional  one,  as  shown  in  this 
instance?  And  it  will  be  observed,  that  the  suit  is  not  brought 
against  ^Varc  on  the  promise,  but  against  him  with  others  as 
partners.  It  would  seem  that,  from  the  reasoning  in  the  fol- 
lowing case  as  to  plaintiffs,  the  same  principle  would  apply 
as  to  defendants.     16  Ala.  448. 

6.  Ware,  in  his  letter  written  by  Bugbee,  seemed  to  have 
not  only  the  account  of  plaintiff,  but  also  the  account  of  Ab- 
bott, whom  he  treated  as  jointly  concerned  with  plaintiff,  and 
to  whom  he  had  made,  as  he  says,  large  payments.  Suppose 
Abbott  had  presented  his  account,  and  it  had  shown  that 
Ware  had  paid  an  equivalent  to  him  for  all  the  services  ren- 
dered by  plaintiff'  and  him  to  the  company,  can  it  be  con- 
tended that  under  the  letter  he  intended  to  pay  more  money 
to  them  ? 

7.  The  letter  of  Ware  written  by  Bugbee,  means  that  Ware 
would  pay  the  debt  out  of  the  land  when  sold,  if  anything 
was  due,  and  nothing  more.  It  will  be  construed  with  refer- 
ence to  the  intention  of  the  writer. 

PHELAN,  J. — Where  there  is  no  conflict  in  the  evidence, 
it  has  been  held  by  repeated  decisions  of  this  court,  that  the 
judge  trying  the  cause  may  properly  charge  the  jury  on  re- 
quest to  find  for  one  party  or  the  other,  as  the  case  may  be, 
if  they  believe  the  testimony  adduced.     It  is  in  the  nature  of 
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a  demurrer  to  evidence.  7  Porter,  258 ;  2  Ala.  117 ;  6  ib.  752. 
We  can  discover  no  conflict  in  the  testimony  in  this  case,  and 
the  proper  construction  of  the  letters  of  Mr.  Bugbee  and  Mr. 
Bryan,  portions  of  the  testimony,  was  matter  for  the  court, 
as  they  were  written  evidence. 

It  is  argued  by  the  counsel  for  plaintiff  in  error,  that  a  subse- 
quent promise  is  to  be  implied  from  the  receipt  by  Ware  of 
this  letter  from  Bryan,  and  his  omission  or  neglect  to  answer 
it  for  so  long  a  time.  It  is  said,  that  an  account  furnished  by 
one  person  to  another,  setting  forth  his  claims,  when  received 
and  not  objected  to  for  a  length  of  time,  is  to  be  considered  a 
just  demand,  and  acquires  the  character  of  a  stated  account. 
Langdon  v.  Eoane,  6  Ala.  518.  Where  a  man  is  present  and 
states  an  account  Avith  another,  with  whom  he  has  had  deal- 
ings, both  parties,  of  course,  admit  expressly  the  correctness 
of  the  several  items,  and  the  balance  then  struck,  and  if  the 
account  was  then  barred  by  the  statute  of  limitations,  doubt- 
less such  a  stated  account  would  remove  the  bar.  But  are  we 
to  carry  this  doctrine  to  cases  where  an  account,  made  up  by 
one  man  and  sent  to  another  at  a  distance,  is  retained  by  the 
latter  for  a  length  of  time  without  objection  ?  We  have  been 
referred  to  no  case,  and  upon  principle  we  hold  the  thing  not 
to  be  tenable.  If  you  infer  the  original  correctness  of  the  ac- 
count from  such  a  state  of  facts,  and  the  authorities  seem  to 
countenance  that  idea,  it  is  going,  in  my  opinion,  full  far 
enough,  if  not  too  far,  except  in  special  cases.  But  to  infer 
from  such  a  state  of  facts,  not  only  the  original  correctness  of 
an  account  barred  by  the  statute,  but  also  to  go  on  piling  in- 
ference on  inference,  and  next  infer  a  present  willingness  to 
pay  such  account,  would  be  wholly  inconsistent  with  the  ob- 
ject and  end  of  the  statute  of  limitations,  which  is  said  to  be 
to  give  repose  against  stale  demands. 

This  brings  us  to  the  consideration  of  the  letter  written  by 
Mr.  Bugbee,  under  the  instruction  of  Dr.  Ware,  to  the  plain- 
tiff and  Mr.  Abbott.  To  remove  the  bar  of  the  statute  of 
limitations  and  revive  a  debt  requires,  according  to  the  more 
recent  current  of  decisions,  either  an  express  promise  to  pay,  or 
a  clear  and  distinct  admission  of  a  present  or  existing  indebtedness; 
because,  from  such  an  admission,  the  law  will  imply  a  p^'omise 
to  pay,  which  in  such  case  is  equivalent  to  an  express  promise 


JUNE  TERM,  1852. m 

Bryan  v.  Ware  et  aL 

to  remove  the  bar.  In  the  cases  of  Townes  &  Nooe,  Ex'rs  v. 
Ferguson,  and  Ross,  Creditor,  v.  Ross,  Adm'r  de  bonis,  decided 
at  the  last  term  of  the  court,  these  questions  have  been  re- 
cently considered,  and  the  rule  stated  above  adopted  and  fol- 
lowed, and  the  authorities  there  cited  can  be  referred  to. 
Pray  v.  Garulon,  5  Shep.  145. 

I  have  looked  carefully  into  Mr.  Bugbee's  letter  to  Mr. 
Bryan,  and  I  must  say  that  I  do  not  think  it  contains  either 
au  express  promise  from  Dr.  Ware  to  pay  him  anything,  or  a 
clear  and  distinct  admission  that  he  owes  him  anything.  I  re. 
gard  it  rather  in  the  light  of  a  letter  worded  with  due  care 
and  caution,  to  avoid  the  very  thing  which  the  plaintiff  in 
error  seeks  to  establish  by  it,  such  an  acknowledgment  of  an 
old  account  as  would  remove  the  bar  of  the  statute  of  limita- 
tions. Dr.  Ware,  who  knew  the  date  of  these  services,  mani- 
festly aid  not  mean  to  lose  the  vantage  ground  of  the  statute, 
and  Mr.  Bugbee,  an  experienced  attorney,  did  not  intend  he 
should.  lie  begins  by  informing  Bryan  that  the  funds  of  the 
firm  had  been  divided — had  nothing  in  his  hands;  but  then, 
he  proceeds  to  say,  there  are  some  "unsold  lands,"  and  out 
of  the  "  proceeds  of  these,''  when  sold,  "  he  desires  the  pav- 
ment  of  all  outstanding  claims  and  demands,  and  Jar  the  pur- 
pose of  ascertaining  what  those  demands  are,  he  desires  both  you 
and  Maj.  Abbott  to  forward  your  accounts;"  he  adds,  that  he 
"has  paid  Maj.  Abbott  considerable  sums,  and  does  not  know 
what  further  demands  there  may  be.  He  is  anxious  to  have 
all  old  matters  relative  to  Indian  lands  adjusted  and  settled 
as  early  as  practicable."  I  must  say,  I  think  that  if  the  terms 
of  this  letter  will  revive  the  demands  of  Bryan  and  Abbott, 
they  would  equally  deserve  to  revive  every  outstanding  de- 
mand against  the  firm  of  S.  M.  Haggerty  &  Co.  The  object 
of  this  letter,  as  I  construe  it,  was  to  get  a  sight  of  the  demands 
of  Bryan  and  Abbott,  in  order  to  pay  them  or  not,  as  circum- 
stances might  dictate;  and  in  so  doing,  carefully  to  avoid  either 
a  promise  to  pay,  or  such  an  acknowledgment  of  a  debt  as 
would  remove  the  bar  of  the  statute  of  limitations,  under  which 
they  were  then  known  to  rest. 

From  what  has  been  said,  it  follows,  that  the  charge  of  the 
court  below  was  correct,  and  the  judgment  is  affirmed. 
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EWING  vs.  BLOUNT. 

1.  In  trover,  the  measure  of  damages  is  the  value  of  the  goods  at  the  time  of  the 
conversion,  or  at  any  time  subsequent  thereto  and  before  the  trial,  with  inter- 
est on  such  value. 

2.  But  this  rule  only  applies  when  the  property  has  not  been  regained  by  the 
owner.  If  the  plaintiff  has  regained  the  possession,  he  is  only  entitled  to  re- 
cover damages  equal  in  value  to  the  use  or  service  of  the  goods,  and  also  com- 
pensation for  any  injuiy  done  to  them ;  and  if  he  is  put  to  necessary  and  rea- 
sonable expense  in  regaining  the  possession,  (otherwise  than  by  suit  at  law),  he 
may  recover  such  expenses  from  the  wrong-doer. 

[Ligon,  J^  dissenting,  held,  that  if  the  plaintiff  regains  the  possession  pending 
the  suit,  and  its  value  when  so  regained  equals  its  value  at  the  time  of  conver- 
sion, or  at  any  time  between  its  convei-sion  and  return,  then  the  defendant  is 
entitled  to  an  abatement  of  the  damages  to  the  extent  of  this  value,  and  that 
judgment  should  only  go  for  the  interest] 

Ekror  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  L.  Gibbons. 

This  was  an  action  of  trovek,  brought  by  Blount  against 
Ewing,  for  the  conversion  of  a  slave.  It  was  shown  that  the 
slave  ran  away  from  the  plaintiff  in  January,  1849,  and  soon 
afterwards  was  in  the  possession  of  the  defendant,  who  sold 
him  to  one  Vaughn.  It  also  appeared,  that  the  negro  ran 
away  from  Vaughn  in  the  year  1860,  and  was  arrested  and 
put  in  jail  in  Baldwin  county,  as  a  runaway.  It  was  also 
proved,  that  the  plaintiff  came  to  Mobile,  to  recover  posses- 
sion of  the  slave,  and  did  obtain  him,  and  had  him  in  posses- 
sion at  the  time  of  trial.  It  further  appeared,  that  the  plain- 
tiff expended  about  thirty  dollars  in  regaining  the  possession 
of  the  slave,  and  that  he  was  worth  from  eight  hundred  to 
one  thousand  dollars,  and  his  hire  by  the  month  from  twelve 
to  sixteen  dollars. 

L^pon  this  evidence,  the  court  instructed  the  jury,  that  if 
they  believed  the  slave  was  the  property  of  the  plaintifl^  and 
that  he  ran  away  from  him,  and  afterwards  was  in  possession 
of  the  defendant,  who  sold  him  without  the  plaintiff's  con- 
sent, then  the  plaintiff  was  entitled  to  a  verdict :  that  if  the 
plaintiff  had  regained  the  possession  of  the  slave,  he  could  not 
rec50ver  the  value  of  the  negro,  and  this  should  go  in  mitiga- 
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tion  of  damages ;  that  this  was  an  action  sounding  in  dama- 
ges, and  the  plaintiff  had  a  right  to  recover  such  damages  as 
would  make  him  whole;  that  one  rule  the  jury  might  adopt 
was,  to  find  the  value  of  the  negro  at  the  time  of  the  conver- 
sion by  the  defendant,  and  before  the  recapture  by  the  plain- 
tiff, and  give  him  interest  on  the  amount  as  the  measure  of 
damages,  if  this  would  make  him  whole ;  but  they  were  not 
limited  to  this  rule ;  and  that  though  they  could  not  give  the 
plaintiff'  hire  in  this  suit,  as  hire,  yet  they  could  look  at  the 
value  of  tlic  hire  of  tlie  slave,  from  the  time  that  elapsed  be- 
tween th  convei-sion  by  the  defendant  and  the  recapture  by 
the  plaintiff,  as  a  fact  by  which  to  ascertain  the  plaintiff's 
loss,  and  as  a  criterion  by  which  to  ascertain  the  plaintiff's 
damages ;  and  that  they  might  adopt  the  latter  rule,  if  they 
thought  it  yjroper.  or  found  it  necessary  in  order  to  do  full 
justice. 

The  court  also  charged  the  jury,  that  under  the  circum- 
stances of  this  case,  the  plaintiff  would  be  entitled  to  recover 
the  necessary  expenses  he  had  incurred  in  regaining  the  pos- 
session of  his  slave. 

The  defendant  requested  the  court  to  charge  the  jury,  that 
the  measure  of  damages  was  the  value  of  the  slave  at  the  time 
of  the  conversion,  or  at  any  time  subsequent  thereto  and  pre- 
vious to  the  trial,  with  interest  thereon  to  the  time  of  trial. 
This  charge  the  court  refused.  To  the  charges  given,  as  well 
as  the  refusal  to  charge  as  requested,  the  defendant  excepted. 

BoYLES,  for  plaintiff  in  error,  relied  on  1  Porter,  215  ;  6 
Ala.  Kep.  345  :  9  ib.  144;  10  il,.  682. 

Campbell,  contra,  cited  14  Pick.  356:  17  ib.  1:  11  Shep. 
339  :  21  Wend.  370. 

DARGrAN,  C.  J. — The  rule  is  settled  by  the  decisions  of 
this  court,  that  the  measure  of  damages  in  actions  of  trover  is 
the  value  of  the  goods  at  the  time  of  the  conversion,  or  at 
any  time  subsequent  thereto  and  before  the  trial,  with  inter- 
est on  such  value.  Tatum  v.  Manning,  9  Ala.  Rep.  144 ;  Lee 
v.  Matthews,  10  Ala.  Rep.  682. 

This  rule  we  think  a  correct  one,  and  we  feel  no  disposi- 
tion to  depart  from  it;  but  it  is  only  applicable  to  those 
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cases  where  the  owner  had  not  regained  possession  of  the 
goods  before  the  trial.  Pierce  v.  Benjamin,  14  Pick.  354; 
Curtis  V.  Ward,  20  Conn.  If  the  owner  has  regained  the 
possession  of  the  goods,  he  cannot  recover  their  value,  and  is 
only  entitled  to  the  damages  he  has  sustained  by  the  wrong- 
ful deprivation  of  his  possession,  and  such  damages  should  be 
commensurate  with  the  injury.  If  the  chattel  has  been  in- 
jured, he  is  entitled  to  compensation  for  such  injury;  and  as 
he  has  been  deprived  of  the  use  and  service  of  the  chattel,  his 
damages  should  be  commensurate  with  the  value  of  the  use 
or  service,  otherwise  this  action  would  be  inadequate  or  in- 
capable of  doing  complete  justice.  The  hire  or  value  of  the 
service  of  the  chattel  must,  in  such  cases,  be  one  of  the  crite- 
ria by  which  the  damages  are  to  be  ascertained. 

The  reason  of  the  rule  that  the  value  of  the  goods,  with  in- 
terest, is  the  measure  of  damages,  where  the  property  has  not 
been  restored  to  the  owner,  is  founded  on  the  idea,  that  the 
value  of  the  goods  recovered  is  equal  to  the  goods  themselves ; 
and  interest  on  that  value  is  the  legal  damages  resulting  from 
withholding  such  value.  But  when  the  property  is  returned 
to  the  owner,  then  the  foundation  for  allowing  interest  is  gone ; 
for  its  value  cannot  be  recovered ;  and  we  must  then  consider 
the  plaintiff  as  the  owner  of  the  proj)erty,  who  has  been 
wrongfully  deprived  of  its  use  for  a  time.  Consequently,  no 
other  rule  will  do  complete  justice,  than  to  allow  a  recovery  of 
damages  equal  to  the  loss  sustained ;  and  this  can  only  be 
done  by  allowing  damages  equal  to  the  value  of  the  use  or 
service  of  the  property.     See  Curtis  v.  Ward,  supra. 

We  also  think  that  the  plaintiff  may  retake  his  goods,  if  he 
can  do  so  without  committing  a  breach  of  the  peace ;  and 
having  this  right,  if  he  is  put  to  expense,  necessary  and  reason- 
able,  to  regain  possession,  (otherwise  than  by  suit  at  law),  he 
may  recover  such  expenses  from  the  wrong-doer ;  for  it  was 
his  wrongful  act  that  induced  the  expenditure  of  the  money, 
and  there  is  no  injustice  in  holding  him  liable  for  it.  This 
rule  is  sanctioned  in  the  case  of  Greenfield  Bank  v.  Leavitt, 
17  Pick.  1 ;  and  I  think  it  a  correct  one.  Indeed,  the  gen- 
eral rule  insisted  upon  by  the  plaintiff's  counsel,  that  the 
value  of  the  property,  with  interest,  is  the  measure  of  dam- 
ages, can  never  apply,  save  in  those  cases  where  the  owner 
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has  not  regained  the  possession  of  the  property  converted.  If 
he  has  regained  the  possession,  then  all  the  authorities  agree, 
that  the  value  of  the  property  so  regained  shall  go  in  mitiga- 
tion of  damages  only,  and  not  in  bar  of  the  suit ;  and  in  such 
cases  we  cannot  look  to  the  value  of  the  property,  as  the 
measure  of  damages;  for  the  lyi-operti}  the  plaintiff  has  ^  and  has 
only  been  deprived,  for  a  time,  of  its  use  ;  we  must  therefore 
compensate  him  for  this  deprivation  of  its  use,  which  can  be 
done  only  by  giving  him  damages  equal  to  the  use  or  service, 
together  with  such  reasonable  expenses  as  he  may  have 
borne,  in  obtaining  the  possession.  This  is  the  only  rule  that 
will  do  complete  justice,  and  it  is  one  I  cheerfully  adopt.  The 
general  rule  we  have  adverted  to,  that  the  value  of  the  prop- 
erty, with  interest,  is  the  measure  of  damages,  was  adopted, 
because  it  was  considered  as  coming  as  near  complete  justice, 
in  all  cases,  as  a  general  rule  can ;  but  Avhen  it  cannot  apply 
to  a  particular  case,  because  the  property  has  been  returned  to 
the  owner,  we  then  must  apply  such  rules  as  will  do  complete 
justice,  if  we  can;  and  those  we  have  laid  down,  in  my  judg- 
ment, approach  as  near  the  ends  of  justice  as  any  that  could  be 
applied ;  and  there  is  certainly  nothing  in  the  form  of  the  action 
that  will  prevent  their  application. 

In  conclusion,  we  will  remark,  that  from  the  bill  of  excep- 
tions it  appears,  that  the  defendant  was  the  original  wrong- 
doer. Had  it  appeared  that  he  was  a  hona  fide  purchaser 
from  the  original  wrong-doer,  then  the  case  would  have  been 
presented  in  a  different  aspect,  and  whether  the  rules  we 
have  laid  down  would  have  been  applicable  to  him  or  not, 
we  decline  to  express  any  opinion.  And  it  may  also  be  ob- 
served, that  the  bill  of  exceptions  does  not  show,  that  the 
expenses  for  regaining  the  possession  of  the  slave  were  incur- 
red after  the  suit  was  brought,  but  rather  that  they  were  paid 
before  the  bringing  of  the  suit ;  and  construing  the  bill  of 
exceptions  most  strongly  against  the  party  excepting,  we  are 
bound  to  consider  the  case  as  if  it  had  appeared  that  the  ex- 
penses were  incurred  before  the  action  was  commenced. 

The  ruling  of  the  court  is  correct,  and  the  judgment  muat 
be  aflSrmed. 

CHILTON,  J. — ^When  the  effect  of  a  recovery  in  trover  ia, 
44 
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to  change  tlie  property,  and  operate  as  a  sale  of  the  chattel  to 
the  defendant,  upon  the  payment  of  the  amount  recovered, 
there  is  a  substantial  and  an  obviously  just  reason  for  allow- 
ing the  value  of  the  chattel,  with  interest  thereon  from  the 
time  of  the  conversion,  to  be  the  criterion  of  damages.  In 
such  case,  the  parties  waive  the  tort,  and  treat  the  conversion 
as  a  sale,  to  be  consummated  upon  the  satisfaction  of  the  re- 
covery. But  when  the  defendant  sets  up  the  defence  that 
the  property  htis  been  returned,  then  the  reason  for  the  above 
rule  ceases,  and  the  rule  itself  must  cease.  In  such  case, 
there  is  no  change  of  propert}-,  and  hence  all  inquiry  as  to 
its  value  is  outside  the  proper  scope  of  the  matter  to  be  ascer- 
tained by  the  jury.  To  assume  that  there  was  a  sale ;  that 
the  defendant  agreed  to  pay  the  highest  value  of  the  property 
and  interest  thereon ;  that  the  return  of  the  j^roperty  operated 
as  a  sale  back  to  the  plaintiff  from  the  time  of  the  return, 
leaving  the  defendant  the  plaintiff's  debtor  to  the  amount  of 
the  interest  accruing  in  the  mean  time,  is  to  frame  a  set  of 
assumptions  having  no  foundation  in  fact,  and  serves  only  as 
a  circuitous  and  arbitrary  mode  of  ascertaining  the  damage 
the  plaintifi'  has  sustained  by  being  dei3rived  of  the  use  of  his 
property.  I  i^refer  adopting  the  plain  common-sense  rule,  of 
compensating  the  plaintiif  in  such  cases  for  the  actual  injury 
he  has  sustained  by  being  temporarily  deprived  of  his  prop- 
erty. This  rule  does  not  militate  against  any  adjudication 
in  this  State,  and  has  been  recognized  by  several  of  the  states, 
in  which  the  rule,  as  several  times  announced  by  this  court, 
obtains.     The  plaintiff  in  no  case  receives  hire  as  hire. 

LIGON,  J. — Very  early  in  the  history  of  this  court,  it  was 
held,  that  upon  a  recovery,  and  satisfaction  thereof,  in  an  ac- 
tion of  trover,  the  right  of  plaintiff  to  the  chattel  converted, 
vests  in  the  defendant,  as  absolutely  as  if  the  latter  had  re- 
ceived it  of  the  former  on  a  contract  of  bargain  and  sale. 
White  V.  Martin,  1  Por.  215 ;  Spivy  v.  Morris,  18  Ala.  Eep. 
254.  In  the  former  case  it  was  also  held,  that  the  sale  was 
complete  from  the  time  of  the  conversion,  if  the  plaintiff  elec- 
ted to  bring  trover,  and  not  detinue,  for  the  chattel  so  con- 
verted, and  that  by  bringing  the  action  of  trover  the  plaintiff 
waived  the  tort.    His  action  then  proceeds  upon  the  principle 
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of  a  contract  between  the  parties  for  the  sale  of  the  chattel, 
and  an  implied  agreement  on  the  part  of  the  defendant  to  pay 
interest  on   the   purchase  money  from   the  time  it  was  due, 
that  LS,  from  the  date  of  the  conversion,  until  the  day  of  re- 
covery, or  the  time  of  the  judgment.     Proceeding  upon  this 
view  of  the  rights  and  liabilities  of  the  parties,  this  court,  in 
the  case  of  Strong  v.  Strong,  6  Ala.  Kep.  845,  held,  that  in  tro- 
ver, "the  measure  of  damages  is  theinjury  actually  sustained; 
therefore,  in  an  action  brought  for  the  recovery  of  a  slave,  if 
the  plaintiff  have  but  a  life  estate  in  the  slave,  the  measure  of 
damages  is  not  the  value  of  the  slave,  but  of  the  plaintiff's 
interest  in  the  slave,  with  interest  on  that  sum."     In  Tatum 
V.  Manning,  9  Ala.  Kep.  144,  the  question  of  the  measure  of 
damages  in   an  action  of  trover,  was  again  raised,  and  the 
court  lays  down  the  rule  somewhat  broader  than  it  is  to  be 
found  in  Strong  v.  Strong,  but  without  interfering  at  all  with 
the  principle  on  which  it  was  rested  in  the  case  of  White  v. 
Martin,  viz :  a  sale  of  the  chattel ;  and  saj^s,  that,  "  the  mea- 
sure of  damages  is  the  value  of  the  slaves  at  the  time  of  con- 
version, or  at  any  time  between  that  and  the  time  of  the  triaV 
Proceeding  in  this  extension,  as  I  suppose,  (for  the  reason  for 
their  conclusion  is  not  very  clearly  stated,)  on  the  supposition 
that  until  the  judgment,  the  defendant  would  have  a  right  to 
surrender  the  chattel,  and  show  such  surrender  in  mitigation 
of  damages ;  and  if  he  failed  to  do  so,  it  would  show  a  will- 
ingness on  his  part  to  take  the  property  at  the  highest  price 
at  which  it  might  be  valued  at  any  time  during  the  period 
when  he  might  surrender  it.     In  the  opinion  in  this  case,  it 
is  remarked,  "  that  the  rule  with  respect  to  slaves  is  so  modified 
in  Soutli  Carolina,  as  to  allow  the  value  of  their  labor  to  be 
recovered  in  addition  to  their  value.     But  we  are  not  aware 
of  any  reasons  applicable  to  slaves,  which  may  not  be  appHed 
to  any  other  chattels  capable  of  use.     We  think  the  harmony 
of  decisions  is  better  sustained  by  recognizing  the  same  rule 
as  governing  all  descriptions  of  chattels.     Indeed,  it  is  evi- 
dent, that  the  defendant  in  an  action  may  not  have  realized 
the  value  of  the  hire,  from  slaves  which  he  honestly  supposed 
belonged  to  himself."    It  is  plain  from  the  language  of  the 
decision  above  quoted,  that  in  the  opinion  of  the  court  the 
hire  of  the  slaves  could,  in  no  event,  where  the  defendant 
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retained  possession  of  them,  form  an  element  in  measuring 
the  damages. 

In  Lee  v.  Matthews,  10  Ala.  Eep.  682,  the  court  recognizes 
the  rule  as  laid  down  in  Strong  v.  Strong,  and  with  regard 
to  its  extension  in  Tatum  v.  Manning,  without  referring  to 
that  case  at  all,  Judge  Ormond,  who  delivers  the  opinion  of 
the  court,  says  :  "  The  value,  therefore,  of  the  property  at  the 
time  of  the  conversion,  with  interest  thereon  to  the  judgment, 
is  the  measure  of  damages.  This  is  the  general  rule,  though 
there  are  certainly  cases,  where  the  jury  would  be  justified 
in  finding  the  value  at  a  subsequent  period,  instead  of  the 
value  at  the  time  of  the  conversion,  with  interest,"  and  he 
cites.  Greening  v.  Wilkerson,  1  C.  &  P.  625 ;  Whitehouse  v. 
Atkinson,  3  ib.  344,  which  fully  sustain  his  views. 

From  these  decisions,  it  may  now  be  regarded  as  the  settled 
law  of  this  State,  that  in  actions  of  trover,  in  Avhich  the  de- 
fendant still  retains  the  property,  the  rule  of  damages  is,  the 
value  of  the  property  at  the  time  of  the  conversion,  or  at  any 
time  between  that  period  and  the  trial  of  the  cause,  with  in- 
terest on  such  value  from  the  time  of  conversion.  And  when 
the  conversion  of  slaves  is  the  foundation  of  the  suit,  their 
hire  is  not  to  be  admitted  into  the  computation. 

That  this  is  the  result  of  our  decisions  on  this  subject,  we 
all  agree,  and  there  is  no  difference  of  opinion  as  to  the  pro- 
priety of  permitting  the  cases  to  remain  untouched. 

The  case  under  consideration,  I  concede,  is  not  fully  with- 
in the  rule  established  in  the  cases  referred  to,  but  the  spirit 
of  that  rule  when  applied  to  it,  leads  my  mind  to  a  very  dif- 
ferent conclusion  from  that  attained  in  the  opinion  of  a 
majority  of  the  court;  and  it  is,  as  I  canceive,  more  in  har- 
mony with  those  decisions. 

If  in  a  recovery  in  trover,  the  measure  of  damages  is  foun- 
ded, as  the  court  says,  in  White  v.  Martin,  upon  the  principle 
of  a  sale  of  the  property  from  the  plaintiff  to  the  defendant, 
with  the  purchase  money  due  at  the  time  of  conversion,  and 
such  plaintiff  is  entitled  to  no  more  than  the  value  of  the 
property  so  sold,  with  legal  interest,  it  is  difficult  to  conceive, 
by  what  process  it  is,  that  he  can  recover  higher  damages 
when  the  whole  principal  of  the  debt  is  paid  pending  the 
litigation,   than   he   could  have  recovered   had  the  defend- 
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ant  withheld  the  payment ;  yet  such  is  the  result  of  the  opin- 
ion of  the  majority  of  my  brethren.  They  all  hold,  that,  if 
the  action  had  proceeded  without  the  slave  being  returned, 
interest  on  his  value,  with  that  value  itself,  would  have  been 
the  measure  of  damages  ;  but  that  since  the  slave  is  returned, 
and  his  value  thus  paid,  a  new  rule  of  ascertaining  the  dam- 
ages for  the  time  he  was  held  by  the  defendant,  must  be 
adopted,  aud  the  liire  of  the  slave,  aud  not  interest  on  his 
Talue,  is  to  be  the  measure  of  damages.  The  plaititiff  is  thus 
allowed,  by  his  own  act  done  pending  the  suit,  to  change  his 
rights,  and  by  this  change  to  enhance  his  recovery.  It  is 
certainly  at  his  option,  to  receive  the  property,  or  to  let  it 
alone,  if  it  Ls  offered  to  be  returned  pending  the  suit.  If  he 
takes  it  back,  his  damages  are  increased ;  if  he  lets  it  remain, 
they  are  lessened.  So  that  it  is  in  his  power,  if  he  can  ob- 
tain the  goods  without  committing  a  trespass,  to  entitle  him- 
self to  new  rights  against  the  defendant,  and  this,  pending 
the  suit  in  which  he  seeks  redress  for  the  injury  done  him. 

The  adoption  of  such  a  rule  is,  in  my  opinion,  wholly  at 
variance  with  the  principle  on  which  our  previous  decisions 
have  been  founded,  and  should  not  be  allowed,  while  those 
cases  are  permitted  to  stand. 

The  return  of  the  property  pending  the  suit,  may  be  shown 
by  the  defendant  in  mitigation  of  damages.  It  may  be  asked, 
what  damages  ?  The  answer  is,  the  value  of  the  chattel  con- 
verted, with  interest  thereon  from  the  time  of  conversion ; 
for  this  is  the  rule  adopted  by  the  courts  in  actions  of  trover. 
So,  if  the  property  (a  slave,  as  in  this  case,)  is  valued  by 
the  jury  at  eight  hundred  dollars,  and  has  been  detained 
one  year  before  the  trial,  the  additional  damages,  by  way  of 
interest,  are  sixty-four  dollars,  and  to  render  our  decisions 
harmonious,  this  is  the  only  rule  we  can  adopt.  But  in  the 
opinion  of  a  majority  of  my  brethren,  we  should,  in  such  a 
case,  be  guided  by  the  rule  in  South  Carolina,  which  is  named, 
and  repudiated  by  the  court  in  Tatum  v.  Manning;  and 
adopt  the  hire  of  the  slave  as  the  measure  of  damages,  in  part, 
and  for  the  remainder,  the  expenses  of  the  plaintiff  in  hunting 
him  up,  after  he  had  brought  his  action,  thereby  electing  to 
consider  the  slave  sold,  and  with  a  full  knowledge  of  the 
measure  of  his  damages  as  fixed  by  law.    Thus  the  defendant 
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enters  the  litigation  with  one  set  of  liabilities,  and  comes  out- 
of  it  with  another,  without  any  new  wrongful  act  committed 
by  him  while  the  suit  was  pending. 

The  return  of  the  property  pending  the  suit,  if  its  value, 
when  so  returned,  equals  the  value  when  the  conversion  took 
place,  or  at  any  period  between  the  conversion  and  the  re- 
turn, should,  in  my  opinion,  entitle  the  defendant,  when  the 
damages  are  assessed  under  the  rule  laid  down  in  the  cases 
cited  from  our  own  court,  to  an  abatement  or  mitigation  of 
the  sum  so  found,  to  the  extent  of  this  value,  and  the  judg- 
ment should  only  go  for  the  interest.  It  is  said,  however,  in 
the  opinion  of  the  majority  of  the  court,  that,  under  the  rule 
which  requires  that  a  bill  of  exceptions  should  be  construed 
most  strongly  against  the  party  excepting,  it  may  be  inferred 
from  the  present  bill  that  the  plaintiff  below  had  regained  the 
possession  of  the  slaA''e  before  the  suit  was  brought,  and  thus 
the  case  would  be  placed  beyond  both  the  letter  and  spirit  of 
the  rule  laid  down  in  the  cases  cited.  Let  this  rule  of  con- 
struction be  applied  to  the  record  before  us,  with  its  utmost 
stringency,  and  I  do  not  think  such  an  inference  can  be  legi- 
timately drawn  from  it.  It  shows  that  the  writ  was  issued 
on  the  26th  of  March,  1850,  and  by  the  bill  of  exceptions  we 
are  informed  that  the  slave  ran  away  from  the  possession  of 
Vaughn,  to  whom  Ewing  had  sold  him  after  the  conversion, 
"  in  the  tointer  of  1850 ;''  this  expression,  I  apprehend,  is  gen- 
erally, if  not  universally,  understood  to  mean  the  winter  be- 
ginning in  that  year.  It  is  then  clear,  that  the  recapture  by 
Blount  must  have  happened  pending  the  suit,  and  at  least 
eight  or  nine  months  after  its  institution. 

I  admit,  that  the  cases  cited  from  New  York,  Massachu- 
setts and  Connecticut,  sustain  the  decision  of  the  majority  of 
the  court ;  but  I  do  not  see  that  they  harmonize  ^vith  the 
principle  on  which  this  court  has  heretofore  proceeded,  and 
highly  as  I  regard  the  source  whence  those  cases  proceed,  I 
still  prefer  conformity  to  our  own  decisions,  to  submission  to 
theirs. 
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1.  Where  an  account  is  placed,  together  with  a  number  of  others,  iu  the  hiuids  of 
an  attorney  for  collection,  proof  that  the  debtor  came  several  times  to  his  office, 
and  examined  the  bundle  of  accounts  in  which  it  was  filed,  and  mode  no  objeo- 
tion  ti}  either  the  correctness  or  justice  of  any  of  them,  is  sufficient  to  chai^« 
him  with  an  acknowledgment  of  the  justness  of  the  demand. 

2.  A  creditor  may  sue  one  or  all  of  the  members  of  a  firm,  on  a  debt  contrsicted  in 
the  firm  name,  and  may  declare  on  the  demand  as  the  individual  liability  of 
the  partner  or  partuers  sued. 

3.  Under  the  statute  of  this  Stat*  (Clay's  Digest  324,  §  67)  a  credit':r  may  pro- 
ceed to  judgment  against  the  jiersonal  representative  of  a  deceased  partner, 
and  have  execution  against  him  for  his  recovciy,  provided,  he  makes  the  affi- 
davit required  by  tlie  statute  ;  «)r  he  may  proceed  to  judgment,  without  mak- 
ing the  affidavit,  but  cannot  lmv<;  execution  until  lie  luts  suetl  the  surviving 
partners  to  insolvency. 

4.  In  a  suit  upon  an  account  for  giNnls  sold  and  delivered,  where  the  defendant 
pleads  the  statute  of  limitAtions  of  three  years,  and  the  plaintiff  replies  special- 
ly "  that  tlie  account  was  between  merchant  and  merchant,"  proof  that  th« 
plaintiff  and  defendant  were  both  merchants  at  the  time  the  goods  were  sold  is 
not,  of  itself,  sufficient  to  support  the  replication. 

5.  An  account  containing  several  items  of  debit  against  the  defendant  for  goods 
bought,  and  a  single  item  of  credit  for  cash  paid,  is  not  an  account  arising  out 
of  "  the  trade  of  merchandize  between  merchant  and  merchant,"  within  tbe 
proviso  of  the  statute  of  limitations,  (Clay's  Digest  328,  §  88.) 

Error  to  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

The  defendants  in  error  declared  against  the  plaintiff  in 
error  as  administratrix  of  Charles  McCulloch,  deceased,  in 
indebitatus  assumpsit  for  goods  sold,  and  on  account  stated  be- 
tween the  parties.  The  defendant  below  pleaded  non 
assuvijjsit,  payment,  statute  of  limitations  of  three  years,  stat- 
ute of  non-claim,  and  the  insolvency  of  the  estate  of  her  in- 
testate. The  defendants  in  error  replied  generally,  and  took 
issue  on  all  the  pleas,  except  that  of  the  statute  of  limitations 
of  three  years,  to  which  they  replied  that  the  parties  were 
merchants,  and  the  account  wa.s  between  merchant  and  mer- 
chant.    These  pleadings  were  all  taken  in  short  by  consent. 

On  the  trial,  the  plaintiffs  below  read  the  deposition  of  one 
Knight,  who  deposed,  "  that  he  knew  Mr.  Coffin,  one  of  the 
firm  of  Coffin  &  McCulloch,  of  Mobile,  and  he  knew  of  goods 
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sold  and  delivered  to  them  by  the  plaintiffs  at  different  times 
since  1845 ;  that  at  the  time  the  sales  were  made  the  witness 
was  the  general  clerk  and  salesman  of  the  plaintiffs,  and  had 
a  general  knowledge  of  their  business :  that  the  book-keeper 
of  the  plaintiffs  at  the  time  said  sales  were  made  was  one 
Wm.  Coffe  ;  that  Cofte  died  about  three  years  before  the  wit- 
nesses were  examined ;  that  during  the  time  said  Coffe  was 
book-keeper,  witness  had  access  to  the  books,  and  had  a  gen- 
eral knowledge  of  all  the  business  transactions  of  the  plain- 
tifife :  that  the  account  attached  to  his  deposition  is  a  true 
abstract  from  the  books  of  the  plaintiffs ;  that  the  same  was 
collated  and  compared  by  witness.'' 

To  this  deposition  is  appended  an  account  of  Coffin  & 
McCulloch,  with  SamuelJudd,  Sons  &  Co.,  showing  a  balance 
in  favor  of  the  latter  of  $1538  65. 

John  A.  Hitchcock,  a  witness  for  plaintiffs,  testified  that 
McCulloch,  in  his  lifetime  and  before  suit  brought,  called 
more  than  once  at  his  office,  for  the  purpose  of  seeing  what  he 
could  do  in  trying  to  effect  a  settlement  of  sundry  large  claims 
then  in  the  hands  of  Lockwood  &  Hitchcock,  against  the 
firm  of  Coffin  &  McCulloch,  of  which  he  was  a  partner, 
among  which  was  the  claim  sued  on ;  that  all  the  claims 
were  in  one  bundle,  and  McCulloch  frequently  had  them  in 
his  hands  for  examination ;  witness  had  no  remembrance  of 
having  seen  him  examine  this  account  in  particular ;  that  the 
object  of  the  visits  of  McCulloch  to  the  office  of  Hitchcock  & 
Lockwood,  was  to  make  arrangement  for  the  settlement  and 
liquidation  of  these  claims ;  that  at  none  of  these  interviews 
did  he  (McCulloch)  ever  make  an}-  objection  to  the  account 
sued  on. 

The  plaintiffs  then,  by  consent  of  defendant's  counsel,  read 
in  evidence  to  the  jury  a  statement  of  the  Judge  of  the  Pro- 
bate Court  of  Mobile  county,  showing  that  letters  of  adminis- 
tration were  granted  to  Mary  E.  McCulloch  on  the  estate  of 
Charles  McCulloch,  deceased,  on  the  16th  November,  1848, 
and  on  the  7th  December,  1850,  the  plaintiffs  filed  an  account 
against  said  estate  for  $1120  11  in  his  office. 

The  plaintiffs  here  closed  their  case ;  and  the  defendant  of- 
fered no  testimony,  but  asked  the  court  to  charge  the  jury, 
that  upon  this  evidence  the  plaintiffs  were  not  entitled  to  re- 
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cover;  and  also  to  charge  the  jury,  that  proof  of  a  sale  of 
goods  to  Coffin  k  McCulioch  would  not  support  the  allega- 
tion in  the  declaration  of  a  sale  of  goods  to  McCulioch  alone. 
Both  these  charges  the  court  refused  to  give,  and  the  defen- 
dant excepted.  The  court  then  charged  the  jury,  that  the 
debts  of  a  partnership  were  the  several  debta  of  each  partner 
individually,  and  if  the  jury  were  satisfied  by  the  proof  that 
there  had  been  a  sale  of  goods  by  the  plaintiffs  to  the  firm  of 
Coffin  &  McCulioch,  as  set  forth  in  the  account  which  had 
been  shown  to  them,  then  the  statement  in  the  declaration  of 
a  sale  to  McCulioch  was  sustained  by  proof;  to  which  charge 
Ihe  defendant  also  accepted. 

The  refusal  to  charge  as  asked,  and  the  charge  given,  to- 
gether with  the  judgment  of  the  court,  are  here  assigned  for 
error. 

0.  S.  Jewett,  for  plaintiff  in  error. 
J.  T.  TAYI.OR,  contra. 

LIGON,  J. — This  case  must  be  considered  as  though  it 
stood  on  demurrer  to  evidence,  for  the  first  charge  requested 
of  the  court  below  by  the  counsel  for  the  defendant,  has  been 
treated  by  this  court  as  equivalent  to  such  demurrer. 

To  authorize  a  recovery  by  the  i)laintiffs,  on  the  several  is- 
sues in  the  court  below,  they  must  show  the  justice  of  their 
demand  ;  that  it  is  not  obnoxious  to  the  statute  of  limitations 
of  three  years,  and  not  barred  by  the  statute  of  non-claim. 
And  to  make  good  their  special  replication,  it  must  appear 
that  their  account  with  the  defendant  originated  in  the  trade 
of  merchandize,  and  is  an  account  between  merchant  and 
merchant,  within  the  meaning  of  the  statute  of  limitations  of 
this  State.  If  these  are  made  out  by  proof,  or  by  legitimate 
inferences  deduced  from  testimony,  then  the  judgment  in 
their  favor  in  the  court  below  must  be  here  affirmed. 

1.  I  will  first  examine  the  case  under  the  issue  made  on 
the  plea  of  Tionassumpsit.  On  a  review  of  the  testimony,  so 
far  as  it  relates  to  the  sale  of  the  goods  to  Coffin  &  McCulioch, 
the  presentation  of  the  account  to  McCulioch  in  his  lifetime, 
and  his  silent  acquiescence  in  its  correctness,  after  he  had  it 
in  his  possession,  under  such   circumstances  as  create  a  fail 
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presumption  that  he  had  noted  its  contents  and  examined  its 
items,  we  think  the  testimony  of  Knight  and  Hitchcock  suf- 
ficiently establishes.  The  latter  of  these  >vitnesses  deposes, 
that  this  account,  with  others,  was  sent  to  his  law  firm,  that 
they  might  settle  and  liquidate  it ;  that  McCulloch  came  ser- 
eral  times  and  examined  the  bundle  in  which  this  one  was 
filed,  and  never  made  objection  to  either  the  correctness  or 
justice  of  any  of  them.  This,  we  think,  is  quite  sufficient  to 
charge  Coffin  &  McCulloch  with  an  acknowledgment  of  the 
justice  of  the  claim. 

But  it  Avas  objected  in  the  court  below  that  proof  of  an 
existing  demand  against  the  firm  of  Coffin  k  McCulloch, 
accompanied  with  an  express  or  implied  assumpsit  on 
their  part  to  pay  it,  would  not  authorize  a  recovery  on 
a  declaration  which  averred  it  to  be  the  debt  of  McCulloch 
alone,  and  his  undertaking  to  pay  it  as  such ;  and  to  this  ef- 
fect the  counsel  for  the  defendant  requested  the  court  to 
charge  the  jury.  The  instructions  were  properly  refused ;  for 
the  question  of  the  right  of  a  plaintifi"  to  sue  one  or  all  of  the 
members  of  a  firm,  for  a  debt  contracted  in  the  firm  name, 
and  to  declare  upon  the  demand  as  the  individual  liability  of 
the  member  or  members  so  sued,  is  no  longer  an  open  one  in 
this  State.  The  act  of  1818,  Clay's  Dig.  323,  §  63,  clearly 
confers  that  right,  and  the  decisions  in  the  cases  of  Von  Pheel 
&  McGill  V.  Connally  &  Anderson,  9  Port.  462,  and  Trann  v. 
Gorman  et  al.,  ib.  456,  show  that  it  may  be  asserted  in  the 
manner  it  is  here  sought  to  be  enforced.  In  those  cases,  how- 
ever, the  actions  were  brought  against  the  partner  himself, 
and  not,  as  here,  against  his  personal  representative ;  but  this, 
Ave  apprehend,  does  not  interfere  with  the  manner  of  declar- 
ing, or  the  nature  of  the  evidence  necessary  to  support  the 
declaration. 

The  right  to  sue  the  personal  representative  of  a  deceased 
partner  separately,  is  also  given  by  statute,  and,  although  the 
act  which  confers  it,  imposes  some  modifications  and  restric- 
tions upon  the  manner  of  commencing  the  suit  or  of  enforcing 
the  judgment,  yet  none  of  these  extend  either  to  the  pleadings 
or  proof  The  act  is  in  these  words,  "  Where  any  person  or 
persons  shall  have  a  cause  of  action  against  any  copartner- 
ship, any  of  the  members  of  which  may  have  died,  such  per- 
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gon  or  persons  shall  be  permitted  to  sue  and  recover  of  the 
personal  representatives  of  the  deceased  partner  or  partners, 
without  first  having  prosecuted  the  surviving  partner  to  in* 
Solvency :  f^ovided,  The  plaintiff  shall,  before  instituting 
auch  suit,  make  affidavit,  in  writing,  before  the  clerk  of  the 
proper  court,  or  the  court  itself,  to  be  filed  with  the  papers, 
that  the  survivor  is  insolvent,  or  unable  to  pay  the  amount  of 
the  debt,  or  is  beyond  the  jurisdiction  of  the  court:  Provided 
further,  That  when  any  such  representative  is  sued  separately, 
which  may  be  done  without  such  affidavit,  no  execution  shall 
issue  against  such  representative,  until  an  execution  is  bona 
fide  run,  and  returned  nulla  bona  as  to  the  survivors."  Clay's 
Dig.  824,  §  67.  The  creditor  by  this  act  may  proceed  against 
the  personal  representative  to  judgment,  and  have  execution 
against  him  for  his  recovery,  without  prosecuting  the  surviv- 
ing partners  to  insolvency,  if  he  makes  the  affidavit  required 
by  the  first  proviso  in  the  statute ;  or  he  may,  as  in  the  case 
under  consideration,  sue  and  recover  his  judgment,  without 
making  such  affidavit,  but  cannot  be  allowed  to  execute  that 
judgment  until  he  has  sued  the  surviving  partner  or  partners 
to  insolvency.  Our  conclusion  is,  that  there  was  neither  a 
deficiency  of  proof,  nor  an  error  in  the  charge  of  the  court,  so 
far  as  the  plea  of  nonassumpsit  is  concerned. 

2.  To  the  plea  of  the  statute  of  limitations  of  three  years, 
it  appears  by  the  record,  the  plaintiffs  replied  specially,  that 
•'  the  account  was  between  merchant  and  merchant."  This 
replication  is  neither  very  full  nor  formal ;  but  great  strictness 
in  pleading  is  not  required  where  the  liberal  practice  of 
"  pleading  in  short,"  as  it  is  termed,  is  indulged  at  nisi  prius. 
We  will,  therefore,  treat  this  replication  as  though  it  con- 
tained all  that  is  required  to  bring  the  plaintiffs  within  th© 
proviso  of  our  statute  of  limitations  on  open  accounts.  They 
might  have  replied  generally  to  this  plea,  and  relied  upon 
the  proof  to  show  that  the  account  on  which  they  sue  was  an 
account  stated,  and  thus,  successfully,  have  taken  the  account 
out  of  the  statute  pleaded  ;  but  they  have  not  thought  proper 
to  do  so,  and  we  are  hence  forbidden  to  examine  the  question 
in  that  aspect. 

The  statute  on  which  both  the  plea  and  the  replication  are 
founded   is  as  follows :    "No   action   shall  be   brought   to 
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recover  money  due  by  open  account,  after  the  expiration  of 
three  years  from  the  accruing  of  the  cause  of  action :  Pro- 
vided, That  nothing  in  this  act  shall  apply  to  the  trade  of 
merchandize  between  merchant  and  merchant,  their  factors 
and  agents."  Clay's  Dig.  328  §  88.  Does  the  proof  in  this 
case  bring  the  plaintiffs  within  the  exception  contained  in  the 
proviso?  We  are  persuaded  it  does  not.  It  is  true,  ihey 
ahow  themselves  to  be  merchants,  and  also  that  the  defen- 
dant's intestate  was  such,  at  the  time  the  goods  were  bought ; 
jet  we  apprehend  that  this  proof  alone  is  not  sufficient  for 
that  purpose. 

The  English  statute  of  20th  James  I,  with  the  exception 
of  the  word  "servants,"  which  is  found  in  that  act,  is  identical 
■with  our  own.  Under  that  statute,  it  has  been  held,  that  the 
word  "accounts"  was  not  intended  to  apply  to  settled  or  stated 
accounts  between  the  parties ;  and  in  a  case  where  the  plaintiff' 
proceeded  in  his  declaration  on  an  insimul  computasset,  and 
the  plea  was  the  statute  of  limitations,  to  which  the  defen- 
dant replied,  that  the  money  in  the  account  mentioned 
became  due  and  payable  on  trade  between  the  plaintiff  and 
defendant  as  merchants,  and  wholly  concerned  merchandize, 
a  demurrer  to  the  replication  was  unanimously  sustained,  and 
the  replication  held  bad  for  the  reason  before  stated.  Web- 
ber V.  Tivil,  2  Saunders,  121.  In  the  case  of  Cotes  v.  Harris, 
referred  to  in  BuUer's  Nisi  Prius,  150,  Dennison,  Justice,  is 
reported  to  have  said  and  held,  "that  the  clause  in  the  statute 
of  limitations  in  relation  to  merchant's  accounts,  extended 
only  to  cases  where  there  are  mutual  accounts,  and  reciprocal 
demands  between  two  persons."  This,  it  is  true,  is  but  the 
language  of  one  judge,  but  Mr.  Justice  BuUer  gives  it  his 
sanction,  and  Lord  Kenyon  quotes  it  with  app^'obation  in 
Cranch  v.  Kirkman,  Peake's  Nisi  Prius,  121. 

The  distinction  between  an  account  current,  which  is  held 
to  be  within  the  statute,  and  an  account  stated,  which  is  not, 
has  been  often  taken,  and  is  now  admitted  in  England.  1 
Vesey,  456 ;  4  Mod.  105;  2  Vesey,  400;  1  Mod.  270. 

The  American  courts  have  generally  come  to  the  same 
conclusion,  where  the  statutes  of  their  several  States  were 
substantially  the  statute  of  James  I.  See  6  Peters,  151 ;  5 
Cranch,  15 ;  2  John.  200 ;  2  How.  Miss.  786 ;  6  ib.  328 ;  2 
Humph.  142;  5  John.  Chy.  Rep.  522. 
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In  the  first  and  last  of  the  cases  here  cited,  the  English  and 
American  authorities  are  elaborately  examined,  in  one,  by 
Chief  Justice  Marshall,  and  in  the  other,  by  Chancellor  Kent, 
and  they  arrive  at  the  conclusion  which  we  have  attained. 
In  the  last  case.  Chancellor  Kent  u.ses  the  following  clear  and 
emphatic  language :  "  To  bring  a  ca.se  within  the  exception 
of  the  statute,  there  must  be  mutual  accounts,  and  reciprocal 
demands  between  two  persons ;"  and  this,  we  think,  is  the 
only  fair  and  reasonable  conclusion  to  be  deduced  from  all 
the  authorities. 

How  stands  the  ca.se  here?  The  plaintifts  present  an 
account  against  Coffin  &  McCulloch,  with  several  items  of 
debit,  and  a  single  credit  for  so  much  cash  paid.  Aside  from 
the  fact,  that  the  testimony  of  Hitchcock  shows  this  to  be  a 
stated,  and  not  an  open  account  between  the  parties,  the  ac- 
count itself  does  not  exhibit  such  items  of  debit  and  credit 
as  will  stamp  it  with  the  character  of  a  mutual  account 
between  merchants,  showing  reciprocal  demands  arising  out 
of  the  trade  of  merchandize.  Failing  lo  do  thi.**,  the  replica- 
tion of  the  plaintifts  is  not  sustained  by  the  proof. 

3.  On  the  plea  of  the  statute  of  non-claim,  we  do  not  think 
the  plaintiife  made  out  their  case  in  the  court  below.  That 
statute  is  in  these  words :  "'  All  claims  again.st  the  estates  of 
deceased  persons  shall  be  presented  to  the  executor  or  admin- 
istrator within  eighteen  months  after  the  same  shall  have 
accrued,  or  within  eighteen  months  after  the  passage  of  this 
act,  or  within  eighteen  months  after  letters  of  administration 
shall  have  been  granted  to  the  said  executor  or  administrator, 
and  not  after;  and  all  claims  not  presented  within  the  time 
aforesaid,  shall  be  forever  barred  from  a  recovery :  Provided, 
That  the  provisions  of  this  section  shall  not  extend  to  per- 
sons under  age,  femes  covert,  persons  insane  or  non  compos 
mentis,  to  debts  contracted  out  of  this  State,  nor  to  claims  of 
heirs  or  legatees  claiming  as  such."     Clay's  Dig.  195  §  17. 

By  the  act  of  the  5th  February,  1850,  the  mode  of  pre- 
senting claims  against  the  estates  of  deceased  persons  was 
altered,  and  the  exception  in  favor  of  those  creditors  whose 
debts  were  contracted  out  of  this  State  was  abolished.  The 
second  section  of  that  act  provides,  that  filing  the  claim  in 
the  office  of  the  Probate  Court,  out  of  which  the  letters  of 
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administration  issued,  shall  be  a  sufficient  presentation  to  tlie 
administrator ;  and  tlie  fourth  section  repeals  the  exception 
in  favor  of  those  whose  claims  arise  out  of  contracts  made 
beyond  the  limits  of  the  State,  and  places  all  claims  on  an 
equality,  as  to  the  time  of  their  presentation.  Sess.  Acts  1850, 
p.  68. 

The  only  proof  of  presentation  of  the  claim  of  the  defen- 
dants in  error  in  this  case  is,  the  certificate  of  the  Judge  of 
the  Probate  Court  of  Mobile  county,  in  which  it  is  certified 
that  this  claim  was  deposited  in  his  office  on  the  7th  of  De- 
cember, 1850,  and  that  letters  of  administration  were  issued 
to  the  plaintiff  in  error  on  the  16th  November,  1848.  This 
is  not  a  presentation  within  eighteen  months  after  administra- 
tion gTanted,  as  required  by  the  statute  of  non-claim,  and 
consequently  the  claim  is  barred. 

It  results  from  what  has  been  said,  that  the  judgment  must 
be  reversed,  and  the  cause  remanded. 


SAUNDEES  vs.   SAUNDEES'  Adm'r. 

1.  In  the  construction  of  marriage  contracts,  the  question  whether  the  wife,  on 
the  death  of  the  husband,  takes  an  absolute  estate  in  the  property  brought  bj- 
her  into  the  marriage,  is  entirely  one  of  intention,  to  be  collected  from  the  gen- 
eral frame  of  the  instniment;  and  such  intention  will  prevail,  although  contraiy 
to  the  express  words  of  a  pai'ticular  clause. 

•i.  A  marriage  contract  was  executed  lx;tween  S.  and  his  intended  wife,  M., 
which  provided  that  each  party  should  retain  the  exclusive  interest  in 
all  property,  of  whatever  kind,  owned  by  him  or  her  respectively,  at  the 
time  of  the  marriage,  or  afterwards  acquired  by  purcliase,  gift,  devise,  be- 
quest, or  descent,  and  discLiim  all  interest  in  the  property  of  the  other. 
The  instrument  also  contained  the  following  clauses,  viz. :  "  And  it  is  here 
fully  and  expressly  intended  to  be  underetood,  and  so  agreed,  covenanted, 
and  sanctioned,  that  nothing  is  intended  by  this  instrument,  or  other  con- 
tract or  understanding,  to  deprive  either  the  said  S.  or  M.  from  all  and 
every  right  to  have,  hold  and  enjoy  all  the  provisions,  benefits,  Ac,  of  the  law, 
as  now,  or  may  be  hereafter  provided  or  enacted,  governing  estates,  after  the 
death  of  either  of  the  said  parties ;  that  the  full  intent  and  meaning  of  this  in- 
strument is,  that,  at  the  death  of  either  said  S.  or  M.,  this  instinmient,  with  all 
its  meaning,  shall  cease  to  be  of  any  effect,  and  of  no  avail,  void  and  dead,  and 
the  sm-viving  party  enjoy  all  the  privileges,  rights,  and  immunities,  as  though 
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no  contract  ever  existed,  ttr  writt«n  iuetrument  haii  between  tbeni,  and  nothing 
IB  intended  to  prevent  the  Uiw  from  the  cuntrol,  uianagciueut,  <tc.,  as  though  no 
contract  did  ever  <'xi.-*t ;  iind  nothing  shall  be  so  cunstrue<l  as  U)  prevent  the 
Bubseribing  parties  from  mutually  enjoying  the  goo<ls,  chattels,  or  effeotH  of  anj- 
kind,  in  tlio  usual  eoinmon  comforte  and  necessities  of  life,  or  for  the  pi^ace,  hap- 
pihe&s,  prosperity  and  a<lvaueeoient  of  the  |)artie8  and  their  faiuiliet'.  In  wit- 
ness whereof,  and  intending  this  instrument,  with  all  its  meaning,  t<>  fcasetobc 
of  any  effect,  to  Ik?  voi<l,  cancelled,  aiuiihilatcd,  and  forever  cease  to  l>e  of  any 
meaning,  and  of  no  effect,  at  the  death  of  eitlier  of  the  parties,  the  parties  have 
hereiuito  set  their  handv."  At:     It  ioa»  held. 

That  t)ie  wife,  iijion  the  death  of  the  husband,  took  an  abnolute  estate  in  the 
property  brought  b}*  her  into  the  marriage. 
A.  Where  a  marriage  contract  is  executed,  by  which  the  wife,  on  the  death  of  the 
husband,  Utke.s  an  absolute  estat«  in  the  projKTty  brought  by  her  into  the  mar- 
riage, she  cannot  come  into  equity,  on  the  death  of  her  husband,  to  liave  the 
contract  establishtrd,  and  to  enjoin  her  husband's  aihninistrntor  from  proceed- 
ing at  law  against  her  for  a  recoveiy  of  the  property.  The  contract,  being  a 
final  and  complete  act,  presents  simply  a  question  of  eunstiniction,  for  the  de- 
termination of  whieli  H  ci>urt  of  law  is  equally  as  competent  as  a  e«>urt  of  clian- 
cerj'. 

Ekrok  to  the  Chancery  Court  of  Mobile. 
Tried  before  the  Hon.  J,  W.  Lesesne. 

Thomas  Saunders  and  Mary  D.  Moniac  made  a  marriage 
contract,  which,  after  reciting  the  intention  of  the  parties  to 
intermarr}'^,  provides:  "Each  of  the  before  named  parties,  to 
wit,  Thomas  Saunders  and  Mary  D.  Moniac,  having  and  own- 
ing property,  at  the  date  of  their  marriage,  and  all  that  shall 
hereafter  belong  to  them,  by  heirship,  legacy,  or  gift,  from 
any  relation  or  friend,  either  living  or  deceased,  the  right  to 
convey  and  make  title  to  the  same  shall  l^e  and  remain  with 
the  said  Thomas  Saunders,  for  all  now  owned,  or  hereafter 
purchased,  or  received  by  legacy,  &c. ;  and  the  property  now 
owned  by  the  said  Mary  D.  Moniac,  or  that  may  hereafter 
fall  to  her  by  division  or  heirship,  legacy,  &e.,  the  right  to 
convey  and  make  good  and  sufficient  title  to  the  same,  shall 
be  and  remain  with  her ;  and  it  is  fully  intended  by  the  par- 
ties, that  no  contract,  covenant,  or  agreement,  heretofore 
made,  or  hereafter  made,  shall  hold  the  goods,  chattels,  lands, 
tenements,  negroes,  or  any  other  species  of  property  or  effects, 
liable  to  discharge  any  other  debt  or  liability,  than  such  con- 
tracts made  pursuant  to  this  instrument,  and  pui-suant  to  the 
intent  and  meaning  of  the  same ;  and  it  is  by  this  contract, 
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and  intended  to  be  so  expressed,  that  each  of  the  parties  be- 
fore named  disclaim  all  right  to  sell,  use,  or  convey  the  goodsi, 
chattels,  lands,  negroes,  horses,  mules,  cattle,  or  stock,  of  anj 
kind,  owned  at  the  date  of  this  instrument,  or  that  either  of 
the  parties  may  hereafter  be  entitled  to,  by  legacy,  gift,  or 
heirship,  from  any  relative  or  friend,  either  dead  or  living, 
without  the  written  permission  of  the  before  named  Marv  D. 
Moniac ;  provided,  always,  that  the  said  Saunders  reserves 
and  retains  the  right  to  contract,   buy  and  sell,  sue  and  be 
sued,  and  transact  all  manner  of  business,  agreeably  to  his 
own  instruction  and  judgment,  upon  the  faith  and  credit  of 
his  own  merit  and  property,  owned  by  himself  and  hereafter 
purchased  or  gotten  into  peaceable  possession,  not  including 
any  kind  of  property  now  owned  by  Mrs.  Moniac,  or  that 
she  may  hereafter  be  entitled  to,  from  the  estate  of  her  de- 
ceased husband,  or  any  other  friend  or  relative,  by  deed,  gift, 
or  otherwise ;  and  it  is  further  understood,  that  nothing  in 
this   instrument   is   intended  to   deprive   the   said   Thomas 
Saunders  the  doing  and  performing  all  acts  and  things,  trans- 
act all  kinds  of  business  pertaining  to   the  avocation  of  life, 
intended  for  the  advancement,  prosperity,  &c,,   of  the  sub- 
scribing parties  and  families ;  and  it   is  here   fully  and  ex- 
pressly intended  to  be  understood,  and  so  agreed,  covenanted, 
and  sanctioned  between  the  said  Thomas  Saunders  and  Mary 
D.  Moniac,  that  nothing  is  intended  by  this  instrument,  or 
other  contract  or  understanding,  to  deprive  the  said  Thomas 
Saunders  or  Mary  D,  Moniac  from  all  and  every  right  to  have, 
hold,  and  enjoy,  all  the  provisions,  benefits,  &c.,  of  the  law,  as 
now  or  may  be  hereafter  provided  or  enacted,  governing  es- 
tates, after  the  death  of  either  of  the  before  named  parties, 
and  that  the  full  intent  and  meaning  of  this  contract  and 
instrument  is,  that  at  the  death  of  either  Thomas  Saunders 
or  his  intended  wife,  Mary  D.  Moniac,  this  instrument,  with 
all  its  meaning,  shall  cease  to  be  of  any  effect,  and  of  no  avail, 
void  and  dead,  and  the  surviving  party  enjoy  all  the  privi- 
leges and  immunities,  as  though  no  contract  ever  existed,  or 
written  instrument  had  between  them ;  and  nothing  is  in- 
tended to  prevent  the  law  from  the  control,  management,  &c., 
as  though  no  contract  did  ever  exist ;  and  nothing  shall  be 
so  construed  as  to  prevent  the  subscribing  parties  from  mutu- 
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allj  enjoying  the  goods,  chattels,  or  effects  of  any  kind,  in 
the  usual  comforts  and  necessities  of  life,  or  for  tlie  peace, 
happiness,  prosperity  and  advancement  of  the  parties  and 
their  families.  Mrs.  Margaret  Tate  is  by  the  parties  ap- 
pointed a  trustee,  with  full  power  and  authority  to  act  as 
such.  In  witness  whereof,  and  intending  this  instrument, 
with  all  its  meaning,  to  cease  to  be  of  any  effect,  to  be  void, 
cancelled,  anniliilated,  and  forever* cease  to  be  of  any  mean- 
ing and  of  no  effect,  at  the  death  of  either  of  the  parties,  we 
have  hereunto  set  our  hands  and  seals,"  &c. 

The  marriage  was  celebrated,  and  Saunders  died,  leaving 
his  wife  surviving.  The  administrator  of  the  husband  com- 
menced  an  action  of  detinue  against  Mrs.  Saunders,  to  re- 
cover certain  slaves,  and  she  filed  her  bill  in  the  Chancery 
Court,  setting  forth  the  settlement,  alleging  that  the  slaves 
sued  for  were  her  property  at  the  time  of  her  marriage  with 
baunders,  and  praying  that  the  settlement  might  be  estab- 
lished, and  the  administrator  enjoined  from  the  prosecution  of 
the  suit. 

From  the  evidence  it  appeared,  that  the  negroes  sued  for 
were  the  property  of  Mrs.  Saunders  before  the  marriage  and 
that  the  estate  of  Thomas  L.  Saunders  was  insolvent  °  A  de- 
cree was  rendered,  dismissing  the  bill,  which  was  brought  by 
writ  of  error  to  this  court,  and  the  rendition  of  the  decree 
is  here  assigned  for  error. 

Campbell  and  P.Walker,  for  plaintiff  in  error: 

In  the  construction  of  marriage  agreements,  the  intention 
must  be  given,  and  to  ascertain  that  intention,  regard  must  be 
had  to  the  nature  of  the  instrument  itself,  the  condition  of  the 
parties  executing,  and  the  objects  they  had  in  view.  19  Ala. 
Rep.  146 ;  Atherley  on  Marriage  Settlements,  105  •  IS  &  M 
Ch.  R.,  355;  3  II.  &  M.  399. 

To  carry  out  that  intention,  courts  of  equity  will  disre- 
gard technical  rules.     2  Iredell  Ch.  R.  241-3. 

In  order  to  give  effect  to  the  intention  of  the  parties,  a  court 
of  equity  will  reform  a  settlement,  though  made  in  the  very 
words  of  the  articles,  if  the  legal  effect  of  the  words  is  not  ac- 
cordmg  to  that  intention.  1  McMullen's  Eq.  358  •  1  Hill's 
Ch.  Rep.  101-3;  2ib.l,  3,  4-5;  Atherley,  121-2. 
46 
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Where,  by  mistake,  the  wife's  property  was  made  to  appear 
to  be  the  husband's,  it  was  held  that  the  settlement  might  be 
corrected,  so  as,  conformably  with  the  intention  of  the  parties, 
to  provide  against  the  husband's  bankruptcy  or  insolvency ; 
and  this,  although  the  settlement  was  complete  and  not  exe- 
cutory. Macqueen  on  Husband  &  Wife,  Part  2,  270 ;  Ather- 
ley,  153-8 ;  17  Ala.  557, 561-2-3  ;  1  ib.  161. 

The  language  of  the  agreement  in  this  case  is  sufficient  to 
create  a  separate  estate  in  the  plaintiff  in  error.  1  White's 
Eq.  Cases,  366-7;  376-377,  note  to  case  of  Hulme  v.  Ten- 
ant; Macqueen,  Part  2.  307-8,  and  cases  there  cited;  9  Paige, 
364;  12  Ala.  Eep.  29,  31-2. 

Under  the  agreement,  the  wife  will  be  regarded  as  a  feme 
^ole,  and  as  always  having  retained  the  jus  disponendi.  20 
Oonn.  Rep.  173-4-5-6-7. 

If  the  trustee  named  in  the  instrument  had  taken  upon 
herself  the  execution  of  the  trust,  is  it  not  clear,  that  her  hus- 
band and  those  claiming  under  him  would  have  been  barred 
from  all  rights  in  the  property  ?  Is  not  this  equally  true 
where  a  trustee  is  dispensed  with,  or  never  assumes  the  trust? 

It  is  not  contended  here  by  the  defendant  in  error,  that 
Thomas  Saunders,  in  his  life-time,  had  any  rights  over  the 
property  of  his  wife,  as  against  her ;  and  yet  it  is  urged,  that 
upon  his  death,  all  the  limitations  and  restrictions  contained 
in  the  agreement,  and  which  were  designed  to  protect  and 
secure  the  property  of  the  wife  against  his  debts,  are  swept 
away,  and  that  his  decease  confers  upon  his  administrator, 
rights  which  were  denied  to  himself 

Such  a  result  is  not  sanctioned  by  correct  legal  reasoning, 
nor  can  it  be  fairly  deduced  from  the  marriage  articles,  that 
such  was  the  intention  of  the  parties. 

It  cannot  be  denied,  that  it  was  the  purpose  of  the  parties 
to  protect  the  wife's  property  against  the  marital  rights  of  the 
husband,  and  against  liability  for  his  debts,  and  yet  the  claim 
by  his  administrator  is  founded  upon  the  idea,  that  the  wife 
simply  desired  to  limit  this  exemption  to  her  husband's  death ; 
and  upon  the  happening  of  that  event,  her  separate  estate 
was  to  be  yielded  up  for  their  liquidation. 

This  idea  is  at  war  with  the  conclusions  we  must  necessa- 
rily form,  as  to  the  motives  inducing  her  to  enter  into  the 
agreement. 
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The  instrument,  by  express  language,  exempts  the  property 
from  all  liability  for  his  debts  or  contracts.  He  surrenders 
all  power  of  alienation,  by  stipulating  that  no  part  of  the 
property  should  be  disposed  of  without  the  written  permission 
of  the  wife.  It  is  a  strange  perversion  of  the  meaning  of  the 
parties,  to  suppose,  that  they  designed  that  the  death  of  the 
one  or  the  other  should  bring  into  being  marital  rights  which 
had  no  previous  existence  under  the  agreement,  and  against 
which  every  guard  was  taken.  1  S.  &  M.'s  Ch.  Rep  355 
362-3-4-5.  ' 

Under  the  articles,  the  husband  had  no  right,  and  as  the 
administrator  claims  under  him,  he  can  take  nothing.  The 
principle  of  a  specific  performance  will  shelter  the  plaintiff  in 
error  from  interference  by  the  administrator,  she  having  fully 
executed  her  part  of  the  agreement.  The  interference  of  the 
administrator  is  a  wrong  which  a  court  of  equity  will  not  per- 
mit. It  is  insisted  on  by  the  plaintiff  in  error,  that  the  estate 
is,  by  the  language  of  the  articles,  secured  to  her,  and  there- 
fore comes  under  the  rule  that  an  estate  limited  to  the  wife, 
does  not,  after  the  death  of  the  husband,  go  to  his  adminis- 
trator, but  is  retained  to  herself.  5  Iredell  Eq.  Ill ;  7  John- 
son Ch.  R.  229 ;  19  Ala.  146 ;  4  Watts  &  Serg.  546. 

John  T.  Taylor,  co7itra  : 

1.  The  marriage  contract  cannot  be  considered  in  the  light 
of  "  marriage  articles."  The  bill  itself  does  not  claim  this 
character  for  it ;  and  the  contract  itself  is  a  complete  legal 
instrument,  and  could  be  used  at  law  as  such.  The  parties 
did  not  contemplate  any  further  action  to  complete  it;  there- 
fore there  is  no  necessity  for  the  aid  of  a  court  of  chancery 
to  carry  it  into  effect.  Atherley  on  Mar.  Settlements  123  • 
ib.  117-91 ;  2  Cases  in  Chan.  17. 

2.  The  bill  it  not  properly  drawn  to  warrant  a  reformation 
of  the  contract.  It  does  not  allege  or  even  admit  that  there 
was  any  fraud  or  mistake  in  drawing  it,  but  insists  that  it 
gives  her  what  she  seeks,  on  its  face.  The  whole  object  of 
the  bill  seems  to  be,  to  get  from  the  court  a  construction  of 
the  instrument,  and  the  court  of  law  is  as  competent  for  this 
as  the  court  of  chancery.  Not  having  alleged  fraud  or  mis- 
take, they  would  not  be  allowed  to  prove  it ;  and  the  bill  is 
therefore  without  equity. 
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3.  But  suppose  the  bill  was  properly  drawn  and  prayed  for 
reformation,  then  I  contend  that  the  proof  is  wholly  and  en- 
tirely insufficient.  The  evidence  is  not  inconsistent  with  the 
contract ;  it  shows  no  more  than  the  contract ;  besides,  in  all 
the  admissions  of  both  Mr.  and  Mrs.  Saunders,  they  refer  to 
"the  contract  under  which  they  claim."  The  evidence  in 
such  cases,  to  set  aside  the  writing  sealed  and  witnessed  by 
two  witnesses,  must  be  clear  and  unquestionable.  See  cases 
collected  in  Eeavis'  Dig.  p.  302.  Besides,  when  the  writing 
is  clear  and  certain,  and  no  fraud  charged,  can  parol  testimony 
be  allowed  at  all  to  contradict  it?  and  if  so,  must  not  the 
witnesses  to  the  deed  be  examined  or  accounted  for?  19  Ala. 
353;  18  Ala.  280;  12  Ala.  77;  14  Ala.  633.  These  authori- 
ties also  show  that  the  declarations  of  the  debtor  cannot 
affect  the  creditors,  unless  made  before  the  debt  is  created, 
and  this  their  evidence  does  not  show. 

GOLDTHWAITE,  J.  — The  question  as  to  the  wife's 
taking,  on  the  death  of  the  husband,  an  absolute  estate  in  the 
property  she  brought  into  the  marriage,  is  entirely  one  of 
intention,  to  be  collected  from  the  general  frame  of  the  in- 
strument ;  and  such  intention  will  prevail,  although  contrary 
to  the  express  words  of  a  particular  clause.  Spalding  v. 
Spalding,  Cro.  Car.  185;  Kentish  v.  Newman,  1  Pr.  Wil- 
liams, 235;  Targus  v.  Paget,  2  Ves.  194;  Allen  v.  Rumph, 
2  Hill  Ch.  Rep.  1 ;  Gause  v.  Hale,  2  Ired.  Ch.  241;  Gaillard 
V.  Parcher,  1  McMullen  Ch.  358.  This  rule  we  apply  in  the 
present  case  with  the  less  hesitation,  for  1he  reason  that  the 
settlement  bears  upon  its  face  the  most  palpable  marks,  that 
it  was  drawn  by  a  person  who  was  not  only  entirely  ignorant 
of  legal  forms,  but  incapable  of  expressing  his  meaning  with 
clearness  and  precision.  The  clauses  in  the  instrument  which 
are  relied  on  as  passing  the  title  to  the  administrator  of  the 
husband  are,  first,  the  declaration  that  nothing  was  intended 
by  the  instrument  to  deprive  the  parties  of  the  benefit  of  the 
laws  governing  estates  of  deceased  persons,  after  the  death  of 
the  parties,  which  were  then  or  might  be  passed,  but  that  the 
full  intent  and  meaning  of  the  contract  was,  that  it  should 
"  cease  to  be  of  any  effect,  void  and  dead,  and  the  surviving 
party   enjoy  all  the  rights,   privileges   and  immunities  as 
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though  no  contract  ever  existed,  or  written  instrument  had 
between  the  parties,  and  nothing  is  intended  to  prevent  the 
law  from  the  control,  management,  &c.,  as  though  no  contract 
did  ever  exist ;"  and  secondly,  the  attestation  clause  in  these 
words ;  "  In  witness  whereof,  and  intending  this  instrument, 
with  all  its  meaning,  to  cease  to  be  of  any  effect,  to  be  void, 
cancelled,  annihilated,  and  forever  cease  to  be  of  any  mean- 
ing, and  of  no  effect,  at  the  death  of  either  of  the  parties," 
&c.  But  the  construction  contended  for  by  the  defendant  in 
error,  upon  these  parts  of  the  instrument,  is  inconsistent  with 
the  intention  apparent  from  the  first  clause  referred  to,  that  the 
death  of  either  of  the  parties  was  to  operate  to  the  personal  ben- 
efit of  the  survivor,  in  relation  to  the  property  which  formed 
the  subject  of  the  settlement.  The  words  that  "  the  surviving 
party  should  enjoy  all  the  rights,  privileges  and  immunities, 
as  though  no  contract  ever  existed,"  show  conclusively,  as 
we  think,  that  the  death  of  either  party  was  to  effect  a  bene- 
ficial change  to  the  survivor ;  and  the  prominence  of  this  idea 
in  the  mind  of  the  framer  of  the  contract,  as  shown  by  the 
reiteration  of  the  eflect  which  the  death  of  either  of  the  par- 
ties would  produce  on  the  settlement,  resulted,  as  we  incline 
to  think,  from  the  fact  that  a  personal  advantage  was  intended 
to  result  to  the  survivor.  As,  however,  this  benefit  was  not 
to  arise  until  the  death  of  one  of  the  contracting  parties,  it 
could  not  have  related  to  property  of  which  either  was  in  the 
full  and  complete  enjoyment  before  the  happening  of  the 
event  referred  to,  and  must  be  confined  to  the  property  of 
which  the  deceased  party,  by  the  terms  of  the  instrument, 
had  the  enjoyment  and  control  during  life. 

By  a  recurrence  to  the  other  parts  of  the  settlement,  the 
view  we  have  taken  is  not  only  supported,  but  becomes 
apparent  even  to  real  conviction.  Considered  with  reference  to 
the  other  clauses,  no  one  can  entertain  a  doubt,  that  the  object 
of  the  parties  was,  to  secure  the  wife  in  the  separate  and  ex- 
clusive control  of  the  property  possessed  by  her  before  the 
marriage,  and  to  protect  it  against  the  improvidence  of  her 
intended  husband,  by  excluding  it  from  the  reach  of  his 
creditors ;  and  it  is  impossible  to  suppose  that  provisions  like 
these,  which,  from  their  very  nature,  must  have  been  inserted 
for  the  permanent  benefit  of  the  wife,  were  to  be  swept  away 
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at  the  death  of  the  husband,  and  his  administrator  invested  with 
rights  in  relation  to  the  property,  not  only  greater  than  the 
intestate  possessed,  but  which  might  defeat  the  object  for 
which  those  rights  were  denied  to  such  intestate.  This  sup- 
position is  so  unnatural  and  improbable,  so  inconsistent  with 
the  other  parts  of  the  settlement,  that  we  should  require  it  to 
be  evidenced  by  the  most  unequivocal  terms  before  enforc- 
ing it. 

We  deem  it  unnecessary  to  go  into  the  inquiry,  as  to  the 
interest  which  the  wife  would  take  in  the  property  of  the 
husband,  although  we  incline  to  the  opinion,  that  it  would  be 
regulated  by  the  statutes  of  descent  and  distribution,  or,  in 
th(}  language  of  the  settlement,  "by  the  laws  governing  the 
estates  of  deceased  persons."  This  question  is,  however,  not 
presented  by  the  record,  and  as  the  estate  of  the  husband  is 
reported  insolvent,  it  is  not  probable  that  the  question  can 
arise  upon  this  settlement.  The  only  question  we  decide  is, 
the  one  upon  the  construction  of  the  instrument,  as  the  case 
is  now  presented,  that  the  wife,  upon  the  death  of  the  hus- 
band, took  an  absolute  interest  in  the  property  brought  by 
her  into  the  marriage. 

We  see  however  no  reason  why  the  plaintiff  in  error 
should  come  into  a  court  of  equity.  A  party  may  come  into 
that  court  to  execute  and  establish  marriage  articles,  or  to 
reform  settlements.  But  this  case  is  not  one  of  marriage 
articles.  Everything  has  been  done  which  the  parties  in- 
tended, and  the  contract  is  a  final  and  complete  act,  presenting 
simply  a  question  of  construction,  for  the  determination  of 
which  a  court  of  law  is  equally  as  competent  as  a  court  of 
chancery. 

It  follows  that  there  was  no  error  in  the  decree  of  the 
Chancellor,  which  is  here  afiirmed  at  the  costs  of  the  plaintiff 
in  error. 
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HORTON,  Executor,  &c.  vs.  AVERETT.* 

1.  A  legatee  coiuiot  pi-oceed  iu  the  Coiu-t  of  Pi-obate  against  au  executor  to  re- 
cover a  legacy,  before  the  expiration  of  eighteen  months  from  the  granting  of 
letters  testamentary. 

2.  A  judgment  rendered  by  the  Court  of  Probate  against  an  executor  in  favor  of 
the  legatee,  before  a  final  settlement  of  the  estate  by  the  executor,  is  erroneous. 

Error  to  the  Court  of  Probate  of  Shelby. 

White  &  Parsons,  for  plaintiflf  in  error,  cited  Willis  v. 
Willis,  9  Ala.  721 ;  Price  v.  Simmons,  13  ib.  749 ;  Clay's 
Digest  304,  §  42 ;  ib.  196,  §§  22,  23;  Pamphlet  Acts  of  1846, 
page  14. 

No  counsel  for  defendant. 

COLEMAN,  J. — This  was  a  proceeding  had  before  the  Pro- 
bate Judge  to  recover  a  legacy  bequeathed  by  Thomas  Aver- 
ett,  deceased,  to  his  wife,  Lucinda  Averett.  To  ascertain  the 
law  regulating  proceedings  of  this  character,  it  will  be  neces- 
sary to  examine  and  compare  the  several  statutes  on  this 
subject. 

By  the  twenty-third  section  of  the  statute  in  relation  to 
estates  of  deceased  persons,  (Clay's  Digest  196,)  it  is  de- 
clared, that  "  any  person  entitled  to  the  distribution  of  an  in- 
testate's estate,  may  at  any  time  after  the  expiration  of  eigh- 
teen months  from  granting  the  letters  of  administration,  peti- 
tion the  Orphan's  Court,  setting  forth  his  claim ;  whereupon 
it  shall  be  the  duty  of  said  court  to  grant  a  rule  on  the  ad- 
ministrator or  administratrix  (as  the  case  may  be)  to  make 
the  distribution  agreeably  to  law ;  but  no  administratrator, 
&c.,  shall  be  compelled  to  make  distribution  at  any  time,  un- 
til bond  and  security  be  given  by  the  person  entitled  to  dis- 
tribution, to  refund  a  due  proportion  of  any  debts  or  demands 
which  may  afterwards  appear  against  the  intestate,  and  the 
costs  attendant  on  the  recovery  of  such  debt." 

"  §  24.  Any  person  entitled  to  a  legacy,  or  any  estate  by 
will,  shall  be  entitled  to  the  provisions  of  the  foregoing  sec- 

•  The  opbion  in  this  case  was  delivered  at  the  June  Term,  1861.  It  should 
have  appeared  in  19  Ala. — REPoaTEB. 
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tion,  as  in  case  of  administrators:  Provided^  That  nothing 
herein  contained  shall  be  so  construed,  as  to  compel  any  dis- 
tributee to  give  bond  and  security  as  aforesaid,  for  his  or  her 
distribution  of  the  estate  of  any  intestate,  after  a  final  settlement 
shall  have  been  made  by  the  administrator  or  administra- 
trix." 

By  the  act  of  1830,  §  42,  (Clay's  Digest  304,)  it  is  enacted, 
that  "  all  decrees  made  by  the  Orphan's  Court  on  final  set- 
tlements on  the  accounts  of  executors,  administrators  and 
guardians,  shall  have  the  force  and  effect  of  judgments  at  law, 
and  executions  may  issue  thereon,  for  the  collection  of  the 
several  distributive  amounts,  against  such  executor,  adminis- 
trator or  guardian." 

"  §  43.  When  distribution  of  real  or  personal  estate  is 
decreed  by  said  court,  each  distributee,  heir  or  devisee,  may 
and  shall  have  his  or  her  writ  of  execution  or  attachment, 
one  or  both  in  the  case  of  personal  estate  ;  and  in  the  case  of 
real  estate,  a  writ  of  habere  facias  possessionem  against  the  ex- 
ecutor, administrator  or  guardian ;  and  the  sheriff  to  whom 
such  writ  shall  be  directed  shall  execute  the  same  according 
to  the  commands  thereof." 

We  think  it  clear,  that  the  distributions  spoken  of  in  the 
last  section  are  those  decreed  by  the  Orphan's  Court  on  final 
settlements,  as  mentioned  in  the  preceding  section  of  the  same 
act. 

According  to  our  construction  of  the  foregoing  statutes,  the 
court  erred,  1st,  In  permitting  the  plaintiff  below  to  pro- 
ceed against  the  executor  before  the  expiration  of  eighteen 
months  after  the  granting  of  the  letter  testamentary ; 

2.  In  giving  judgment  for  the  legacy,  and  awarding  execu- 
tion thereon,  before  a  final  settlement  of  the  estate  of  the  said 
testator  by  the  executor. 
^  Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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WILLIAMS,^Adm'r.  vs.  MAULL. 

1.  A  will  contained  the  following  clause ;  "  I  give  and  bequeath  to  my  daughter 
M.,  to  be  held  in  trust  by  my  executors,  for  her  use  during  her  natural  life, 
and  then  for  the  heirs  of  her  body  forever,  the  following  negroes,  (naming 
them,)  together  with  their  increase.  It  is  my  will  and  desire,  that  the  labor 
and  increase  of  the  said  negroes  shall,  in  no  manner  whatever,  be  liable  for  the 
debts  of  her  present,  or  any  future  husband."  The  will  also  provided,  that  if 
the  said  M.  should  die  "  without  leaving  issue,"  then  the  executors  should  sell 
the  negroes,  and  divide  the  proceeds  among  the  testator's  heirs  at  law  then 
living.     Held, 

That,  as  againul  the  personal  representative  of  the  husband,  the  will  created 
a  separate  estate  in  the  wife,  which  a  court  of  equity  would  protect 

2.  Where  slaves  are  sent  home  with  a  newly  married  couple  by  the  wife's  father, 
and  are  afterwards  bequeathed  by  him  to  the  wife  for  her  sole  and  separate 
use,  and  the  husband  during  his  life  treats  them  as  his  wife's  property  secured 
to  her  by  her  father's  will,  he  will  be  held  in  equity  to  have  elected  to  treat 
them  as  a  loan,  and  not  as  a  gift,  and  his  reprcscntutive  is  bound  by  that  elcc- 
tioa 

S.  Although  courts  of  law  cannot  regard  contracts  entered  into  between  husband 
and  wife  while  that  relation  exists,  yet  courts  of  equity  can  recognize  and  en- 
force them,  in  favor  of  the  wife  against  her  husband's  administrator,  where 
the  rights  of  third  persons  are  not  thereby  injuriously  affected. 

4.  Where  the  husband  purchases  negroes  in  the  name  of  his  wife,  takes  the  bills 
of  sale  in  her  name,  and  treats  the  negroes  dm-ing  his  life  as  her  property,  and 
the  propei-ty  thus  purchased  is  a  reasonable  provision  for  her  under  the  cir- 
cumstances of  the  case,  a  court  of  equity  will  uphold  the  transaction,  and  8ecvu*e 
the  property  to  the  wife  against  the  claim  of  her  husband's  administrator. 

5.  The  facts  that  the  husband  took  the  bills  of  sale  iu  the  name  of  his  wife,  and 
always  recognized  the  property  as  belonging  to  her,  disclaiming  all  ownership 
over  it  himself,  are  equivalent  to  a  delivery  of  it  to  her,  and  a  court  of  equity 
will  regard  the  possession  of  husband  and  wife  during  his  life,  as  the  posses- 
sion of  the  wife  ;  and  where  the  possession,  under  such  circumstances,  remains 
with  the  wife  after  her  husband's  death,  equity  will  regard  her  as  having  a 
beneficial  interest  in  the  property,  and  not  as  holding  it  in  trust  for  her  hus- 
band's administrator. 

6.  A  court  of  equity  is  the  proper  forum  in  which  a  wife  should  litigate  with  her 
husband's  personal  representative,  her  right  to  property  which  she  claims 
against  him,  as  her  separate  estate  under  her  faUier's  will  and  by  post-nuptial 
contract  with  her  husband. 

Error  to  the  Chancery  Court  of  Lowndes. 
Tried  before  the  Hon.  J.  W.  Lesesne. 

This  was  a  bill  filed  by  the  widow  of  James  Maull,  deceased, 
against  his  administrator,  to  enjoin  an   action  of  detinue 
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brought  by  the  latter  against  her,  to  recover  divers  negro 
slaves  which  she  claims  as  her  separate  property.  The  na- 
ture of  her  claim,  and  so  much  of  the  proof  as  is  necessary  to 
a  proper  understanding  of  the  points  decided,  will  be  found 
in  the  opinion  of  the  court. 

T.  Williams  and  T.  J.  Judge,  for  plaintiff  in  error: 

I.  As  to  the  slaves  claimed  under  the  will  of  Philip  Givhan. 

1.  These  slaves  went  into  the  possession  of  James  Maull  up- 
on his  marriage  in  the  lifetime  of  Givhan.  The  presumption 
of  law  then  is,  that  they  were  intended  as  a  gift,  and  not  as  a 
loan,  "  unless  at  the  time  a  less  estate  was  declared  or  limit- 
ed." Olds  V.  Powell,  7  Ala.  652.  There  is  no  evidence  in 
the  record  to  rebut  this  presumption  ;  consequently  the  hus- 
band's marital  rights  eo  instanti  attached,  and  the  will  of  Giv- 
han, subsequently  admitted  to  probate,  can  have  no  effect 
upon  his  title. 

2.  The  words  of  the  will  are  insufficient  to  create  in  Mrs. 
Maull  a  separate  estate.  The  rule  is,  that  the  intent  to  ex- 
clude the  marital  rights  of  the  husband  must  be  clearly  evinc- 
ed by  the  language  employed.  As  to  what  words  are  suffi- 
cient, and  what  insufficient,  to  create  such  an  estate,  see  Lamb 
V.  Wragg  &  Stewart,  8  Por.  73  ;  Cook  v.  Kennerly  k  Smith, 
12  Ala.  46 ;  Newman  v.  James  &  Newman,  ib.  29 ;  Story's 
Equity,  §§  1382,  1383.  In  this  case,  the  corjpus  of  the  prop- 
erty is  given  to  Mrs.  Maull  during  her  life,  but  there  are  no 
words  excluding  the  marital  rights  of  the  husband.  This 
was,  in  legal  effect,  giving  the  property  for  the  use  of  the  hus- 
band, as  soon  as  he  reduced  it  to  possession.  The  latter  part 
of  the  clause  declares,  "  that  the  labor  and  increase  of  the 
slaves  shall  in  no  manner  whatever,  be  liable  for  the  debts  of 
her  present,  or  any  future  husband."  Here  also,  are  no  words 
of  exclusion,  as  to  tlie  husband's  marital  rights.  Creditors  only 
are  attempted  to  be  excluded,  and  as  to  them  the  provision 
is  void.     Rugely  &  Harrison  v.  Robinson,  10  Ala.  702. 

II.  As  to  the  slaves  purchased  in  South  Carolina,  which 
are  alleged  to  have  been  purchased  with  her  own  means. 
The  proof  does  not  sustain  the  allegation  on  this  point.  As 
to  the  effect  of  the  deed,  executed  in  South  Carolina  in  1804, 
making  her  a  free  dealer,  see  Cornwell  v.  McDaniel,  1  Hill's 
S.  C.  R.  428. 
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III.  As  to  the  slaves  purchased  in  Alabama.  The  bill 
alleges  that  Mrs.  Maull  and  her  husband  worked  their  prop- 
prty  together  in  common,  and  out  of  her  share  of  the  pro- 
ceeds she  purchased  these  negroes.  But  Mrs.  Maull  had  no 
separate  property  in  Alabama,  and  the  allegations,  as  to  the 
purchase  by  her,  are  not  sustained  by  the  proof.  The  fact 
that  the  bills  of  sale  were  taken  in  her  name  cannot  alter  the 
case,  if  they  were  purchased  by  the  husband. 

rV.  The  husband's  conduct  and  declarations  are  relied  on, 
to  show  title  in  the  wife  to  all  the  slaves  claimed. 

1.  We  contend,  that  no  conveyance  to  a  third  person  for 
the  wife  was  ever  made  by  the  husband.  If  there  was  any  gift 
or  grant  to  her,  it  must  have  been  by  parol,  and  delivery  is 
essential  to  such  gift.  There  was  no  delivery  in  this  case ; 
but  on  the  contrary,  the  posses.«ion  always  remained  with  the 
husband,  and  he  never  relinquished  his  dominion  over  the 
property.  Sims  v.  Sims,  2  Ala.  117 ;  Blakey  v.  Blakey, 
9  ib.  391 ;  Hunley  v.  Hunley,  15  ib.  91 :  Machin  v.  Machin, 
15  ib.  373. 

2.  In  cases  of  gifts  and  grants  by  husband  to  wife  after 
marriage,  clear  and  incontrovertible  evidence  is  required  to 
establish  them.  2  Story's  Eq.  §  1375 ;  2  Swans.  R.  108. 
Such  provisions  must  amount  to  only  a  reasonable  settlement 
to  the  wife,  else  they  are  void  even  in   equity.  Ib. 

3.  The  case  of  Puryear  v.  Puryear,  12  Ala.  13,  does  not 
militate  against  us,  as  is  evident  from  an  examination  of  the 
facts  of  the  two  cases.  Machin  v.  Machin,  15  Ala.  373. 

V.  Admitting  the  case  made  by  the  bill,  chancery  has  not 
jurisdiction,  because  complainant's  remedy  is  adequate  and 
complete  at  law.  12  Ala.  13  ;  16  ib.  486. 

Elmore  &  Yancey,  contra: 

Husband  and  wife  may  make  contracts  with  each  other. 
If  the  consideration  is  valuable,  the  contract  will  be  sustained 
against  the  creditors  of  the  husband.  If  it  be  voluntary,  the 
contract  is  good  against  the  husband.  2  Story's  Equity,  § 
1372, 1375,  1380,  1385,  1386. 

If  the  agreement  be  between  the  husband  and  wife  alone, 
the  trust  will  attach,  and  he  will  be  held  a  trustee  for  the 
wife.    2  Story's  Eq.  §  1380. 
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If  the  negotiations,  or  contract,  or  securities,  or  titles  to 
property  be  in  her  name,  they  will  at  law  belong  to  the  hus- 
band, and  on  his  death  the  wife  cannot  at  law  defend  a  suit 
for  it  by  the  husband's  representative.  A  court  of  law  looks 
alone  to  the  legal  title  in  personalty  as  well  as  realty.  2 
Story's  Eq.  §  1386,  1387;  Gamble  v.  Gamble,  11  Ala.  966; 
14  Ala.  121,  134;  15  Ala.  373,  377 ;  16  Ala.  486,  491. 

If  the  title,  however,  is  taken  in  the  name  of  a  third  per- 
son for  her  use,  she  may  defend  the  suit  at  law,  because  of 
the  title  being  in  the  third  person.     16  Ala.  486,  491. 

There  is  a  difference  between  money  and  property.  If  a 
party  is  in  justice  and  equitj^  entitled  to  money,  the  defence 
to  its  recovery  may  be  made  at  law.  12  Ala.  13 ;  2  Story's 
Eq.,  §  1256. 

If  a  father  sends  negroes  to  his  daughter  after  her  marriage, 
the  presumption  is,  that  he  intends  them  as  a  gift,  and  they 
belong  to  the  husband ;  but  this  presumption  may  be  rebutted 
by  evidence,  and  the  husband's  declarations  in  regard  to  it 
are  the  strongest  evidence  of  the  character  in  which  they  are 
held.  His  acts  and  declarations  years  afterwards  are  good 
even  against  his  creditors.     Inge  v.  Murphy,  10  Ala.  894. 

The  declarations  of  the  husband  in  such  case,  that  he  held 
under  the  will  of  the  father,  rebut  the  presumption  of  a  gift, 
and  the  declarations  of  Maull  that  his  wife  held  or  owned 
property  under  the  will  of  her  father  equally  rebut  the  pre- 
sumption. 

We  think  the  title  to  the  negroes  claimed  under  the  will 
was  in  Maull.  The  words  of  the  will  give  the  property  and  title 
to  Mary  Maull,  and  vest  by  law  the  title  in  her  husband.  To 
prevent  the  title  from  vesting  in  the  person  to  whom  the 
property  is  given,  there  must  be  words  of  exclusion,  as  the 
title  otherwise  will  be  held  to  be  with  the  property.  There  is 
no  bequest  to  the  executors  of  the  property,  or  any  part  or 
interest,  although  there  is  a  trust  or  duty  imposed  on  them  in 
regard  to  it,  that  is,  to  see  that  the  purpose  of  the  will  was 
carried  out  It  is  the  same  thing  as  if,  after  the  bequest  to 
his  daughter  on  particular  uses,  he  had  added,  "and  I  charge 
my  executors  with  the  duty  of  seeing  executed  these  provi- 
sions of  my  will."  In  such  a  case,  the  executors  could  only 
act  by  refusing  to  let  the  property  pass  out  of  their  hands,  un- 
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til  proper  instruments  were  executed  by  the  proper  parties 
effectuating  the  intention  of  the  will ;  or  if  they  had  given  up 
the  property,  by  filing  a  bill  to  compel  an  execution  of  such 
instruments.  They  could  not  at  law  recover  the  property  after 
assenting  to  the  legacy. 

If  the  will  vested  the  title  in  the  executors,  it  is  in  them  as 
executors  only,  and  is  a  personal  trust,  and  they  died  many 
years  before  Maull.  Upon  their  death  the  title  vested  in 
Maull,  or  in  no  one ;  for  there  was  no  person  in  being,  except 
himself,  in  whom  it  could  vest,  and  a  title  is  not  permitted  to 
be  in  abeyance,  even  as  to  real  estate,  except  in  cases  of  ne- 
cessity. We  have  been  unable  to  find  any  thing  about  the 
abeyance  of  titles  to  personalty. 

We  are  satisfied,  however,  that  the  first  view  on  this  point 
of  the  will  is  the  correct  one,  and  that  the  title  passed  to  Mrs. 
Maull,  and  vested  in  her  husband.  The  rights  of  the  hus- 
band in  this  property  are  excluded  in  the  will,  and  if  not, 
the  property  is  covered  by  the  instrument  made  by  Maull, 
his  wife  and  Givhan. 

It  is  clear,  however,  that  the  title  to  the  negroes  acquired 
by  purchase,  vested  in  him.  The  agreement  is  not  a  deed 
conveying  the  title  to  any  property  to  Givhan.  It  is  a  cove- 
nant on  MauU's  part  that  he  will  not  claim  any  of  the  prop- 
erty, and  in  its  legal  efi'ect  it  is  a  covenant  to  hold  the  title 
for  his  wife's  separate  use.  The  negroes  bought  by  Mrs. 
Maull  are  covered  by  this  agreement.  '1  he  term  goods  means 
in  law,  all  moveable  personal  property.  The  instrument  is  to 
be  construed  most  strongly  against  Maull,  and  ta;<ing  the 
whole  context  into  view,  especially  as  to  what  might  be  given 
or  devised  to  her,  there  can  be  no  doubt  he  intended  to  re- 
linquish all  dominion  over  any  goods  or  personalty  she  might 
inherit  or  receive  by  gift,  bequest  or  purchase.  It  cannot  be 
seriously  contended,  that  the  instrument  secured  to  her  only  a 
particular  species  of  personal  property,  when  there  are  no 
words  of  exclusion,  but  a  term  including  every  character  of 
that  property.  But  if  there  was  any  doubt  on  the  subject,  his 
acts  and  declarations,  and  her  acts  and  declarations  subse- 
quently, prove  what  they  meant,  and,  therefore,  what  was 
meant  in  the  instrument  by  the  terms  used.  He  admits  her 
right  to  these  negroes,  and  she  can  have  none  in  them,  except 
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under  the  agreement,  or  because  they  were  purchased  with 
the  proceeds  of  the  labor  of  those  acquired  under  the  will,  or 
because  they  were  purchased  with  his  money  and  given  to 
his  wife ;  and  in  either  aspect  of  the  case,  the  title  is  in  him, 
and  there  is  a  clear  admission  or  declaration  of  her  right. 

If  the  jurisdiction  would  attach  as  to  any  one  of  these  ne- 
groes, the  court  will  exercise  it  as  to  all. 

CHILTON,  J. — To  facilitate  our  inquiries,  we  shall  con- 
sider the  slaves,  the  title  to  which  is  litigated,  under  two 
classes :  First,  Those  claimed  under  the  will  of  Philip  Giv- 
han ;  Second,  Those  acquired  by  purchase  in  the  wife's  name. 

Mrs.  Maull  insists,  that  a  separate  estate  in  the  slaves  men- 
tioned in  the  will,  was  vested  in  her  by  its  provisions,  and  of 
this  opinion  was  the  Chancellor.  Let  us  first  examine  this 
proposition,  which  is  strongl}^  contested  by  the  plaintiff  in 
error. 

The  clause  in  the  will  under  which  said  slaves  are  claimed 
is  as  follows  :  "  I  give  and  bequeath  to  my  daughter,  Mary 
Maull,  (wife  of  James  Maull,)  to  be  held  in  trust  by  my  ex- 
ecutors hereinafter  named,  for  the  use  of  the  said  Mary  Maull 
during  her  natural  life,  and  then  for  the  heirs  of  her  body 
forever,  the  following  seven  negroes,  namely,  Elsey,  Harriet, 
Peggy,  Sue,  January,  Amey's  daughter,  Cloe,  and  little  Jack, 
together  with  their  increase.  It  is  my  will  and  desire,  that  the 
labor  and  increase  of  the  said  negroes  shall  in  no  manner 
whatever  be  liable  for  the  debts  of  her  present  or  any  future 
husband.  But  in  case  it  should  so  happen,  that  my  said 
daughter,  Mary  Maull,  shall  depart  this  life  without  leaving 
issue,  then  my  said  executors  hereinafter  named  shall  sell  the 
negroes  left  my  daughter,  Mary  Maull,  as  aforesaid,  either 
for  cash  or  credit,  as  they  in  their  discretion  may  think 
proper,  and  divide  the  nett  proceeds  of  the  said  negroes 
equally  between  such  of  my  heirs  as  shall  be  then  living, 
share  and  share  alike,  to  them  and  their  heirs  forever." 

We  are  not  called  upon  to  construe  this  clause  with  refer- 
ence to  the  question,  as  to  whether  Mrs.  Maull  takes  under  it 
more  than  a  life  estate.  The  inquiry  which  arises  is,  does 
the  language  of  the  will  vest  in  her  an  estate  or  interest  in 
the  property  to  her  sole  and  separate  use  ? 
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The  corpus  of  the  property,  with  the  use,  is  given  to  the 
wife,  but  an  executory  trust  is  created  in  the  executors,  for 
the  purpose  of  protecting  the  ulterior  interest  of  those  in  re- 
mainder. There  are  no  words  indicating  an  intention  to 
exclude  the  marital  rights  of  the  husband,  either  in  the  prop- 
erty itself  or  the  use,  except  that  the  labor  and  increase,  (by 
which  we  understand  the  profits  derived  from  its  use,)  are  not 
to  be  subject  to  his  debts. 

1.  It  is  very  clear  that  the  appointment  of  a  trustee,  with 
the  powers  here  conferred  upon  him,  does  not  have  the 
eflfect  of  vesting  a  separate  estate  in  the  wife.  See  Lamb, 
Trustee  v.  Wragg  &  Stewart,  8  Port.  R.73 ;  Carleton  & 
Co.  v.  Banks,  7  Ala.  Rep.  32 ;  O'Neal  et  al.  v.  Teague,  8 
Ala.  Rep.  345;  Cook  v.  Kennerly  k  Smith,  12  Ala.  Rep. 
42;  Hale  et  al.  v.  Stone,  14  ib.  803;  Bender  v.  Rey- 
nolds, 12  ib.  446 ;  Moss  v.  McCall,  ib.  630 ;  Pollard  et  aL 
V.  Merrill  &  Eximer,  15  ib.  169 ;  Lenoir  v.  Raney  ib.  667. 
Does  the  provision,  "that  the  labor  and  increase  of  the  prop- 
erty shall  not  in  any  manner  be  subject  to  the  debts  of 
the  husband,"  furnish  a  sufficient  indication  of  an  intention  to 
exclude  him? 

2.  It  is  insisted  by  the  counsel  for  the  plaintiff  in  error,  that 
this  provision  is  void,  and  to  sustain  this  position  they  refer 
to  the  case  of  Rugely  &  Harrison  v.  Robinson,  10  Ala.  Rep. 
702.  A  slight  examination  will  suffice  to  show,  that  the  case 
cited  is  not  at  all  analogous  to  this.  In  that,  the  bequest  was 
to  a  trustee  for  the  use  and  benefit  of  Eli  Robinson  and  his 
family,  and  the  testator  clothed  the  trustee  "  with  full  power 
and  authority,  and  invested  him  with  ample  interest  in  the 
property,  to  exonerate  and  discharge  and  hold  it  free  from  the 
debts  which  said  Eli  may  have  contracted."  An  interest  was 
given  to  Eli  in  the  property,  and  an  attempt  was  made  to 
exonerate  that  interest  from  liability  for  his  debts.  The  lat- 
ter provision  was  held  void,  upon  the  ground  that  the  liability 
to  the  debts  of  the  proprietor  of  property,  either  at  law  or  in 
equity,  was  an  inseparable  incident  of  its  ownership. 

So  in  Pollard  et  al.  v.  Merrill  &  Eximer,  15  Ala.  R-.p.  169, 
the  deed  conveyed  property  to  trustees,  for  the  separate  and 
exclusive  use  of  the  husband  and  wife  during  their  joint  lives, 
nowise  liable  to  the  husband's  debts.    Here  was  an  interest 
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attempted  to  be  excluded  from  the  debts  of  the  party  in 
whom  it  was  vested,  and  we  held  that  the  provision,  which 
sought  to  exempt  the  property  from  liability  to  the  debts  of 
the  owner,  was  void.  Such  has  long  been  considered  the 
settled  rule  of  law,  both  in  this  country  and  in  England.  See 
Foley  V.  Burnell,  1  Bro.  C.  C.  274;  Brandon  v.  Robison,  18 
Ves.  429;  Hallett  v.  Thompson,  5  Paige  583;  2  Story's  Eq. 
Jurisp.  §  974,  a.  In  such  cases,  the  provision  which  at- 
tempts to  place  the  property  beyond  the  reach  of  creditors  is 
repugnant  to  the  estate  created  by  the  instrument,  and  conse- 
quently is  void.  But  such  is  not  the  case  with  the  will  be- 
fore us ;  for  here  the  property  is  given  to  the  wife^  not  to  the 
husband,  and  hence  the  clause,  that  it,  or  the  issues  and  prof- 
its of  it,  shall  not  be  subject  to  his  debts,  is  perfectly  consis- 
tent with  her  estate,  and  may,  therefore,  be  upheld  without 
violating  any  rule  of  law. 

It  is  said,  however,  that  giving  the  property  to  her  is 
equivalent  to  a  gift  to  the  husband,  because  of  their  legal 
identity ;  and  this  argument  would  be  unanswerable,  but  for 
the  fact,  that  it  assumes  the  provision  against  the  liability  of 
the  property  to  the  husband's  debts  to  be  void,  whereas  it  is 
the  duty  of  the  court,  to  give  effect  to  all  the  words  of  the 
will,  and  to  impute  meaning  to  them,  if  capable  of  meaning, 
without  violating  the  general  intent,  or  any  other  provision 
of  the  will  with  which  they  may  appear  inconsistent.  10 
Bacon's  Abr.  (Bouv.  Ed.)  533;  1  Ves.  (Sum.  Ed.)  n.  4 ;  18 
Ala.  Rep.  132,  159,  160.  And  without  determining  how  far 
a  court  of  common  laAv  might  countenance  the  doctrine  con- 
tended for  by  the  counsel  for  the  plaintiff  in  error,  we  think 
it  quite  clear,  that  a  court  of  equity,  seeing  that  the  testator 
has  created  an  interest  by  language  utterly  inconsistent  with 
the  idea  of  its  vesting  in  the  husband,  but  perfectly  in  accord- 
ance with  a  separate  estate  in  the  wife,  to  whom,  by  name, 
the  property  is  given,  will  disregard  the  legal  fiction  of  unity, 
and  effectuate  the  intention  of  the  testator,  in  the  only  way  it 
can  be  done,  by  excluding  the  marital  rights  of  the  husband. 
This  gives  effect  to  each  clause  in  the  bequest,  and  is  not  in- 
consistent with  any  other  provision  in  the  will.  Although  it 
is  uBual  to  insert,  in  instruments  designed  to  convey  a  sepa- 
rate estate  to  a  married  woman,  the  technical  expressions,  "to 
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her  sole  and  separate  use,"  yet  it  is  well  settled,  that  no  par- 
ticular phraseology  is  necessary.  "It  is  sufficient,"  says  Jus- 
tice Ormond,  in  Newman  v.  James  &  Newman,  (12  Ala.  Rep. 
32,)  "that  the  intent  was  to  secure  it  to  the  use  of  the  wife,  in 
such  a  mode  as  to  be  inconsistent  with  the  enjoyment  of  the 
gift  by  the  husband,  or  with  the  exercise  of  dominion  over  it 
by  him." 

Whenever  it  appears  from  the  whole  instrument,  that  it 
was  the  donor's  intention  to  convey  the  property  to  the  mar- 
ried woman's  use  exclusive  of  her  husband,  then,  without  re- 
garding the  form  of  the  instrument,  or  the  particular  lan- 
guage used,  the  husband's  marital  rights  do  not  attach. 
Brown  v.  Johnson,  use,  &c.,  17  Ala.  Rep.  232-3. 

3.  It  is  objected,  however,  that  the  property  bequeathed 
by  the  will  to  Mrs.  Maull  had  previously  been  sent  home 
with  her  by  her  father  upon  her  marriage,  and  that  it  thereby 
vested  in  her  husband,  leaving  no  estate  in  the  testator,  (Giv- 
han,)  and  consequently  none  passed  by  his  will ;  and  Olds 
v.  Powell  is  relied  on,  to  show  that  the  husband,  James  Maull, 
acquired  a  title  to  this  property  as  a  gift.  That  case  deter- 
mines that  property  sent  home  with  a  new  married  couple, 
will  be  presumed  to  be  a  gift,  unless  a  less  estate  is  at  the 
time  expressly  declared  or  limited ;  that  the  question  as  to 
whether  it  was  a  gift,  or  a  mere  loan,  was  one  of  intention ; 
and  that  the  declarations  of  the  donor,  made  at  or  about  the 
time  the  property  was  sent,  were  admissible  to  prove  such  in- 
tention. 

It  will  be  borne  in  mind,  that  in  the  case  before  us  the  con 
troversy  is  between  one  who  represents  the  husband,  and  the 
party  claiming  under  the  will.  No  creditor  complains ;  for 
the  estate  is  solvent,  and  their  claims  are  satisfied,  or  may  be 
satisfied  out  of  its  ample  assets.  The  personal  representative 
stands  in  precisely  the  same  relation  to  this  property  in  which 
the  deceased  stood,  as  respects  his  right  to  recover.  Now 
upon  examination  of  the  proof,  it  is  plain  firom  the  repeated 
declarations  of  James  Maull,  that  he  regarded  this  property  as 
belonging  to  his  wife,  and  as  secured  to  her  under  and  by  vir- 
tue of  her  father's  will.  He  must  be  presumed  to  have  known 
whether  he  received  the  property  upon  his  marriage  as  a  gift, 
or  ae  a  loan.  He  has  elected  to  tr^at  it  as  a  loan — has  recog- 
46 
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nized  as  valid  a  subsequent  disposition  of  it  by  his  father-in- 
law,  and  his  representative  is  bound  by  that  election. 

In  Machen  v.  Machen,  15  Ala.  Rep.  373,  we  refused  to 
give  to  the  repeated  declarations  of  the  husband,  that  certain 
property  belonged  to  his  wife,  the  effect  of  vesting  her  with 
the  title ;  but  it  will  be  remembered  that,  that  was  a  proceed- 
ing at  law,  and  no  contract  directly  made  by  the  husband 
with  the  wife,  much  less  his  mere  declarations,  could  have 
clothed  her  with  the  legal  title.  Gamble  v.  Gamble,  11  Ala. 
Rep.  966,  relied  upon  in  that  case,  is  conclusive  upon  the 
point  to  which  it  is  cited. 

Although  courts  of  law  cannot  regard  contracts  entered 
into  between  husband  and  wife  while  the  relation  exists,  yet 
courts  of  equity  act  upon  a  very  different  principle  ;  and  this 
brings  us  to  the  consideration  of  the  nature  of  Mrs.  Maull's 
claim  to  the  slaves  which  were  purchased  in  South  Carolina 
and  in  this  State. 

These  were  purchased  in  the  name  of  Mrs.  Maul],  and  it  is 
contended  that  the  effect  of  such  purchase  is  to  vest  the  title 
in  her  husband.  This  is  unquestionably  true  as  respects  a 
court  of  law ;  but  si^ch  is  not  its  effect  in  a  court  of  equity, 
which  regards  the  parties  as  capable  of  contracting  with  one 
another,  and  will  carry  out  and  give  effect  to  their  agreements, 
if  in  so  doing  the  rights  of  third  persons  are  not  injuriously 
affected.  Concede  that  the  husband  purchased  these  slaves 
with  his  own  money,  as  is  claimed  by  the  counsel  for  the 
plaintiff  in  error,  but  took  the  title  in  the  name  of  his  wife, 
and  treated  the  property  as  belonging  to  the  wife,  as  the 
proof  in  the  case  shows,  how  is  the  transaction  to  be  viewed 
by  a  court  of  equity  ?  If  the  husband  designed  to  give  the 
wife  no  interest  in  the  property,  why  were  the  bills  of  sale 
taken  in  her  name?  "Why  did  he  not  take  the  evidence  of 
title  directly  to  himself?  The  answer  to  this  inquiry  can 
alone  be  found  in  the  fact,  that  he  designed  the  purchases  for 
the  sole  benefit  of  his  wife ;  and  this  intention  abundantly  ap- 
pears from  the  record,  when  we  consider  these  bills  of  sale 
in  connection  with  the  contract  entered  into  between  them  in 
South  Carolina,  and  the  conduct  and  declarations  of  the  par- 
ties. 

Although,  according  to  the  principles  of  the  common  law, 
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there  is  a  positive  incapacity  on  the  part  of  the  married  cou- 
ple to  contract  with  each  other,  yet  the  courts  of  equity  often 
give  full  effect  and  validity  to  post-nuptial  contracts.  2  Story's 
Eq.  §1372.  "If,"  says  this  author,  "the  husband  should,  after 
marriage,  for  good  reasons,  contract  with  his  wife,  that  she 
should  separately  possess  and  enjoy  property  bequeathed  to  her 
the  contract  would  be  upheld  in  equity."  As  to  gifts  and  grants 
of  property  by  a  husband  to  his  wife  after  marriage,  they 
are  ordinarily  void  at  law ;  but  courts  of  equity  uphold  them 
in  many  cases  where  the  law  declares  them  void.  lb.  §  1374. 
It  is  said,  the  husband  cannot  give  the  wife  his  whole  estate. 
Beard  v.  Beard,  3  Atk.  72 ;  but  if  it  amount  to  a  reasonable  pro- 
vision, and  there  is  no  ground  to  suspect  fraud  or  imposition, 
courts  of  equity  will  uphold  the  transaction,  lb.  Upon  the 
proof  in  this  case,  we  do  not  think  that  it  can  be  affirmed,  the 
property  secured  to  the  wife  is  an  unreasonable  provision  for 
her  under  the  circuiiukmces. 

It  is  objected,  however,  that  if  we  regard  the  property  pur- 
chased in  the  name  of  the  wife  as  a  gift,  there  is  no  evidence 
of  such  gift  having  been  perfected  by  a  delivery.  This  posi- 
tion is  not  sustained  by  the  record.  We  have  seen  that  the 
wife  had  separate  property  secured  to  her  by  the  will  of  her 
father.  This  was  in  the  possession  of  husband  and  wife,  but 
recognized  by  the  husband  as  belonging  to  her.  It  is  by  no 
means  an  unreasonable  inference,  that  the  after  acquired  prop- 
erty, which  was  recognized  also  as  hers,  should  be  held  in  a 
similar  manner.  And  as  the  laio  would  refer  the  possession 
to  the  holder  of  the  legal  title,  on  the  other  hand  a  court  of 
equity  will  indulge  the  presumption  that  the  party  really  and 
beneficially  interested  was  in  the  the  possession. 

But  we  are  not  left  to  indulge  in  presumption  merely.  The 
facts  that  the  husband  has  taken  the  title  in  the  name  of  his 
wife, — that  he  disclaimed  all  ownership  of  it  up  to  the  time  of 
his  death,  and  that  she  is  now  in  possession,  armed  with  this  evi- 
dence of  title,  are  sufficient  in  a  court  of  equity  to  uphold  her 
claim.  We  will  not  say  but  that  it  was  competent  for  the  husband, 
while  living,  to  have  revoked  the  gift  or  settlement.  We  are 
inclined  to  the  opinion  that  he  had  this  power ;  but  as  to  the 
property  now  in  dispute,  the  record  no  where  shows  that  he 
exercised  this  power.  That  he  disposed  of  some  property  simi- 
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larly  situated,  does  not  prove  a  revocation  as  to  this.  The 
title  having  been  made  to  her,  and  remaining  in  this  condition 
at  the  death  of  the  husband,  and  the  transaction  being  unaffected 
by  any  cotemporaneous  evidence  rebutting  the  presumption  of  a 
gift,  she  cannot  be  regarded  as  holding  the  legal  title  in  trust 
for  his  representatives,  but  as  having  a  beneficial  interest  in 
the  property.  See  Eider  v.  Kidder,  10  Ves.  367  ;  Greene  v. 
King,  2  Sir  Wm.  Bla.  1211 ;  Kingdon  v.  Bridges,  2  Vern. 
67 ;  Back  v.  Andrews,  ib.  120 ;  Spence's  Equity  Jurisp.  Vol. 
2,  pp.  218,  219. 

It  may  be  conceded  that  the  deed  made  in  the  State  of 
South  Carolina  is  void,  (a  point,  however,  which  we  do  not 
decide,)  yet  it  serves  as  an  index  to  the  intention  of  James 
MauU,  the  husband,  in  taking  these  bills  of  sale  in  his  wife's 
name.  This,  coupled  with  the  other  facts  above  alluded  to, 
leaves  no  doubt  upon  our  minds  that  the  husband  designed 
these  slaves  to  vest  in  his  wife ;  and  makes  it  our  plain  duty 
to  prefer  her  claim  to  that  of  his  administrator. 

What  we  have  said  as  to  the  different  views  taken  by  courts 
of  law  and  equity,  of  contracts  between  husband  and  wife, 
sufficient  shows  that  a  court  of  equity  is  the  proper  forum  in 
which  the  wife  should   litigate   her   right   to  this   property. 

The  decree  of  the  Chancellor,  being  in  accordance  with  the 
views  we  have  expressed,  is,  in  our  opinion,  entirely  correct, 
and  is  consequently  affirmed. 


GANNARD  et  al.  vs.  ESLAVA  et  al. 

1.  The  objection  cannot  be  raised  for  the  first  time  in  the  Appellate  Court,  that 
the  order  of  publication  against  non-resident  defendants  was  not  accompanied 
by  an  abstract  of  the  bill,'  as  required  by  the  seventeenth  rule  of  Chancery 
Practice. 

2.  Where  a  vendor  conveys  with  covenant  of  warranty,  and  his  vendee  afterwards 
conveys  portions  of  the  land,  with  covenants  of  wai'ranty,  to  two  others,  re. 
tainjng  a  part  himself,  jmd  the  three  are  evicted  of  an  undivided  third  part  of 
the  land  by  title  paramount  to  that  of  the  original  vendor,  they  may  join  as 
complainants  in  a  bill  against  him,  to  reimburse  themselves  for  the  loss  sus- 
tained by  the  breach  of  his  warranty. 
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8.  Where  a  deed  contains  a  general  covenant  of  warranty,  and  there  is,  at  tho 
time  of  its  execution,  a  paramount  outstanding  title,  by  which  the  vendee  may 
be,  or  actually  is  afterwards  evicted,  he  is  a  "  creditor "  of  the  covenantor, 
within  the  meaning  of  the  statute  of  frauds,  (Clay's  Dig.  254  §  2,)  from  the 
execution  of  the  deed. 

4.  In  this  State,  a  voluntary  conveyance,  though  made  bona  fide,  and  in  conside- 
ration of  natural  love  and  affection,  ia  void  as  to  the  exitting  creditors  of  the 
grantor. 

5.  Where  a  husband  purchases  and  holds  bank  stock  in  his  own  name,  as  trustee 
for  his  wife,  although  the  advancement  will  be  held  a  valid  gift  as  against  his 
personal  representative,  yet  the  husband  may  revoke  it  at  any  time  during  his 
life,  and  a  court  of  equity  will  subject  it  to  the  payment  of  his  debts. 

6.  The  case  of  Baker  et  al.  v.  Heirs  of  Chastang,  (18  Ala.  417,)  touching  the  right 
of  a  married  woman  in  this  State  to  dispose  of  her  real  estate  by  will,  and  the 
effect  of  the  probate  of  such  a  will,  re-affirmed. 

Error  to  the  Chancery  Court  of  Mobile. 
Tried  before  the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  Miguel  D.  Eslava,  Joseph  Bogerean 
and  James  Johnston,  against  Victor  Gannard,  Susannah  Gan- 
nard,  his  wife,  Octavia  Gannawl  and  Tuskena  Garnard,  (their 
children,)  and  the  Merchants'  Insurance  Company  of  Mobile. 
It  alleges,  that  said  "Victor  Gannard  and  wife  sold  a  certain 
lot,  situated  in  the  city  of  Mobile,  to  complainant  Eslava,  by 
deed  dated  October  3,  1835,  containing  general  covenants  of 
warranty ;  that  Eslava  sold  part  of  this  lot  to  one  Schuyler, 
by  deed  with  warranty  dated  January  21,  1836;  that  said 
Schuyler,  by  his  deed  with  warranty  dated  June  1,  1836,  sold 
to  Jumelot,  and  Jumelot  to  Bogerean  in  1838;  that  said 
Jumelot  and  Bogerean,  while  in  possession,  made  some  valu- 
able improvements,  and  leased  to  Baker  and  Primo;  that 
Schuyler  mortgaged  to  Eslava  the  lot  which  he  had  pur- 
chased of  him ;  that  Eslava  foreclosed  the  mortgage,  and  sold 
the  lot,  and  he  and  Johnston  became  the  purchasers  in  April, 
1839;  that  Johnston  leased  his  lot  to  one  Knellock;  that  an 
ejectment  suit  was  brought  against  the.  tenants  in  possession, 
by  the  heirs  of  Chastang,  who,  at  the  Spring  Term  1848  of 
the  Mobile  Circuit  Court,  recovered  a  verdict  and  judgment 
for  an  undivided  third  part  of  the  lots  of  Johnston  and  Bo- 
gerean, and  sixteen  feet  nine  inches  of  the  lot  purchased  at 
the  Register's  sale  by  Eslava,  of  all  which  the  parties  respec- 
tively were  ousted  by  the  sheriff;   that  by  reason  of  the 
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premises,  Gannard's  covenant  of  warranty   was  broken,  to 
their  damage. 

It  is  also  alleged,  that  Gannard  knew  of  this  defect  of  title 
at  the  time  of  sale,  and  intended  to  defraud ;  and  that  for 
this  reason,  after  converting  his  real  estate  and  other  property 
into  money,  he  removed  with  his  family  to  France ;  that  be- 
fore his  sale  to  Eslava,  Gannard  owned,  or  afterwards  pur- 
chased with  his  own  money,  fifty  shares  of  stock  in  the 
Merchants'  Insurance  Company  of  Mobile,  and,  after  the  sale 
aforesaid,  caused  sixteen  shares  to  be  transferred  to  his  daugh- 
ter, Octavia,  sixteen  shares  to  his  son,  Tuskena,  and  eighteen 
shares  to  his  wife,  Susannah;  and  tha'  since  the  transfer, 
Gannard  had  received  the  dividends  on  this  stock  as  his  own. 

The  bill  prays,  that  the  stock  in  the  Merchants'  Insurance 
Company  may  be  sold,  to  reimburse  to  complainants  their 
losses  sustained  by  the  recovery  of  Chastang's  heirs  against 
them,  and  that  defendants  may  be  enjoined  for  selling,  or 
permitting  a  transfer  of  stock.  Orders  of  publication  were 
made  against  all  those  defendaats  who  were  shown  to  be  non- 
residents, and  guardians  ad  litem  were  appointed  for  Octavia 
and  Tuskena  Gannard,  who  were  shown  to  be  minors. 

Gannard  and  wife  in  their  answer  admit  that  they  executed 
the  deed  to  Eslava,  and  deny  all  knowledge  of  the  other  con- 
veyances. They  insist  that  the  action  of  ejectment  should 
not  be  conclusive  on  Gannard,  as  to  the  breach  of  warranty, 
and  that  he  has  a  good  title,  which  is  set  out,  and  which  he 
asks  may  be  considered.  The  substance  of  this  title  is,  that 
the  land  belonged  to  Madame  Perouet,  whom  Gannard  mar- 
ried, and  thereby  became  tenant  for  life ;  that  his  wife  made 
a  will,  and  devised  the  land  to  him,  and  also  a  deed  under 
which  he  went  into  possession,  and  so  remained  until  he  sold 
to  Eslava. 

The  answers  also  state,  that  before  the  sale  to  Eslava,  Gan- 
nard owned  forty-three  shares  of  stock  in  the  Bank  of 
Mobile,  in  his  own  name,  purchased  May  15,  1834;  six 
shares  in  the  name  of  his  wife,  purchased  August  20,  1832, 
and  nine  shares,  purchased  May  15,  1834 ;  and  six  shares  in 
the  name  of  each  one  of  his  children,  purchased  May  16, 
1834 ;  that  in  May  1836,  all  this  stock  in  the  Bank  of  Mobile 
was  sold ;  that  the  shares  of  his  wife  and  children,  which  sold 
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at  a  premium,  brought  $3375,  and  this  he  invested  on  the 
same  day  in  stock  of  the  Merchants'  Insurance  Company  of 
Mobile ;  that  the  investment  in  the  Bank  of  Mobile  stock  was 
made  previous  to  the  sale  to  Eslava,  as  an  advancement  to 
his  wife  and  children,  at  a  time  when  his  pecuniary  situation 
gave  him  a  good  right  to  make  such  an  advancement.  They 
also  ask,  that  the  rights  of  ther  infant  children,  who  reside 
with  them,  may  be  protected.  This  abstract  of  the  facts  will 
be  sufficient  for  a  proper  understanding  of  the  opinion. 

At  the  hearing,  the  Chancellor  decreed  that  the  fifty  shares 
of  stock,  which  stood  in  the  name  of  Mrs.  Gannard,  Octavia 
Gannard  and  Tuskena  Gannard,  on  the  books  of  the  Mer- 
chants' Insurance  Company  of  Mobile,  should  be  condemned 
to  the  satisfaction  of  complainants'  demands. 

The  errors  assigned  are :  first,  in  rendering  a  decree  when 
all  the  parties  defendants  were  not  in  court ;  secondly,  in  not 
dismissing  the  bill  for  misjoinder  of  parties;  thirdly,  in  ren- 
dering a  decree  in  favor  of  complainants  on  the  proof. 

P.  Hamilton,  for  plaintiflfe  in  error : 

1.  This  is  a  bill  of  injunction  against  non-resident  defen- 
dants, two  of  whom  are  infants.  The  rule  of  practice  re- 
quires the  publication  should  contain  an  abstract  of  the  alle- 
gations of  the  bill.  Clay's  Dig.  614,  Rule  17  ;  see  Pub.  Rec. 
pp.  13,  14.  No  guard,  ad  lit.  was  appointed  for  infant  Tus- 
kena. The  order  of  publication  states  she  is  an  infant.  3 
Porter's  Rep.  10.  No  answer  \vas  filed  for  infant  Tuskena, 
nor  has  she  been  brought  properly  before  the  court,  and  in 
the  mode  of  service  the  direction  of  Rule  41,  Clay's  Dig.  and 
Rule  4,  2  Ala.  Rep.  were  not  complied  with.  16  Ala.  Rep. 
509. 

2.  The  decree  is  believed  to  be  erroneous  on  the  testimony. 
The  stock  properly  belongs  to  the  wife  and  children.  It  is 
an  advancement  made  by  the  husband  and  father.  2  Story's 
Eq.  §§  1203-4 ;  14  Ala.  Rep.  788  and  author's.  2  Beavan 
Rep.  447  ;  1  Young  k  Col.  Rep.  65.  The  possession  of  the 
title  papers  and  receiving  the  dividends  by  the  father,  does 
not  rebut  the  presumption  of  advancement.  1  Young  k  Col. 
Rep.  65 ;  14  Ala.  Rep.  792-3-4.  This  is  true  of  both  the 
investments.     The  Bank  of  Mobile  stock  was  procured  before 
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the  deed  to  Eslava ;  before  any  claim  or  contract  had  been 
made  with  Eslava.  If  the  stock  in  the  Bank  had  remained, 
no  question  would  have  arisen ;  for  the  investment  was  made 
before  the  deed  to  Eslava,  and  Gannard  was  amply  able  to 
make  the  investment. 

It  is  contended,  the  Insurance  Company  stock  is  a  substi- 
tute for  the  Bank  stock,  and  entitled  to  the  like  protection. 
It  was  undoubtedly  so  intended.  Gannard  regarded  himself 
as  re-investing  for  the  benefit  of  his  family,  in  better  securi- 
ties, the  proceeds  of  the  Bank  of  Mobile  stock.  Equity 
looks  to  the  subject  of  a  transaction,  rather  than  its  form.  1 
Story  Eq.  179.  The  receipt  of  the  proceeds  of  the  Bank 
stock  by  Gannard,  forms  a  valuable  consideration  for  the 
present  investment.  It  should  be  protected.  8  Cowen's 
Eep.  486. 

3.  The  complainants  have  no  right  to  subject  this  stock. 
They  were  not  creditors.  If  the  present  investment  is  a  con- 
tinuation of  that  in  Bank  of  Mobile,  they  clearly  have  no 
such  claim ;  that  was  made  in  1884 ;  the  deed  to  Eslava  in 
1835.  If  confined  to  investment  in  Insurance  stock,  in  1836, 
they  were  not  creditors.  The  covenant  of  warranty  was 
made  in  October  1835 ;  the  eviction  by  title  paramount  oc- 
curred in  1848,  thirteen  years  afterwards. 

No  cause  of  action  accrued  till  twelve  years  after  the 
transfer  of  this  stock ;  till  then  no  debt  was  created,  no  debt 
existed.  Eslava  was  not  a  creditor  of  Gannard.  A  volun- 
tary deed  of  this  kind  is  good,  except  against  creditors  and 
purchasers.  Clay's  Dig.  254  §  2 ;  so  held  in  8  Porter's  Eep, 
851.  As  to  who  are  creditors,  1  John.  Cases  73  ;  9  John.  Rep. 
127  ;  15  ib.  261 ;  Douglass'  Rep.  92 ;  1  Conn.  Rep.  299-300- 
304,  et  seq.  opinion  Hosmer,  J. ;  8  Term.  Rep.  521 ;  3  ib. 
539 ;  3  Atkins'  Rep.  410-412.  The  English  statute,  13  Eliz. 
uses  the  terms  "  creditors  and  others."  Atherley  on  Marriage 
Settlements,  224-5 ;  1  Am.  Leading  Cases,  57.  The  same 
words  are  found  in  the  New  York  and  Maine  statutes.  Not 
so  in  the  Alabama  statute ;  the  term  "  creditors  "  only  is  used. 
As  to  the  effect  of  the  words  "  and  others,"  vide  2  Atkins' 
Eep.  601 ;  Atherley  on  Mar.  Set.  224-5,  and  Law  Lib.  117; 
5  Cowen's  Rep.  67,  Sutherland,  J.,  which  is  the  foundation  of 
all  the  decisions  in  New  .York.    For  what  is  decided  in  4 
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Greenl.  Rep.  vide  end  of  the  opinion,  p.  2078,  where  positive 
fraud  was  found  by  the  verdict. 

The  English  Acts  of  Bankruptcy  use  the  word  "  creditors."' 
Chitty's  Black,  Com.  Book  II,  p.  480,  and  note,  edition  1832. 
What  is  meant  by  "creditors"  in  that  act,  and  what  debts, 
may  be  proven,  vide  auth.  Sup. ;  2  Comyn's  Dig.  Tit. 
Bankrupt.  D.  3,  and  notes ;  Bacon's  Abgt.  Tit  Bankrupt.  E. 
The  Tennessee  statute  is  the  same  as  the  Alabama  statute, 
and  upon  it  see  9  Humph.  Hep.  519-521 ;  5  Humph.  26-34 ; 
ib.  66-67 ;  15  John.  Rep.  571-588 ;  and  see  2  Lomax  Dig. 
366-367  on  Va.  statute.  This  court  has  repeatedly  given  a 
meaning  to  the  term  "  creditors,"  as  found  in  the  Alabama 
statutes.  Clay's  Dig.  256  §  5 ;  vide  8  Ala.  Rep.  .866  ;  9  Ala. 
Rep.  436  ;  12  Ala.  Rep.  309  ;  ib.  367 ;  17  Ala.  Rep.  503,  top 
of  page ;  Clay's  Dig.  502  §  2 ;  Jones  v.  Burden,  at  present 
term;  Clay's  Dig.  194  §  10.  What  is  meant  by  "claim,"  12 
Ala.  551,  head  note  4. 

4.  By  the  terms  of  the  statute,  (Clay's  Dig.  255  §  3)  this 
property  is  secured  to  the  wife  and  children  ;  for  at  any  event 
there  is  a  good  consideration,  if  not  one  deemed  valuable. 
The  natural  love  and  affection  of  the  defendant  for  his  family, 
and  his  obligation  to  maintain  them,  is  a  good  consideration, 
and  should  be  supported  in  the  absence  of  fraud. 

5.  The  bill  should  have  been  dismissed  for  a  misjoinder  of 
parties.  The  answer  contains  a  demurrer.  Even  if  Eslava 
was  a  prior  creditor,  Johnston  and  Bogerean  were  not ;  their 
title  was  acquired  long  after  the  investment  in  Insurance 
stock.  Vide  bill.  The  right  of  all  the  complainants  must  be 
established,  or  the  bill  will  fail. 

6.  There  is  no  proof  of  fraud  in  making  this  transfer  to 
the  wife  and  children ;  and  fraud  will  not  be  presumed,  to 
defeat  tlie  rights  of  married  women  and  children,  who  are 
always  carefully  protected  in  equity.  The  proof  is  ample,  as 
to  the  ability  of  Dr.  Gannard  to  make  this  investment  in 
favor  of  his  wife  and  children. 

7.  It  is  denied  that  the  covenant  of  warranty  is  broken. 
Gannard  was  no  party  to,  or  notified  of  the  action  by  parties 
claiming  to  be  heirs  of  Chastang.  The  record  in  the  case  of 
Baker  et  al.  v.  Heirs  of  Chastang,  (reported  18  Ala.  417) 
shows  the  title  of  Gannard,  and  is  to  be  regarded  as  part  of 
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this  case.  That  title  rests  on  the  will  of  Mad.  Gannard,  de- 
vising this  lot,  among  others,  to  her  husband,  Dr.  V.  Gannard, 
which  was  duly  admitted  to  probate  by  the  Orphans'  Court 
of  Mobile  county.  The  court  is  respectfully  requested  to 
reconsider  the  ruling  of  the  court  made  in  that  case,  by  two 
out  of  the  three  Judges :  1.  on  the  power  of  a  married  wo- 
man to  make  a  will  of  real  estate  in  Alabama ;  2.  upon  the 
effect  of  the  judgment  of  the  Orphans'  Court,  thus  offered 
collaterally  as  evidence  in  another  case. 

It  is  submitted  that,  by  the  Alabamn  statute,  a  married 
woman  may  make  a  will.  Stat,  of  Wills,  Clay's  Dig.  p.  597. 
The  same  word  "  seized  "  is  used  in  the  statute  of  descents . 
Clay's  Dig.  1j68.  There  was  no  tenancy  by  the  courtesy  in  this 
case.  5  Ham.  Eep.  65  ;  Reeves  Dom.  Rel.  137-154,  and  see 
17  Vermont  Rep.  323.  By  the  English  statute,  married 
women  are  in  terms  excepted ;  not  so  in  the  Alabama  stat- 
ute. 1  Jarman  on  Wills,  27,  et  seg. ;  2  Kent's  Com.  170 ; 
Reeves  Dora.  Rel.  137  et  seq. ;  17  Vermont  Rep.  328.  By 
the  statute  of  this  State,  all  wills,  whether  of  real  or  personal 
estate,  must  be  probated  by  the  Orphans'  Court  of  the  county. 
16  Ala.  Rep.  590-1;  2  Ala.  Rep.  235.  The  judgment  of 
that  court  becomes  binding  as  the  judgment  of  a  competent 
court,  over  subject  within  its  jurisdiction,  and  cannot  be  col- 
laterally impeached.  5  Mason  Rep.  334 ;  4  Mason  Rep.  461 ; 
8  New  Hampshire,  124 ;  3  Story  Rep.  13 ;  1  Story  Rep.  318 ; 
3  Day  Rep.  318.  While  the  same  court,  in  a  preceding 
volume,  2  Day.  163,  had  on  a  direct  appeal  decided,  a  married 
woman  could  not  make  a  will.  The  decisions  of  this  State 
have  been  of  the  strictest  character,  in  maintaining  that 
voluntary  conveyances  are  void  against  existing  creditors. 
But  to  affirm  the  doctrine  of  this  case,  would  go  a  bow  shot 
beyond  any  thing  decided,  and  effectually  forbid  a  parent 
setting  apart  any  of  his  property  for  the  benefit  of  a  wife  or 
child,  if  there  existed  the  possibility  of  a  demand  thereafter 
arising  against  him. 

John  A.  Campbell,  contra: 

1.  The  creditor,  within  the  meaning  of  the  statute  of 
frauds,  §  2,  254  Clay's  Digest,  is  one  who  has  or  may  have  a 
claim  or  demand  against  the  debtor,  upon  a  contract  in  exist- 
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ence  at  the  date  of  the  voluntary  conveyance,  and  embraces 
the  covenantee  in  a  covenant  of  general  warranty,  who  is 
evicted  by  a  title  outstanding  and  paramount  at  the  date  of 
^the  contract.  Koberts  on  Frauds,  467,  450;  10  Vesey,  360; 
18  Wendell,  375;  4  Greenleaf,  195;  8  N.  Hamp.  48;  1  Rob- 
inson Va.  R.  123 ;  Jackson  v.  Seward,  5  Cowen  R.  67 ;  8  ib. 
428;  11  Illinois  Rep.  300;  18  John.  425;  1  Conn.  275;  4 
Eng.  Con.  Ch.  R.  262 ;  18  Ala.  R.  586. 

2.  The  conveyance  of  Gannard  to  his  wife  does  not  place 
the  property  beyond  the  reach  of  his  creditors.  It  is  now  the 
property  of  Gannard,  and  liable  for  the  payment  of  his  debts. 
2  Story's  Rep.  316;  Clancy  on  Rights,  90,  98;  6  Metcalf; 
280,  320;  17  Maine  R.  301. 

3.  The  conveyance  to  the  children  is  fraudulent,  as  against 
an  existing  creditor.     18  Ala.  Rep.  586,  596,  and  cases  cited. 

4.  There  is  no  statement  in  the  bill  of  a  misjoinder  of  par- 
ties, nor  of  multifariousness.  The  question  cannot  be  raised 
here.     15  Ala.  Rep.  472 ;  10  ib.  310. 

5.  The  parties  complaining  are  jointly  liable  on  the  cove- 
nant of  warranty,  and  in  the  costs  of  the  ejectment  suit.  The 
suit  is  properly  brought  under  the  decisions  in  favor  of  cred- 
itors. 16  Ala.  Rep.  233 ;  4  Howard  S.  C.  127  ;  10  Ala.  Rep. 
432. 

6.  In  the  matter  of  the  service  of  process :  the  rules  40  and 
41  afford  the  source  from  which  the  process  in  this  case  was 
made.  The  order  of  publication  was  transmitted  to  the  pa- 
rents and  the  children ;  so  that  each  had  notice.  All  services, 
to  affect  children,  must  be  made  on  the  parents. 

7.  The  act  of  1845  was  made  for  the  benefit  of  the  defeiwL- 
ant  debtors.  The  publication  was  designed  for  their  benefit 
In  this  case  the  father  and  mother,  to  whom  the  publication 
should  have  been  transmitted  under  the  rule,  have  in  this 
case  appeared  to  the  cause,  and  have  fully  answered  the 
same.  The  bill  itself  has  been  shown  to  them,  and  they 
have  answered  it  on  knowledge.  9  Ala.  Rep.  180 ;  5  Ala. 
Rep.  158. 

8.  Had  there  been  a  publication,  it  would  have  been  sent 
to  the  parents  of  the  children  Under  the  rule.  The  record 
shows  a  service  of  a  copy  of  the  bill  upon  them.  In  the  an- 
swer of  Gannard  and  wife,  they  represent  that  the  defendants^ 
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Odavia  and  Tuskena  are  minors,  and  pray  that  their  interests 
may  be  protected  by  the  court.  Here  is  what  the  rule  in  refer- 
ence to  infants  was  designed  to  secure  for  them. 

9.  The  court  was  bound  to  appoint  a  guardian  ad  litem  in 
this  case.  Gannard  and  wife  decline,  and  repose  this  duty 
upon  the  court.  The  infants  were  then  legally  represented 
before  the  court. 

10.  The  point  cannot  be  taken  in  this  court,  that  the  publi- 
cation was  not  Ml.     7  Ala.  Eep.  823 ;  12  ib.  265. 

11.  The  bill  is  filed  upon  the  equity  of  the  act  of  1846, 
but  not  upon  the  act  itself     16  Ala.  Eep.  234. 

PHELAN,  J. — It  is  objected  to  the  decree  in  this  case, 
that  Octavia  Gannard  and  Tuskena  Gannard,  who  were  non- 
resident minors,  were  not  properly  before  the  court ;  and  the 
ground  relied  upon  to  sustain  the  objection  is,  that  it  does 
not  appear,  that  in  the  publication  which  was  made,  there  was 
any  abstract  of  the  contents  of  the  bill,  pursuant  to  Kule  17, 
Clay's  Dig.  614,  and  the  statute  of  1845,  Acts,  p.  18. 

The  insufficiency  of  the  brief  of  the  bill,  which  the  rule 
requires  to  accompany  the  order  of  publication,  or  even  its 
entire  omission,  cannot  be  urged  for  the  first  time  in  this 
court.  McGowan  v.  Branch  Bank  of  Mobile,  7  Ala.  Rep. 
823;  Cowart  v.  Harrod,  12  Ala.  265. 

They  answered  by  guardians  ad  litem  regularly  appointed, 
and  it  sufficiently  appears  that  their  interests  were  protected. 

The  objection,  that  there  is  a  misjoinder  of  complainants, 
we  consider  untenable.  All  three  of  the  complainants  held 
separate  portions  of  the  land  sold  by  Gannard  originally  to 
Eslava,  with  warranty,  and  by  him  resold  to  the  other  two 
with  warranty.  If  Eslava  was  a  creditor,  by  reason  of  the 
covenant  of  warranty  in  Gannard's  deed,  so,  likewise,  were 
the  other  two,  who  purchased  with  covenant  of  warranty  from 
Eslava,  and  were,  with  him,  ousted  by  title  paramount  to  that 
of  Gannard.  They  all  had  the  right  to  look  to  Gannard  for 
indemnity,  by  suit  on  his  covenant,  and  any  cause  which 
would  authorize  one  to  go  into  a  court  of  equity  as  a  creditor, 
would  equally  permit  him  to  join  the  others,  or  the  others  to 
join  him.  This  is  for  the  benefit  of  Gannard,  and  all  con- 
cerned, to  avoid  multiplicity  of  suits,  one  of  the  beneficent 
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objects  of  chancery  jurisdiction.  Although  the  complainants 
are  many,  the  relief  sought  is,  as  far  as  respects  the  defend- 
ants, one  in  character.  Brown  v.  Bates,  10  Ala.  Rep.  432  ; 
Story  Eq.  PI.  §  99,  et  seq. 

Where  all  the  creditors  have  a  common  interest,  as  here, 
in  all  the  objects  of  the  bill,  they  may  sue  jointly.  Story  Eq. 
PI.  §  104. 

This  brings  us  to  the  two  main  questions  in  the  case : 

1.  Does  the  covenant  of  warranty,  in  the  deed  of  Gannard 
to  Eslava  of  3d  October,  1835,  make  him  a  debtor  as  of  that 
date  to  Eslava,  and  to  purchasers  with  warranty  from  Esla- 
va, who  have  been  ousted  by  title  paramount  to  that  of  Gan- 
nard? 

2.  Will  a  voluntary  conveyance  be  treated  as  void  under 
the  statute  of  frauds  against  an  existing  creditor,  even  in  the 
absence  of  actual  fraud? 

Upon  the  first  of  these  points,  we  think  it  clear,  both  from 
reason  and  on  authority,  that  the  covenantee  in  a  deed  for 
land,  containing  a  general  covenant  of  warranty,  is  a  "  creditor'^ 
of  the  covenantor  from  the  making  of  the  deed,  within  the 
meaning  of  the  statute  of  frauds,  (Clay's  Dig.  254,  §  2,)  in  all 
cases  where  there  is  a  paramount  outstanding  title,  by  which 
he  may  be  or  actually  is  afterwards  evicted.  The  debt  cre- 
ated by  such  a  deed  from  the  warrantor  to  the  warrantee, 
differs  in  no  essential  particular  from  the  debt  created  by  a 
bond  with  condition.  In  both  cases  it  is  "  debitiim  in  2'>rrVS€nti, 
solvendum  in  Jkituro'''  upon  a  contingency.  The  deed  is  in 
substance  but  a  bond  for  the  purchase  money,  with  the  con- 
dition that  the  penalty  of  the  bond  shall  be  paid  if  the  grantee 
be  evicted,  or  that  the  grantor  shall  refund  to  the  grantee 
whatever  sum  it  may  become  necessary  for  him  to  pay  out, 
in  the  purchase  of  a  paramount  outstanding  title,  to  save 
himself  from  such  eviction.  Under  the  second  section  of 
the  statute  of  frauds,  any  one  is  a  creditor,  who  has  a  right 
by  law  to  demand,  either  presently,  or  upon  some  future 
contingency,  the  fulfillment  of  any  obligation  or  contract.  To 
give  the  statute  a  less  extensive  meaning,  would  be  to  de- 
stroy its  chief  excellence. 

Roberts  on  Frauds  459,  says ;  "  It  cannot  be  said,  that  an 
obligor  in  a  bond,  before  the  pecuniary  demand  arises  by  the 
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forfeiture,  can  be  ignorant  of  his  liability  or  danger,  so  as  to 
exempt  him  from  the  imputation  of  fraudulent  intent  upon 
this  statute  of  Elizabeth.  And,  indeed,  if  the  construction 
of  this  statute  can  properly  be  influenced  by  technical  rea- 
soning, it  may  be  remarked,  that  there  is  a  present  debt  ex- 
isting at  law  immediately  upon  the  execution  of  the  bond, 
the  condition  being  a  condition  subsequent  only,  and  operat- 
ing merely  upon  the  remedy,  mthout  in  any  manner  chang- 
ing, diminishing,  or  qualifying  the  debt  itself" 

Sutherland,  J.,  in  Jackson  v.  Seward,  5  Co  wen,  71,  says: 
"  The  question  of  creditor  or  not  cannot  turn  on  the  ground 
of  contingent  liability,  when  considering  this  act,  (statute  of 
frauds).  If  it  should,  all  endorsers  and  sureties  would  be  de- 
prived of  its  protection," 

It  is  argued,  that  the  English  statute  and  the  New  York 
statute  contain  the  words,  "  creditors  and  others^''  and  that 
our  statute  contains  the  word  creditors  only :  and  that  there- 
fore the  English  and  New  York  cases  upon  this  point  rest  on 
a  broader  basis  than  our  statute.  In  cases  where  the  effort 
was  to  set  aside  voluntary  conveyances,  as  fraudulent,  when 
they  were  made  pending  actions  for  torts  against  the  makers, 
and  before  judgment  recovered,  and  in  some  other  cases,  some 
stress  seems  to  have  been  laid  on  the  words,  "  and  others.^^ 
Jackson  v.  Myers,  18  John.  427  ;  Lewkner  v.  Freeman,  Prec. 
in  Ch.  105 ;  3  Coke,  82  ;  Taylor  v.  Jones,  2  Atkins,  600. 

In  commenting  on  the  case  in  2  Atkins,  Taylor  v.  Jones,  Mr. 
Lomax,  in  his  Digest,  Vol.  2,  341,  uses  this  language :  "  The 
omission  of  these  words,  ^^  ayid  others,^^  in  the  act  of  assembly 
of  Virginia,  has  not,  however,  according  to  the  generally  re- 
ceived impressions  of  the  legal  profession,  varied  the  con- 
struction of  the  statute  in  this  particular.  We  have  in  our 
act  retained  that  expression  of  the  statute  of  Elizabeth  which 
is  equally  comprehensive :  "  the  person  or  persons,  &c.,  whose 
debts,  suits,  demands,  &c.,  shall  be  disturbed,"  &c.  The  same 
remark  will  apply  to  the  statute  of  Alabama,  which  is  an  ex- 
act copy  of  the  Virginia  statute.  Besides,  it  will  be  found, 
that  both  the  English  and  New  York  cases  expressly  decide, 
that  a  person  whose  debt  was  at  first  contingent,  is  not  the  less 
a  creditor,  according  to  the  statute,  on  that  account ;  the  word 
otJiers  is  not  invoked  in  aid  of  such.     Roberts  on  F.  459 ;  5 
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Cowen,  71 ;  East  India  Co.  v.  Clavel,  Free,  in  Ch.  877 ;  10 
Vesey,  360  ;  4  Greenleaf,  195. 

Many  authorities  are  cited  by  the  counsel  for  the  plaintiffe 
in  error,  to  show  that  the  word  creditors^  as  contained  in  our 
registration  acts,  (Clay's  Dig.  256,  §  5  ;  ib.  502,  §  2),  and  our 
act  "  to  prevent  tlie  saci-ifice  of  real  estctie^''  (Clay's  Dig.  194,  § 
10),  is  construed  to  mean  jiulgment  creditors ;  and  that  the 
same  word,  as  used  in  the  bankrupt  acts  of  England,  is  held 
not  to  extend  to  creditors  whose  debts  are  contingent.  This 
is  all  true ;  but  the  same  reasoning  which  would  uphold  such, 
a  construction  of  the  word  in  these  statutes,  would  forbid  it 
when  we  come  to  consider  the  great  object  of  the  statute  of 
frauds,  namely,  the  prevention  of  every  sort  of  dishonest 
contrivance  to  defraud  any  and  every  kind  of  honest  cred- 
itor. Although  ordinarily  none  other  ihsLnjudgnioit  o'editors 
can  proceed  in  equity,  to  set  aside  a  conveyance  void  for 
fraud,  yet  the  idea  has  never  received  countenance  from  any 
quarter,  that  a  person  must  be  a  judgment  creditor,  before  a 
deed  can  be  concocted  against  him  that  shall  be  fraudulent 
and  void  as  to  his  debt. 

We  take  it,  therefore,  to  be  sound  law,  that  a  covenantee 
in  a  deed  with  general  warranty,  is  a  creditor,  within  the 
meaning  of  the  statute  of  frauds,  at  the  date  of  the  deed, 
whenever  there  is  then  existing  an  outstanding  paramount 
title  to  that  of  his  covenantor ;  in  other  words,  that  a  liabil- 
ity, though  contingent,  is  an  existing  debt,  in  view  of  the  statute 
of  frauds. 

This  brings  us  to  the  question,  whether  a  voluntary  con- 
veyance is  good,  in  any  case,  against  an  existing  creditor ;  or, 
can  a  man  who  owes  a  debt  make  a  transfer  of  his  property 
to  his  \vife  and  children,  from  natural  love  and  affection, 
which  shall  make  such  property  no  longer  liable  for  that 
debt? 

The  doctrine  was  laid  down  explicitly  for  a  long  time,  by  a 
number  of  very  eminent  English  judges  and  chancellors,  that 
such  a  thing  could  not  be  done. 

Lord  Hardwicke,  in  Townsend  v.  Windham,  2  Vesey,  10, 
uses  this  language ;  "  I  know  no  case  on  the  13th  Eliz.  where 
a  man,  indehted  at  the  time,  makes  a  voluntary  conveyance  to 
a  child,  and  dies  indebted,  but  that  it  shall  be  considered  9, 
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part  of  his  estate,  for  the  benefit  of  his  creditors."     Koberts 
on  F.  24. 

Mr.  Roberts,  in  his  admirable  treatise  on  the  statutes  of 
frauds,  observes ;  "It  is  worthy  of  remark,  that  the  whole 
strain  of  Lord  Coke's  reasoning  in  the  last  mentioned  case, 
(Twyne's  case,  the  great  leading  case  on  this  subject),  shows 
it  to  be  his  opinion,  that  the  statute  13  Eliz.  should  be  so 
construed,  as  to  make  it  substantially  operative  to  the  benefit 
and  protection  of  hona  fide  creditors  ;  insomuch  that  a  motive 
abstractly  good  and  moral  shall,  by  the  presumption  arising 
upon  this  statute,  be  intended  fraudulent,  whenever  the  grantor 
stands  indebted  at  the  time^  against  his  hona  fide  creditors." 
Roberts  on  F.  449. 

The  plain  and  simple  rule  then  prevailed,  that,  as  to  exist- 
ing creditors,  every  mere  voluntary  conveyance  was  void, 
without  respect  to  the  motive  with  which  it  was  made ;  and 
that  as  to  subsequent  creditors,  it  would  be  held  void,  or  not, 
according  to  the  actual  intent  with  which  it  was  made,  to  be 
gathered  from  all  the  surrounding  circumstances. 

This  rule  became  relaxed  in  England,  so  far  as  to  leave  the 
actual  intent  to  govern,  as  to  the  validity  of  voluntary  convey- 
ances, in  all  cases,  and  thus  have  been  introduced  many  nice 
distinctions  and  perplexing  inquiries.  The  same  relaxation 
of  the  old  rule  has  been  followed  by  many  of  the  courts  of 
this  country,  and,  among  others,  by  the  Supreme  Court  of  the 
United  States,  and  is  countenanced  by  eminent  law  writers. 
This  whole  subject,  and  the  authorities  which  relate  to  it, 
have  been  lately  examined  with  care  by  my  brother  Chilton, 
in  the  case  of  Foote  &  Wife  v.  Cobb,  18  Ala.  Rep,  585 ;  and  I 
refer  to  his  opinion,  as  an  able  vindication  of  the  correctness 
of  the  rule.  That  opinion,  and  the  opinion  of  Chief  Justice 
Safifold,  in  the  case  of  Miller  v.  Thompson,  3  Porter,  196,  in 
which  the  law  was  first  settled  this  way  in  this  state,  will  be 
found  together  to  contain  a  fall  exposition  of  the  authorities 
on  this  subject,  and  to  them  I  refer. 

One  only  suggestion  of  my  own.  Those  who  discard  the 
old  rule,  urge  strongly  the  claims  of  wives  and  children  for 
whom  provision  has  been  made  in  good  faith,  against  those 
creditors  who  have  allowed  their  debts  to  become  old  and 
stale.    Against  such  generally,  it  may  be  remarked,  the  sta- 
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tute  oflimitations  is,  and  was  intended  to  be,  an  ample  pro- 
tection for  wives  and  children  and  every  one  else.  But  what 
will  those  who  are  influenced  by  their  sympathy  for  wives 
and  children,  do  with  cases  like  the  present,  where  the  liabil- 
ity of  the  settlor  is  a  contingent  liability,  and  the  debt  of  the 
creditor  is  a  contingent  debt,  dependent  upon  the  condition 
of  a  bond  or  the  covenant  in  a  deed.  The  debtor  may  be 
beggared  by  a  forfeited  bond  or  a  broken  covenant,  years 
and  years  after  its  execution,  without  a  shadow  of  blame  on 
his  part,  and  shall  he  remain  so,  while  the  wife  and  children 
of  his  covenantor  live,  perhaps,  in  ease  and  affluence,  upon 
the  mere  bounty  of  the  man  who  has  all  along  been  bound 
in  law  and  conscience  to  make  good  his  losses  ? 

It  only  remains  to  apply  these  principles  to  the  facts  of  the 
case. 

We  are  quite  pursuaded,  by  the  testimony  in  the  cause, 
that  Dr.  Gannard,  at  the  time  he  transferred  the  fifty  shares  of 
stock  in  the  Merchants'  Insurance  Company  of  Mobile,  to  his 
wife  and  children,  did  not  intend  to  commit  a  fraud  upon  his 
creditors.  We  have  no  question  but  that  he  was  governed  by 
correct  motives  in  what  he  did.  He  was  then  a  man  of  am- 
ple fortune ;  the  witnesses  say,  he  was  worth  a  hundred  thou- 
sand dollars,  or  thereabouts,  and  free  from  debt,  and  nothing 
was' more  reasonable  and  proper  than  that  he  should  make  a 
provision  and  advancement  not  more  extensive  than  this  for 
his  wife  and  children.  There  is  some  proof  that  he  left  Mo- 
bile clandestinely,  slUqt  making  sale  of  all  his  property,  and 
that  he  did  so  to  avoid  suits  that  were  threatened  by  his  first 
wife's  relations.  This  proof  we  think  is  satisfactorily  repelled. 
We  find  no  actual  fraud,  in  the  transfer  of  stock  to  his  wife 
and  children. 

There  is  proof,  that  previous  to  the  deed  to  Eslava,  Dr. 
Gannard  held  in  the  Bank  of  Mobile  seventy  shares  of  stock; 
of  this,  six  shares  were  in  the  name  of  his  wife,  Susanna 
Gannard,  nine  in  his  name  as  trustee  for  his  wife,  and  twelve 
shares  he  held  as  trustee  for  his  children,  Octavia  Gannard 
and  Tuskena  Gannard,  six  for  each.  On  the  7th  May,  1836,  a 
little  over  seven  months  after  the  date  of  his  deed  to  Eslava, 
Dr.  Gannard  sold  at  public  auction  these  seventy  shares  of 
stock  in  the  Bank  of  Mobile,  at  one  hundred  and  twenty-five 
47 
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dollars  the  share,  and  on  the  same  day^  7th  May  1836,  he 
transferred  fifty  shares  of  stock  which  he  had  held  since  1834, 
in  the  Merchants'  Insurance  Company  of  Mobile,  to  his  wife 
and  children,  thus  :  sixteen  shares  to  his  daughter  Octavia  ; 
sixteen  to  his  son  Tuskena,  and  eighteen  to  his  wife,  Susan- 
na Gannard.  The  dividends  on  this  stock  from  1836  to  1850, 
were  drawn  by  Guesnard  and  Lopez,  as  the  attorneys  of  the 
holders. 

The  proof  is,  that  at  the  time  of  this  transfer,  the  stock  of 
the  Merchants'  Insurance  Company  was  ranging  from  ninety 
dollars  to  par. 

So  far  as  respects  the  stock  held  in  the  name  of  Mrs.  Gan- 
nard,  we  are  all  of  opinion,  that  although  a  gift  from  her  hus- 
band to  her  separate  use,  which  would  hold  good  as  against 
his  representatives,  it  is  nevertheless  one  which  he  may  re- 
sume at  any  time  during  his  life,  and  which  will  consequently 
be  held  subject  to  the  claims  of  creditors.  5  Metcalf,  280;  2 
Story's  Eep.  316. 

As  respects  the  stock  transferred  to  the  children,  in  the 
Merchants'  Insurance  Company  of  Mobile,  my  own  mind  is 
convinced  from  the  proof,  that  this  was,  to  the  extent  of  the 
funds  realized  from  the  sale  of  the  stock  of  the  children  in 
the  Bank  of  Mobile,  only  a  re-investment  for  their  benefit,  and 
should  be  so  held.  That  it  was  not  an  original  gift  from  their 
father,  as  of  that  date,  and  therefore  subject  to  the  claim  of 
Eslava  as  pre-existing ;  but  that  it  was  a  purchase  with  their 
money,  which  it  will  be  their  right  hereafter  to  pursue  and 
recover,  if  it  is  taken  from  them  in  this  proceeding,  unless 
they  elect  to  proceed  against  the  Bank  of  Mobile  for  the 
original  stock  in  that  bank.  My  brethren  differ  from  me  on  the 
force  of  the  proof  to  this  point,  and  holding  the  transfer  of 
Merchants'  Insurance  Company  stock  to  be  a  gift  as  of  that 
date,  and  not  an  investment  of  the  money  of  the  children, 
agree  in  condeming  this  stock  likewise  to  the  satisfaction  of 
the  claims  of  creditors. 

It  only  remains  to  add,  that  the  decree  of  the  court  below 
is  affirmed. 

We  have  been  requested  by  the  counsel  for  plaintiff's  in  er- 
ror, to  reconsider  the  decision  of  this  court  in  the  case  of  Ba- 
ker et  al.  V.  The  Heirs  of  Chastang,  18  Ala.  417,  on  two 
points : 
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1.  That  a  married  woman  cannot,  by  virtue  of  the  statute 
of  this  State,  (Clay's  Dig.  596,  §  1,)  make  a  valid  will  of  real 
estate; 

2.  That  the  admitting  of  such  a  will  to  probate,  by  the 
Orphans'  Court,  is  not  conclusive  of  the  right  of  a  married 
woman  to  devise  her  real  estate,  and  that  the  heir,  notwith- 
standing the  probate  of  the  will,  may  deny  its  efficacy  as  a 
muniment  of  title,  as  against  his  title  by  descent. 

The  contrary  propositions  were  relied  on  in  that  action  to 
make  good  the  deed  of  Gannard  to  Eslava,  as  against  the 
heirs  of  the  first  Mrs.  Grannard,  who  was  a  Chastong,  and  who 
devised  to  her  husband  the  real  estate  in  controversy  in  that 
suit,  and  whose  will  was  probated  by  the  Orphans'  Court  of 
Mobile. 

Agreeably  to  the  request  of  the  counsel,  we  have  carefully 
reconsidered  the  decision  in  that  case,  on  the  points  in  ques- 
tion, and  are  fully  satisfied  with  that  decision,  and  deem  it 
needless  to  do  more  than  refer  to  the  reasoning  and  authori- 
ties of  the  opinion  in  that  case,  as  conclusive  of  the  same 
points  presented  by  the  answer  of  the  defendants  in  this  case. 
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1.  The  law  will  not,  in  the  absence  of  an  express  stipulation  between  the  parties, 
compel  cue  partner  to  pay  interest  to  his  co-partners  on  the  amount  by  which 
their  capital  exceeds  his. 

2.  But  partners  may  enter  into  such  stipulations  respecting  the  division  of  the 
profits,  or  the  advantages  which  each  is  to  derive  therefrom,  as  they  may  see  fit, 
unless  their  pretended  contract  is  a  mere  device  or  cover  for  usury,  and  such  con- 
tract, being  legal,  would  form  the  rule  by  which  the  rights  of  each,  in  the  set- 
tlement of  their  joint  affairs,  would  be  ascertained  and  adjusted. 

3.  The  books  of  a  firm,  to  wliich  all  the  partners  have  had  free  access,  are  evi- 
dence for  and  against  each  partner,  in  settling  the  partnership  accounts ;  and 
the  entries  therein  must  be  considered  at  least  prima  facie  correct 

4.  When  the  partnership  accounts  have  been  made  out  and  settled  after  full  de- 
liberation, it  requires  clear  and  convincing  proof  of  error,  and  further  tliat  this 
error  was  imknown  at  the  time  of  the  settlement  to  the  party  complaining,  to 
induce  a  court  of  equity  to  open  the  account. 

6.  If  the  evidence  leaves  the  mind  in  doubt  whether  there  is  error  or  not,  the 
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court  must  decide  against  the  existence  of  error,  the  burthen  of  proof  resting 
upon  liim  who  compkins  of  errors  in  a  stated  accoimt 

Error  to  the  Chancer}^  Court  of  Mobile. 
Tried  before  the  Hon.  J,  W.  Lesesne. 

This  bill  was  filed  by  Murray  F.  Smith  against  his  late 
partners  Robert  Desha  and  John  F.  Sheppard,  for  the  purpose 
of  correcting  certain  alleged  errors  in  the  settlement  of  the 
partnership  accounts.  The  bill  alleges  that  on  the  1st  Octo- 
ber, 1841,  complainant  was  admitted  a  partner  in  the  firm  of 
Desha,  Sheppard  &  Co.;  that  he  did  not  converse  with  Shep- 
pard in  relation  to  the  partnership,  but  Desha  informed  him 
that  the  firm  had  been  formed,  and  "that  he  was  a  partner  on 
equal  terms  with  the  others  ;"  that  there  were  no  articles  of 
association,  and  no  discussions  between  parties  as  to  the  terms; 
that  the  firm  was  dissolved  in  April,  1845,  by  the  withdrawal 
of  Sheppard,  and  the  accounts  were  made  up  for  settlement 
under  the  direction  of  Sheppard,  who  had  the  principal  charge 
of  the  books  of  the  firm ;  that  the  business  was  continued  by 
Desha  and  Smith,  under  the  firm  name  of  Desha,  Smith  &  Co, 
until  April,  1847,  when  the  firm  was  dissolved  by  the  act  of 
Desha;  that  no  change  took  place,  at  the  formation  of  the 
new  firm,  in  the  relation  of  the  partners,  but  Desha  success- 
fully asserted  his  right  to  Sheppard's  interest  in  the  firm,  and 
the  partnership  of  Desha,  Smith  &  Co.,  was  settled  on  that 
basis. 

The  alleged  error  consists  in  the  principle  on  which  inter- 
est was  calculated  among  the  partners.  Smith  being  charged 
with  interest  in  favor  of  both  Desha  and  Sheppard,  on  the 
amount  by  which  their  capital  exceeded  his.  The  complain- 
ant alleges  that  his  attention  was  first  drawn  to  this  error  in 
1847,  on  the  settlement  of  the  accounts  of  Desha,  Smith  & 
Co.,  at  which  time  the  subject  was  discussed  between  him 
and  Desha,  and  the  error  was  admitted  and  corrected  in  their 
settlement.  The  book-keeper  of  Desha,  Sheppard  k  Co.  con- 
tinued to  act  in  the  same  capacity  for  Desha,  Smith  &  Co.,  and 
had  carried  the  same  error  into  their  books.  After  the  settle- 
ment of  the  affairs  of  Desha,  Smith  &  Co.,  complainant  exam- 
ed  the  books  of  Desha,  Sheppard  &  Co.,  and  did  not  ascer- 
tain the  true  condition  of  the  accounts  until  the  latter  part  of 
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the  year  1848,  and  he  then  notified  Desha  and  Sheppard  of 
the  existence  of  the  errors. 

The  answers  of  Desha  and  Sheppard  admit  that  the  part- 
nership of  Desha,  Sheppard  &  Co.,  was  formed  without  any 
conversation  having  taken  place  between  Sheppard  and 
Smith,  and  that  Smith  was  to  receive  one  third  of  the  profits ; 
but  they  insist  that  it  was  agreed  between  them,  that  Smith 
should  pay  interest  to  each  one  of  them  on  the  amount  by 
which  their  capital  exceeded  his,  and  interest  was  charged 
against  him  accordingly.  They  also  rely,  by  way  of  plea  in 
bar,  upon  the  stated  accounts  and  settlements  of  the  partner- 
ship afiairs. 

It  is  unnecessary  to  give  a  detailed  statement  of  the  evi- 
dence. The  Chancellor  deemed  it  sufficient  to  support  the 
bill,  and  rendered  a  decree  in  favor  of  the  complainant ;  and 
his  decree  is  now  assigned  for  error. 

Hopkins  and  Stewart,  for  plaintiifs  in  error. 
Campbell  and  Phillips,  contra. 

DARGAN,  C.  J. — Robert  Desha  and  John  F.  Sheppard 
previous  to  the  first  of  October,  1841,  were  partners  in  trade, 
and  carried  on  a  factorage  and  commission  business  in  the  city 
of  Mobile.  On  that  day  they  admitted  Murray  F.  Smith  as 
a  member  of  the  firm,  and  the  business  was  conducted  under 
the  name  and  style  of  Desha,  Sheppard  &  Co.  In  the  latter 
part  of  April,  1845,  the  firm  was  dissolved  by  the  withdraw- 
al of  Sheppard,  and  the  accounts  between  the  partners  were 
made  out  and  settled.  Desha  and  Smith  then  formed  a  new 
firm  under  the  name  of  Desha,  Smith  &  Co.,  and  continued 
the  same  business,  but  Sheppard  had  no  interest  in  this  latter 
firm.  Murray  F.  Smith,  the  complainant,  now  files  his  bill 
impeaching  the  account  between  Desha,  Sheppard  and  him- 
self for  errors.  The  bill  specifies  the  errors,  which  consist, 
as  it  is  alleged,  in  several  entries  against  Smith  in  favor  of 
both  Desha  and  Sheppard,  by  which  Smith  is  made  to  pay  to 
both  his  partners^  interest  at  the  rate  of  eight  per  cent  annvally^ 
upon  all  the  capital  l)oth  had  in  the  firm,  over  and  above  the 
amount  furnished  by  Smith ;  thus,  on  the  first  day  of  October, 
1842,  he  was  charged  with  interest  in  favor  of  Sheppard  to 
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the  amount  of  $1851  jVo  j  whicli  would  be  the  amount  of  in- 
terest that  the  capital  furnished,  over  and  above  the  amount 
furnished  by  Smith,  would  yield,  if  it  had  been  loaned  to  a 
stranger  and  not  employed  by  the  firm ;  and  on  the  first  of 
October  of  each  succeeding  year,  Smith  was  charged  with  in- 
terest upon  the  same  principle,  in  favor  of  Desha  and  Shep- 
pard. Thus,  Smith  was  charged  with  interest  annually,  at 
the  rate  of  eight  per  cent.,  upon  all  the  capital  each  of  the 
other  two  partners  had  in  the  firm,  above  the  amount  furnish- 
ed by  Smith.  The  bill  alleges  that  the  complainant  was  ad- 
mitted as  a  member  of  the  firm  upon  terms  of  equality,  and 
that  this  mode  of  computing  interest  in  favor  of  his  partners 
violates  this  principle  of  equality. 

The  answers  of  both  defendants  admit,  that  the  complainant 
was  admitted  as  a  partner  of  their  firm  at  the  time  stated  in 
the  bill,  and  also  admit  that  he  was  to  receive  one  third  of  the 
profits,  and  was  entitled  to  equal  control  as  a  partner  in  the 
management  of  the  business ;  but  they  deny  that  there  is  er- 
ror in  those  charges,  and  insist  that  it  was  one  of  the  terms  of 
the  agreement  by  which  Smith  was  admitted  as  a  partner, 
that  he  should  pay  interest  to  his  partners  in  the  manner  in 
which  it  was  charged  in  their  books,  and  in  the  account  cur- 
rent between  them,  which  was  settled  in  April,  1845 ;  and 
they  insist  upon  this  stated  account,  as  a  bar  to  the  relief 
sought  by  the  bill. 

From  this  summary  statement  of  the  case,  it  is  apparent 
that  the  main  question,  touching  the  merits  of  the  controversy, 
is,  to  ascertain  the  terms  of  the  partnership  between  Desha, 
Sheppard  and  Smith ;  for  it  is  too  clear  to  admit  of  argument, 
that  if  they  were  equal  partners,  and  there  was  no  stipulation 
in  the  partnership  agreement,  that  Smith  should  pay  them  in- 
terest in  the  manner  in  which  he  was  charged  therewith,  there 
would  then  be  errors  in  the  account ;  for  Smith  is  made  to  pay 
the  entire  interest  on  capital  used  for  the  mutual  benefit  of 
the  firm.  This  the  law  would  not  compel  him  to  do,  in  the 
absence  of  a  stipulation  to  that  effect.  But  I  think  it  is  also 
equally  clear,  that  if  by  the  terms  of  the  partnership.  Smith 
agreed  to  pay  his  partners  interest  in  the  manner  in 
which  he  was  charged,  then  there  is  no  error  in  the  accounts, 
and  he  has  not  been  improperly  or  illegally  charged  with  in- 
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threat  Partners  may  enter  into  such  stipulations  respecting 
the  division  of  the  profits,  or  the  advantages  that  each  is  to 
derive  therefrom,  as  they  see  fit,  (unless  indeed  their  pretend- 
ed contract  was  a  mere  device  or  cover  for  usury;)  and  such 
contract  being  legal  would  form  the  rule,  by  which  the  rights 
of  each,  in  the  settlement  of  the  joint  affairs  would  be  ascer- 
tained and  adjusted :  Coll.  on  Partnership,  54 ;  Story  on  Part- 
nership, 28  §  23.  We  must,  therefore,  look  to  the  pleadings 
and  evidence,  for  the  purpose  of  ascertaining  whether  Smith 
agreed,  upon  becoming  a  member  of  the  firm,  to  pay  his  co- 
partners interest  in  the  manner  he  was  charged  therewith  in 
the  account  which  he  settled.  The  contract  of  partnership  be- 
tween the  complainant  and  the  defendants  was  not  reduced  to 
writing,  audit  is  admitted  by  the  bill,  as  well  as  in  the  answer 
of  Sheppard,  that  the  terms  upon  which  Smith  became  a 
member  of  the  firm  were  not  discussed  between  him  and 
Sheppard,  and  the  answer  of  Desha  in  substance  denies  that 
the  complainant  became  a  partner  upon  any  other  terms,  than 
those  indicated  by  the  account.  He  states  that  the  terms  of 
the  partnership  were  agreed  upon  by  Sheppard  and  himself; 
which  were,  that  the  profits  were  to  be  equally  divided 
between  the  three  parties,  but  that  the  complainant  was  to 
pay  individually,  to  both  Desha  and  Sheppard,  interest  an- 
nually at  the  rate  of  eight  per  cent,,  for  any  excess  of  capital 
both  or  either  had  or  might  have  at  any  time,  in  the  firm, 
above  the  amount  that  might  be  furnished  by  the  complain- 
ant, and  that  these  were  the  only  terms  ever  proposed  by  De- 
sha t )  complainant,  and  that  he  accepted  them.  The  answer 
of  Sheppard  also  insists,  that  these  were  the  terms  on  which 
the  complainant  became  a  member  of  the  firm  of  Desha, 
Sheppard  &  Co.  In  support  of  the  answers,  and  to  disprove 
errors  in  the  accounts,  the  defendants  mainly  rely  upon  the 
entries  contained  in  their  books,  by  which  the  complainant 
was  charged  with  interest  conformably  to  the  view  of  the  part- 
nership agreement  as  contained  in  their  answers,  and  also, 
upon  the  fact,  that  upon  the  dissolution  of  the  firm  by  the  with- 
drawal of  Sheppard,  the  accounts  between  the  partners  were 
examined  by  Smith,  the  complainant,  and  by  him  settled 
without*. objections.^  It  also  appears,  that  these  entries  were 
made  in  the  books  of  the  firm  about  the  time  they  repectively 
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bear  date,  and  that  Smith  had  free  access  to  the  books  of  the 
firm,  though  they  were  more  particularly  under  the  charge 
of  Sheppard  than  of  any  other  member  of  the  firm. 

It  is  a  well  established  principle,  that  entries  in  the  books 
of  a  firm,  to  which  all  the  members  have  had  free  access,  are 
evidence  for  and  against  each  partner  in  settling  the  partner- 
ship accounts  ;  such  entries,  at  the  least,  must  be  considered 
as  prima  facie  correct:  Heart  v.  Corning,  3  Paige  566;  7  ib. 
483 ;  Allen  v.  Coit,  6  Hill  318 ;  Millandon  k  Son  v.  Sylves- 
ter, 8  La.  E.  262-268;  11  Con.  En.  Ch.  K.  269;  Coll.  on 
Partnership,  Perkins'  Ed.,  Note  1.  But  when  the  accounts 
between  the  partners  have  been  made  out  and  settled  after 
full  deliberation,  they  become  much  more  stringent  proof  of 
their  correctness  ;  for  the  settlement  shows  the  assent  of  the 
mind,  after  an  examination  of  the  accounts,  that  they  are  cor- 
rect, and  consequently  that  there  is  no  false  or  erroneous  charge 
contained  in  them  ;  and  it  requires  clear  and  convincing  proof 
of  error,  and  further  that  this  error  was  unknown  to  the  party 
at  time  of  the  settlement,  to  induce  a  court  of  equity  to  open 
the  account  thus  settled.  All  the  authorities  agree,  that  the 
burthen  of  proof  lies  on  him  who  complains  of  errors  in  a 
stated  account,  and  errors  which  he  does  not  clearly  establish 
cannot  be  presumed  to  exist :  Chappedilane  v.  Dechenaux,  4 
Cranch306;  Wilde  v.  Jenkins,  4  Paige  481 ;  Langdon  v. 
Koane,  adm'r.,  6  Ala.  518,  and  cases  there  cited.  Hence,  if 
the  evidence  leaves  the  mind  in  doubt  whether  there  is  error 
or  not,  the  court  must  decide  against  the  existence  of  the  er- 
ror. In  the  language  of  Ch.  Justice  Marshall,  "no  practice 
could  be  more  dangerous,  than  that  of  opening  accounts  which 
the  parties  themselves  have  adjusted,  supported  by  probable 
or  doubtful  testimony." 

Eelying  on  this  rule  of  law,  a  majority  of  the  court,  after 
a  full  and  deliberate  examination  of  all  the  evidence,  and  the 
circumstances  connected  with  this  cause,  have  come  to  the 
conclusion,  that  the  testimony  does  not  establish  errors  in  the 
account ;  they  think  that,  at  the  most,  it  only  creates  a  doubt 
whether,  by  the  terms  of  the  partnership  agreement,  Smith 
was  to  pay  his  partners  interest  in  the  manner  in  which  he 
was  charged,  and  that  testimony  which  only  renders  it  doubt- 
ful whether  the  account  is  erroneous  or  not,  is  insufficient  to 
open  it,  especially  after  it  has  been  settled  and  paid. 
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For  myself,  however,  I  must  say,  that  though  I  fully  agree 
with  the  court  on  all  the  principles  of  law  that  have  guided 
them  to  their  conclusion  of  fact,  yet,  weighing  the  evidence 
and  the  circumstances  connected  with  the  cause,  my  mind  is 
forced  to  a  diflferent  conclusion,  and  I  can  but  believe  that 
the  evidence  clearly  establishes  errors,  and  that  the  complain- 
ant was  not  apprized  of  their  existence  at  the  time  the 
account  was  settled  and  paid.  I,  however,  do  not  deem  it 
necessary  to  enter  into  an  argument  upon  the  facts,  to  show 
the  train  of  reasoning  that  has  led  me  to  this  conclusion ;  it 
could  not  influence  the  court,  for  we  have  deliberately  dis- 
cussed and  weighed  all  the  evidence ;  it  could  not  benefit  the 
parties  in  interest,  nor  be  of  use  to  any  one ;  it  could  only 
extend  this  opinion  unnecessarily,  and  this  I  am  not  disposed 
to  do.  It  is  sufl&cient  to  say,  that  as  a  majority  of  the  court 
are  satisfied,  that  the  evidence  does  not  clearly  show  errors  in 
the  account,  the  decree  must  be  reversed  and  the  bill  dis- 
missed ;  and  this  renders  it  unnecessary  to  examine  any  other 
question  raised  in  the  argument. 

June  8. — This  cause  has  been  re-argued  since  the  organiza- 
tion of  the  court  with  five  Judges,  and  a  majority  of  the 
court  adhere  to  the  decision  delivered  at  the  previous  term. 
We  all  agree  on  the  principles  of  law  announced  in  the 
opinion,  and  a  majority  think  the  evidence  insufiicient  clearly 
to  establish  error  in  the  account.  For  myself,  however,  I 
still  remain  of  the  same  opinion,  and  think  the  complainant 
entitled  to  relief  upon  the  facts  established  by  the  pleadings 
and  proof,  and  my  brother  Goldthwaite  concurs  with  me. 

Let  the  decree  of  the  Chancellor  be  reversed,  and  the  bill 
here  dismissed. 


PAULDING  vs.  LEE  and  IVEY. 

1.  It  teems,  that  the  eighth  section  of  the  baiikrupt  act  of  August  19,  1841,  pro- 
vides a  general  limitatiou  which  'm  alike  applicable  to  suits  for  the  recovery  of 
specific  property  and  choses  in  action,  and  is  not  confined  in  its  operation  to 
suits  for  the  recovery  of  property  in  which  the  defendant  sets  up  an  adverse 
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claim.  {Per  Dargan,  C.  J.,  and  Chilian,  J.,  the  other  Judges  expressing  no 
opinion.) 

2.  It  is  a  general  rule  in  equity  that  relief  cannot  be  granted  upon  matters  which 
are  not  alleged  in  the  bill,  although  they  may  be  proved,  and  that  every  ma- 
terial allegation  must  be  put  in  issue  by  the  pleadings.  The  decree  must  be 
predicated  upon  the  allegations  and  the  proof,  between  which  there  must  be  a 
substantial  conformity. 

3.  Where  a  bill  is  filed  to  enforce  an  express  trust,  alleged  to  have  been  created 
by  the  agreement  of  the  defendant  to  receive  and  collect  claims, /or  the  securi- 
ty of  a  demand  due  the  firm  of  R.,  S.  6:  Co.,  proof  of  an  agreement  made  by 
the  debtor  of  R.,  S.  &  Co.  with  the  defendant,  that  the  latter  should  receive  and 
collect  certain  claims,  and  should  pay  the  proceeds  either  to  the  debtor  himself, 
or  to  three  firms  of  which  R.,  S.  &  Co.  was  one,  does  not  sustain  the  allegations 
of  the  bill. 

Error  to  the  Chancery  Court  of  Perry. 
Tried  before  the  Hon.  W.  W.  Mason. 

This  was  a  bill  filed  by  William  K.  Paulding,  and  it  alleges 
that  he  is  the  owner  of  a  receipt  given  by  the  defendant  Lee, 
as  an  attorney  at  law,  to  Eoss,  Strong  &  Co.,  for  certain  de- 
mands due  to  said  firm  from  Goodwin  &  Ivey,  which  receipt 
had  been  sold  at  a  bankrupt  sale  by  the  assignee  as  a  portion 
of  the  assets  of  Ross,  Strong  &  Co.  It  is  averred,  that  in 
July,  1834,  an  agreement  was  entered  into  between  Jno.  M. 
Ross,  Silas  Ivey  and  Lee,  by  which  Ross,  Strong  &  Co.  were 
to  leave  their  said  demands  against  Goodwin  &  Ivey  in  the 
hands  of  Lee,  as  an  attorney  at  law,  for  collection,  and  that 
Goodwin  &  Ivey  should  turn  over  to  Lee  notes  on  solvent 
persons  residing  in  the  neighborhood  (their  solvency  to  be 
judged  of  by  Lee)  sufficient  in  amount  to  pay  off  and  dis- 
charge the  demands  so  left  by  R.,  S.  &  Co.  That  this  agree- 
ment was  carried  out — the  notes  were  left  with  Lee,  who 
proceeded  to  collect  them,  and  has  derived  therefrom  money 
sufficient  to  pay  the  demands  mentioned  in  his  receipt,  but 
that  he  has  failed  to  pay  it  over,  or  to  give  any  list  of  the 
claims  so  deposited  with  him,  and  has  fraudulently  combined 
with  Ivey,  to  convert  the  fund  so  raised  from  the  collaterals 
to  their  own  use,  withholding  from  R.,  S.  k  Co.  all  informa- 
tion as  to  what  he  has  done  with  the  same.  That  Lee  pre- 
tends that  he  has  collected  nothing  from  the  claims,  that  they 
were  insolvent;  whereas  the  complainant  avers  they  were 
good,  and  that  enough  of  them  were  collected  to  pay  the  de- 
mands of  R.,  S.  k  Co. 
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That  said  Lee  was  guilty  of  gross  negligence  and  fraud,  in 
failing  to  commence  suit  against  Goodwin  &  Ivey,  and  failed 
to  sue  on  the  same  until  the  spring  of  18-36.  That  Ivey  had 
real  and  personal  property  suflScient  to  pay  double  the 
amount  of  said  debts,  which  property  Lee  aided  him  in  dis- 
posing of  privately,  and  in  removing  to  Mississippi  portions 
of  the  personal  property,  with  a  view  of  defrauding  E.,  S. 
&Co. 

That  Goodwin  &  Ivey  pretend  to  have  obtained  a  dis- 
charge under  the  bankrupt  act  of  19th  August,  1841,  but  the 
discharge  is  fraudulent,  by  reason  of  the  wilful  and  fraudulent 
refusal  on  the  part  of  Ivey  to  surrender  certain  articles  of 
property  which  are  described  in  the  bill.  That  the  receipt  of 
Lee  to  R.,  S.  &  Co.,  was  sold  by  the  assignee  in  bankruptcy 
in  1840. 

This  bill  was  filed  on  the  18th  February,  1847.  Lee  and 
Ivey  are  both  made  defendants,  and  the  prayer  is  for  a  dis- 
covery, and  that  they  may  be  decreed  to  pay  what  has  been 
received  or  collected  from  the  collaterals,  and  such  other  sum 
or  sums  as  might  have  been  collected  but  for  the  fraud  and 
negligence  of  the  defendants ;  also,  that  the  discharge  of  Ivey 
in  bankruptcy  be  set  aside  and  annulled. 

Lee  and  Ivey  both  answer,  and  deny  that  any  such  agree- 
ment as  that  set  up  in  the  bill  was  ever  entered  into,  or  that 
any  notes  were  ever  deposited  by  Ivey,  for  the  firm  of  which 
he  was  a  member,  with  Lee,  for  the  benefit  of  Ross,  Strong 
&  Co.,  as  charged. 

Lee  states,  in  his  answer,  that  he  was  the  attorney  at  law 
for  Goodwin  &  Ivey,  and  had  received  from  them,  for  col- 
lection, certain  notes,  for  which  he  had  given  no  receipt ;  that 
afterwards  Ivey  procured  from  him  a  receipt  for  said  notes, 
specifying  that  when  collected,  the  proceeds  should  be  paid 
to  said  Goodwin  &  Ivey,  or  to  the  payment  of  certain  claims 
in  Lee's  hands  for  collection  in  favor  of  Turner  &  Lewis, 
Ross,  Strong  &  Co.,  and  Mott  k  Thompson ;  that  these  notes 
were  sued  upon  in  the  name  of  Ross,  Strong  &  Co. ;  one  hun- 
dred and  seventy-seven  yV^  dollars  only  have  been  collected 
from  them,  fifty-five  of  which  he  has  paid  to  Messrs.  Turner 
&  Lewis,  and  has  their  receipt  therefor;  he  denies  all  com- 
bination with  Ivey  to  defraud  R.,  S.  &  Co.,  and  avers  that  he 
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never  refused  to  account  or  furnish  information  when  called 
on ;  he  insists  that  he  has  been  guilty  of  no  negligence  or 
bad  faith,  but  on  the  contrary,  that  he  has  fully  discharged 
his  duty  as  an  attorney,  both  in  respect  to  the  notes  left  with 
him  by  Eoss,  Strong  &  Co.,  and  those  deposited  by  Ivey  & 
Goodwin  as  above  stated ;  he  claims  the  benefit  of  the  statute 
of  limitations,  and  demurs  generally  to  the  complainant's  bill. 

The  answer  of  Ivey  substantially  corresponds  with  that  of 
Lee,  respecting  the  notes  transferred  to  the  latter  by  the  firm 
of  Goodwin  &  Ivey;  admits  that  he  promised  one  of  the 
members  of  the  firm  of  E.,  S.  &  Co,  to  hand  over  to  Lee 
notes  and  accounts  to  a  large  amount,  for  the  use  and  benefit 
of  E.,  S.  &  Co.,  Mott  &  Thompson,  Turner  &  Lewis,  and  Jack 
F.  Eoss,  but  that  Ivey  &  Goodwin  never  complied  with  this 
promise,  and  determined  to  make  another  arrangement  with 
said  effects.  Said  Ivey  insists  on  the  validity  of  his  bank- 
rupt certificate  of  discharge,  and  demurs  to  the  bill. 

Numerous  witnesses  were  examined,  and  so  much  of  their 
testimony  as  is  important  to  be  considered  may  be  thus 
stated : 

Norflett  Goodwin,  the  late  partner  of  Ivey,  says,  that  said 
late  firm  was  indebted  to  E.,  S.  &  Co.  in  the  sum  of  about 
$2000  in  1833-4 ;  that  in  the  spring  of  1834,  the  firm  being 
in  failing  circumstances,  it  was  agreed  between  him  and  Ivey 
that  they  should  effect  a  compromise  with  their  creditors, 
among  whom  were  E.,  S.  &  Co. ;  that  Lee  was  employed  to 
aid  them  in  this  matter,  and  agreed  to  take  their  notes  and 
accounts,  an  inventory  of  which  was  made  out  upon  their 
ledger,  amounting  to  eleven  or  twelve  thousand  dollars,  many 
of  which  were  good.  He  states  there  was  no  written  agree- 
ment in  regard  to  the  compromise,  and  recollects  no  pledges 
of  Lee,  other  than  as  an  attorney  at  law,  to  collect  the  claims 
so  placed  in  his  hands  so  far  and  as  fast  as  he  could,  for  the 
benefit  of  the  creditors.  "  That  the  understanding  between  all 
the  parties,  viz :  Eoss,  Strong  k  Co.,  Jack  F.  Eoss,  Turner  & 
Lewis,  Mott  &  Thompson,  and  John  M.  Mott,  and  the  firm  of 
Ivey  &  Goodwin  was,  that  if  none  of  the  other  creditors  of  the 
firm  than  those  named  should  come  into  the  arrangement,  then 
those  already  named  should  derive  the  whole  benefit  of  it ;  that 
Lee,  the  attorney  for  the  firm,  should  take  the  books,  papers, 


JUNE  TERM,  1852. 757 

Paulding  V.  Lee  and  Ivey. 


&c.,  of  the  concern,  do  the  best  he  could  with  them,  and  get  a 
full  release  from  all  the  creditors  above  named  in  favor  of  said 
Ivey  k  Goodwin ;"  that  before  the  claims  of  R.,  S.  &  Co. 
were  sent  up,  the  firm  of  Ivey  &  Goodwin  had  employed  said 
Lee  as  their  attorney,  and  had  paid  him  the  sum  of  $200,  but 
had  not  delivered  over  to  him  their  claims.  Witness  also 
states,  that  finding  on  his  return  from  North  Carolina  in  1835 
that  Lee  had  brought  suit  against  the  firm  of  Ivey  &  Good- 
win in  favor  of  R.,  S.  &  Co.  and  others,  he  inquired  of  him 
how  he,  being  the  attorney  of  Ivey  &  Goodwin  in  the  matter, 
could  bring  suits  against  them  in  favor  of  the  creditors  of  said 
firms  above  named,  and  was  informed  by  Lee  that  the  suit  or 
suits  had  been  brought  by  Ivey's  consent,  and  that  it  would 
be  to  the  advantage  of  Ivey  k  Goodwin. 

John  W.  Mott  states,  that  being  informed  by  J.  M.  Ross  at 
Ivey  &  Goodwin's  store  that  R.,  S.  &  Co.  were  leaving  their 
claims  with  Lee  for  collection,  and  that  Goodwin  k  Ivey  had 
agreed  to  deposit  claims  with  Lee  to  be  collected  for  their 
benefit,  he  left  his  claim  with  said  Lee,  taking  his  receipt, 
with  the  understanding  that  it  should  be  similarly  secured ; 
that  he  has  called  since  on  him  to  learn  the  condition  of  the 
claim,  and  has  uniformly  been  informed  that  nothing  has 
been  derived  from  the  assets  placed  in  his  hands. 

John  Mc  D.  Ross  deposes,  that  in  July,  1834,  he,  being  a 
member  of  the  firm  of  R.,  S.  k  Co.,  placed  the  demands  of 
said  firm  against  Ivey  k  Goodwin,  amounting  to  $2000,  in 
the  hands  of  C.  W.  Lee,  for  collection,  as  an  attorney  at  law ; 
that  Lee  informed  him  he  had  received  from  I.  k  G.  claims 
on  different  individuals,  sufiicient  to  secure  the  amount  of 
their  indebtedness  to  R.,  S.  &  Co. ;  that  Ivey  &  Goodwin 
made  an  assignment,  and  applied  to  their  creditors,  of  whom 
R.,  S.  &  Co.  were  among  the  number,  and  proposed  the  con- 
ditions of  the  assignment  should  be  acceded  to  on  or  before 
the  28th  or  29th  July,  1834 ;  that  on  the  19th  of  said  month, 
witness  proposed  to  Ivey  k  Goodwin  that  he  would  leave  his 
claims  with  said  Lee,  to  whom  they  promised,  if  the  creditors 
should  not  perfect  the  assignment  by  consenting  to  it  by  the 
29th  July,  1834,  they  (I.  &  G.)  would  place  in  the  hands  of 
said  Lee  good  and  solvent  notes  in  said  county,  and  known  to 
said  Lee  to  be  good,  sufficient  to  pay  the  indebtedness  of  I.  & 
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G.  to  Ross,  Strong  &  Co. ;  that  he  afterwards  called  upon  Lee 
to  pay  the  amount  collected,  but  was  informed  by  him  he 
had  not  collected  enough  to  pay  the  cost. 

Thomas  Strong  says,  his  understanding  was,  that  all  the 
claims  placed  by  I.  &  G.  in  Lee's  hands,  were  for  the  benefit 
of  E.  S.  &  Co.  and  Jack  F.  Ross ;  that  he  called  on  said 
Lee  in  the  summer  of  1838,  for  settlement,  but  was  answered 
by  him  that  Ivey  &  Goodwin  had  made  collections  of  all  the 
good  debts,  and  he  had  nothing  left  for  R.  S.  &  Co.;  that  he 
frequently  wrote  him  on  the  subject,  but  received  no  answers. 

Clinton  Ford  proves,  that  he  was  the  book  keeper  of  Jack  F. 
Ross ;  that  in  1833,  Goodwin  &  Ivey  were  indebted  to  said 
Ross  in  the  sum  of  six  thousand  dollars,  which,  so  far  as 
the  books  of  said  firm  disclosed,  remains  unpaid.  He  exhi- 
bits a  letter  written  by  the  defendant  Lee  to  J.  F.  Ross,  dated 
24th  March,  1835,  asking  for  advice,  whether  he  should  ac- 
cept security  of  I.  &  G.,  in  discharge  of  their  indebtedness,  to 
the  amount  of  twenty -five  hundred  dollars,  or  whether  he 
should  refuse  this,  and  contend  for  the  full  amount  of  the 
claims,  the  collection  of  which  depended,  in  his  opinion,  up- 
on the  contingency,  as  to  whether  Goodwin  did  not  remove  his 
property  from  the  State ;  stating  also,  that  he  was  unable  to 
say  what  amount  would  be  finally  realized  upon  the  notes 
Goodwin  &  Ivey  had  delivered  to  him ;  that  many  of  them 
were  valueless. 

This  witness  also  exhibits  a  letter  from  Ivey  to  J.  F.  Ross, 
dated  on  the  same  day  with  that  from  Lee,  stating  that  Good- 
win had  pocketed  the  funds  which  should  have  gone  to  the 
payment  of  the  debts ;  that  Lee  was  pressing  the  claims 
ao"ainst  the  firm,  in  order  to  subject  certain  slaves  in  Good- 
win's possession,  to  their  payment;  that  the  proceeds  of 
these,  with  what  he  can  collect  from  the  notes  left  with  him, 
will  render  the  creditors  of  the  firm  tolerable  secure. 

The  depositions  of  Ivey  and  Brown  fully  sustain  the  an- 
swers ;  that  of  Ivey  is  attacked  by  several  witnesses,  who 
prove  his  general  character,  such  as  to  render  him  unworthy 
of  credit,  while  on  the  other  hand,  a  larger  number  prove 
him  to  be  a  man  of  good  reputation  for  truth  and  veracity. 

The  record  contains  much  proof,  showing  payments  made 
to  Lee  on  certain  notes  placed  in  his  hands  by  Ivey  &  Good- 
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win,  and  some  of  them  sued  on  in  the  name  of  Ross,  Strong 
&Co. 

It  appears  also,  that  the  receipt  given  by  Lee  to  Ross, 
Strong  &  Co.,  embraced  claims  amounting  to  seventeen  hun- 
dred and  sixty-six  dollars,  and  was  purchased  at  the  bank- 
rupt sale,  by  one  Livingston,  and  by  him  transferred,  with- 
out recourse,  to  the  complainant,  on  the  16th  May,  1845. 

The  complainant  also  read  the  answer  of  the  defendant 
Lee,  made  to  a  previous  bill,  in  which  he  admits  the  receipt 
of  certain  claims  for  the  sole  benefit  of  Ross,  Strong  &  Co.; 
but  this  is  noticed  in  the  present  answer,  and  stated  to  be 
a  mistake,  which  subsequent  investigation,  and  a  confer- 
ence with  Ivey,  to  whom  a  receipt  was  given  for  the  claims, 
enables  the  defendant  Lee  to  set  right. 

The  Chancellor,  upon  a  full  hearing  on  bill,  answers,  ex- 
hibits and  proof,  dismissed  the  bill,  and  his  decree  is  here  as- 
signed for  error. 

Garrott  and  Sew  all,  for  plaintiff  in  error : 
I.  Ivey  was  an  incompetent  witness  for  his  co-defendant, 
because, 

1.  He  was  a  party  to  the  suit,  directly  interested  in  the 
event  of  it,  and  at  least  liable  for  the  cost.  Allison  v.  Alli- 
son, 7  Dana,  90 ;  Holman  v.  Bank  of  Norfolk,  12  Ala.  370. 

2.  He  is  charged  in  the  bill  hq  &  particeps  fraudis,  colluding 
with  his  co-defendant  to  complainant's  injury,  &c.  Whipple 
V.  Lansing,  3  John.  Ch.  612  ;  Pope  v.  Andrews,  IS.  &  M. 
Ch.  135 ;  Eckford  v.  DeKay,  6  Paige,  565 ;  Chambers  v. 
Chalmers,  4  Gill  &  J.  420 ;  Breedlove  v.  Stump,  3  Yerger, 
257 ;  Ormsby  v.  Bakewell,  7  Ham.  98. 

3.  Whether  liable  or  not,  he  made  an  active  defence,  re- 
sisting complainant's  claim,  demurring  to  bill,  examining 
witnesses  and  actively  mixing  in  the  litigation.  And  this 
alone  would  make  him  incompetent,  even  if  he  had  disclaim- 
ed.    Holman  v.  Bank  of  Norfolk,  12  Ala.  370. 

II.  The  bill  is  not  multifarious.  It  is  single  as  to  the  sub- 
ject matter  and  relief  sought,  and  the  defendants  are  directly 
connected  with  the  subject  matter,  the  one  deriving  from  the 
other,  and  both  colluding  together  in  regard  to  it.  Planters' 
and  Merchants'  Bank  v.  Walker,  7  Ala.  926 ;  Watson  v.  Cox,  1 
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Ired.  Ch.  389 ;  Parish  v.  Sloan,  3  ib.  607 ;  Vaun  v.  Harzch, 
2  Dev.  &  Batt.  Ch.  31 ;  Wheeler  v.  Clinton  Co.  Bank,  Harr. 
Ch.  449.  Multifariousness  is  confined  to  cases  where  the 
case  of  each  defendant  is  entirely  distinct  and  separate  in  its 
subject  matter  from  that  of  his  co-defendants.  Kennedy  v. 
Kennedy,  2  Ala.  571 ;  Pleasants  v.  Glasscock,  1  S.  &  M.  Ch. 
17  ;  Wright  v.  Shelton,  ib.  399.  The  court  in  this  case  can 
go  on,  and  do  complete  justice  between  the  parties  before  it, 
and  without  injury  to  the  rights  of  any  other  persons.  There 
is  no  proof  sustaining  the  statement  in  the  answer,  that  other 
persons  have  any  interest  in  this  controversy.  Indeed,  such 
statement  is  indefinite,  and  therefore  it  was  not  necessary  to 
make  them  parties.  Batre  v.  Auze,  5  Ala.  173.  If  Mott  & 
Thompson,  and  others  named  in  the  answer,  were  proper  par- 
ties, the  failure  to  make  them  parties  was  no  ground  for  dis- 
missing the  bill,  unless  upon  being  required  to  amend  the 
complainant  refuses  to  do  so.  Singleton  v.  Gayle,  8  Por.  270; 
Toulmin  v.  Hamilton,  7  Ala.  362;  Hunt  v.  Wickhfie,  2 
Por.  201 ;  Thompson  v.  Clay,  1  J.  J.  Marsh.  413 ;  Cooper  v. 
Gunn,  4  B.  Mon.  594.  They  were  not  proper  parties.  Dias 
V.  Bonchaud,  10  Paige,  445 ;  2  Story  Eq. 

III.  Chancery  has  jurisdiction  in  this  case  on  the  following 
grounds : 

1.  It  is  a  trust,  which  the  Court  of  Chancery  wall  enforce. 
2  Story  Eq.  p.  405,  §  1041. 

2.  For  account  and  discovery.    1  Story  Eq.  §  458. 

3.  Agency.  Pendleton  v.  Wamburzie,  4  Cranch,  73 ;  Post 
V.  Kimberly,  9  John.  470-493 ;  Mackenzie  v.  Johnston,  4 
Madd.  374.  Nor  is  it  a  bar  to  a  bill  in  equity  to  enforce  a 
trust,  that  an  action  at  law  for  money  had  and  received  can 
be  maintained.  New  York  In.  Co.  v.  Ronlet,  24  Wend.  505 ; 
23  Pick.  148,  153. 

IV.  And  the  suit  was  properly  brought  in  the  name  of  the 
complainants ;  for  a  court  of  equity  recognizes  an  assignment 
of  a  chose  in  action,  and  will  enforce  it  in  favor  of  the  assig- 
nee. 2  Story  Eq.  §  1040,  and  same  p.  392 ;  ib.  §  1057,  and 
p.  424,  §  1057,  a.  The  complainant  was  not  a  volunteer,  but 
a  6ona,^cfe  purchaser,  for  a  valuable  consideration;  not  of  a 
mere  right  to  bring  a  suit,  but  an  actual  chose  in  action,  the 
evidence  of  which  was  in  the  possession  of  his  assignor,  and 
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was  delivered  to  him.    See  references  above.     A  thing  in 
trust  is  a  matter  of  alienation.     2  Story  Eq.  974,  a. 

V.  The  limitation  of  two  years,  in  the  bankrupt  act,  is  no 
bar  to  this  suit ;  because, 

1.  By  the  terms  of  the  act  the  limitation  extends  only  to 
suits,  "  by  or  against  such  assignee,  (the  assignee  in  bank- 
ruptcy,) or  by  or  against  any  person  claiming  an  adverse  in- 
terest, touching  the  property  or  rights  of  property,  &c."  5  Stat, 
at  Large,  pp.  446-7,  §  8.  In  this  case,  neither  the  assignee 
in  bankruptcy,  nor  any  one  claiming  an  adverse  interest,  is 
suing.  Hence,  by  the  terms  of  the  act,  the  limitation  does 
not  apply.  Ex  parte  Christy,  3  How.  292,  311,  313.  And 
that  such  is  the  proper  construction  is  manifest  from  the  tenth 
section  of  the  act;  and  the  court  will  not  extend  the  terms  of 
the  act  by  implication  or  construction. 

2.  The  repeal  of  the  bankrupt  act,  (3d  January,  1843,)  was 
a  repeal  of  this  limitation  of  two  years,  and  left  the  prescrip- 
tion where  it  was  by  the  laws  of  the  State.  There  was  no 
saving  in  the  repealing  act  of  this  two  years,  or  of  any  pro- 
vision in  said  act,  except  so  far  as  to  proceedings  which  were 
pending  in  said  District  Courts.  The  case  then,  as  to  limita- 
tion, falls  within  the  rule  laid  down  in  Henry  and  Wife  v. 
Thorpe,  14  Ala.  103 ;  Nichols  v.  Haskins,  16  Ala.  619 ;  Cox 
V.  Davis,  17  Ala.  714 ;  Piatt  v.  Vattier,  1  McLean,  146. 

VI.  The  statute  of  limitations  of  six  years  is  not  a  bar  to 
this  suit ;  because, 

1.  It  is  not  sufficiently  pleaded  or  relied  on  in  the  answer. 
The  plea  is,  that  as  to  the  negligence  charged,  it  took  place 
more  than  six  years  before  suit  brought,  and  he  '•  insists  on  the 
benefit  thereof."  The  plea  is  no  defence  as  to  the  money 
collected  and  withheld,  or  converted  to  his  own  use,  which  is 
the  gravamen  of  the  charge,  but  only  to  the  negligence  in  not 
making  the  debt  out  of  Ivey,  which  was  but  an  incident  of 
the  abuse  of  the  trust  confided  to  him.  Now,  the  rule  is, 
"  that  every  plea  must  rest  the  defence  upon  a  single  point 
creating  of  itself  a  bar  to  the  suit."  Goodrick  v.  Pendleton,  3 
John.  Ch.  384 ;  Allen  v.  Randolph,  4  ib.  693 ;  Meeker  v. 
Marsh,  Saxton,  198 ;  Story  Eq.  PI.  p.  317,  §  661. 

2.  If  the  statute  applied  and  was  well  pleaded,  it  would 
not  commence  running  until  a  demand  and  refusal.  Lever  v. 

48 


7«2  ALABAMA. 


Paulding  v.  Lee  and  Ivey. 


Lever,  1  Hill  Ch.  62-67 ;  McBroom  v.  The  Governor,  6  For. 
32 ;  Kidd  v.  King,  5  Ala.  84.  Lee  denies  in  his  answer  that 
any  demand  was  made  on  him  prior  to  the  first  suit ;  and  in 
his  answer  to  that  suit  he  expressed  his  willingness  to  ac- 
count, or  arbitrate  the  matter.  And  in  case  of  an  agency 
or  trust  for  the  collection  of  money,  the  right  to  sue  does  not 
exist,  and  of  course  the  statute  of  limitations  does  not  com- 
mence running,  until  the  money  has  been  collected  by  the 
agent  or  trustee.  Scott  v.  Osborne,  2  Munf  413,  420.  Lee 
states  in  his  answer  that  he  collected  one  claim  in  1842,  and 
no  where  states  when  he  made  any  other  collections.  The 
acknowledgment  of  the  liability  in  the  answers  of  Lee,  de- 
feated the  operation  of  the  statute  of  limitations.  20  John. 
576,  586. 

3.  Because  Lee  concealed  his  acts,  and  failed  to  give  infor- 
mation. This  was  fraud,  and  a  party  cannot  avail  himself, 
in  bar  of  claims  prosecuted  against  him,  of  a  lapse  of  time 
brought  about  by  his  own  improper  conduct.  2  Story  Eq.  § 
1421,  and  n.  2,  3 ;  Richardson  v.  Jones,  3  GiU  &  J.  153,  188 ; 
1  Story  Eq.  §§  207,  210,  219. 

4.  Because  it  is  a  case  of  direct,  express  trust,  continuing 
and  unexecuted,  which  is  within  the  exclusive  jurisdiction  of 
the  Court  of  Chancery,  and  such  a  trust  is  not  within  the 
statute  of  limitation.  2  Story  Eq.  §§  962,  954 ;  Proost  v. 
Gratz,  6  Whea.  481,  487 ;  Cook  v.  WilUams,  1  Green.  Ch. 
209 ;  Redwood  v.  Reddick,  4  Munf  222  ;  Kane  v.  Bloodgood, 
7  John.  Ch.  90 ;  McNair  v.  Ragland,  1  Dev.  Ch.  533 :  2  Story 
Eq.  §§  1039,  1040,  1041.  At  least,  until  the  trustee  has 
openly  refused  to  execute  the  trust  and  denied  the  title  of  the 
cestui  que  trusty  or  practiced  a  fraud  which  has  been  discovered, 
and  then  the  statute  will  commence  running  only  from  the 
discovery  or  knowledge  by  the  cestui  que  trust  of  such  refusal, 
denial  or  fraud.  Talbot  v.  Todd,  5  Dana,  190,  and  cases 
above  cited ;  and  as  a  bailment,  the  statute  does  not  apply. 
Collier  v.  Poe,  1  Dev.  Eq.  55 ;  Story  on  Bailments,  §  2 ;  Pin- 
kerston  v.  Brewster,  14  Ala.  315.  This  is  not  a  case  of  con- 
current remedies  at  law  and  in  equity.  There  is  no  remedy 
at  law.  A  discovery  is  necessary,  also  an  account ;  it  is  a  case 
of  fraud,  and  a  case  of  trust.  If  Lee  has  collected  more  than 
enough  to  pay  one  debt,  the  surplus  belongs  to  Ivey.     A 


JUNE  TERM,  1852.  7«S 


P&nlding  v.  Lee  and  Ivey. 


(xmrt  of  law  could  not  adjudicate  the  rights  of  the  parties. 

2  Story  Eq.  p.  294,  §§  962,  964.  A  trust  may  be  created  and 
proved  by  parol,  whether  express  or  resulting,  except  as  to 
real  estate,  which  is  within  the  statute  of  frauds.  Lord  v. 
Lowry,  1  Bail.  Ch.  510;  Martin  v.  Greer,  1  Geo.  Dec.  109; 
14  Maine,  281 ;  5  John.  Ch.  1.  Ivey's  discharge  as  a  bank- 
rupt is  no  bar  to  the  suit  against  him,  for  the  decree  of  dis- 
charge is  void,  the  court  having  no  jurisdiction. 

Clarke  &  Moore,  contra : 

I.  The  complainant's  bill  should  have  been  dismissed : 

1.  Because  it  seeks  relief  as  to  two  separate  and  distinct 
matters,  against  different  persons,  and  prays  for  two  separate 
and  distinct  decrees.  In  such  a  case,  the  court,  of  its  own 
motion,  will  dismiss  the  bill.  See  1  Story's  E.  P.  §  231,  note 
1 ;  Greenwood  v.  Churchhill,  1  Mylne  k  Keene,  546 ;  7  E. 
C.  Rep.  163. 

2.  Because  there  was  a  remedy  at  law,  if  he  had  a  remedy 
anywhere. 

3.  Because  the  bill  shows  that  complainant  has  purchased 
a  mere  right  to  bring  a  suit  in  equity,  for  an  alleged  fraud ; 
which  is  against  public  policy,  and  will  not  be  encouraged  by 
a  court  of  chancery.  2  Story's  Equity  Jurisprudence,  § 
1040,  G. 

4.  Because  the  bill  shows,  that  no  suit  was  instituted  on  the 
receipt,  until  after  the  lapse  of  more  than  two  years  from 
the  decree  in  bankruptcy.  See  Bankrupt  Act,  §  8, 10  ;  Com- 
yges  V.  McCord,  11  Ala.  Rep.  934 ;  13  ib.  388  ;  17  ib.  372  ; 
18  ib.  250. 

5.  It  was  the  duty  of  the  assignee  in  bankruptcy  to  sue 
upon  the  receipt.     Bankrupt  Act,  §  10. 

II.  The  answer  and  evidence  show  a  state  of  facts,  that 
would  prevent  the  complainant  from  proceeding  without 
making  Mott  &  Thompson,  Turner  &  Davis,  and  Jack  F. 
Ross,  parties  to  the  bill.  The  chancellor,  in  deciding  the 
case,  must  pass  upon  the  rights  of  these  parties.  This  he 
could  not  do,  unless  they  are  properly  before  the  court.  Sto- 
ry's E.  Jurisprudence,  §  1526;  Story's  E.  Pleading,  §§  72-73- 
74-75-76. 

in.  The  court  will  not  entertain  this  bill,  because  of  the 
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staleness  of  the  claim.  2  Story's  Eq.  Jurisprudence,  §  1520, 
and  notes;  9  Peters' 417;  1  Howard,  167-168;  ib.  192-8; 
3  Brown's  Ch.  Rep.  640. 

IV.  The  bill  charges  an  express  and  direct  trust.  The 
proof  shows  that  there  was  no  trust.  The  law  never  implies 
a  trust,  nor  will  the  court  presume  one.  Hill  on  Trustees,  144, 
note. 

V.  If  there  be  a  trust  in  this  case,  it  must  have  been  cre- 
ated by  parol  declarations ;  and  to  create  a  trust  by  parol 
declarations,  the  words  must  amount  to  a  clear  and  explicit 
trust,  and  must  point  out  the  beneficiaries  with  certainty. 
Ib.  59. 

VI.  A  trustee  is  one  to  whom  the  legal  title  to  property  is 
conveyed,  for  the  use  and  benefit  of  others.  4  Kent,  305 ; 
Hill  on  Trustees. 

VII.  The  proof  shows,  that  the  claims  were  placed  in 
Lee's  hands,  as  an  attorney,  and  in  no  other  capacity. 

VIII.  The  defendant  having  denied  all  the  material  alle- 
gations in  the  bill,  and  the  complainant  having  failed  to 
sustain  a  single  allegation,  by  even  one  witness,  the  chancel- 
lor was  compelled  to  dismiss  the  bill ;  and  more  especially, 
when  all  the  material  matters  in  the  answer  are  sustained  by 
two  witnesses. 

IX.  The  small  discrepancies  in  the  answer  of  the  defendant 
Lee  may  be  readily  accounted  for,  if  we  consider  the  great 
lapse  of  time  which  intervenes  between  the  transaction  and 
the  date  of  the  answer  ;  and  the  further  fact,  that  he  kept  no 
books  ;  that  many  of  the  claims  were  small,  many  insolvent ; 
and  that  he  was  attorney  for  Jack  F.  Ross,  Ross,  Strong,  & 
Co.,  Turner  &  Lewis  and  Mott  &  Thompson,  as  shown  by 
the  proof. 

X.  The  complainant  is  a  mere  speculator  in  bankrupt 
claims,  and  is  not  entitled  to  the  tender  consideration  of  the 
Court  of  Chancery,  to  enforce  a  pretended  claim,  which  oth- 
ers were  too  conscientious  to  prosecute.  2  Story's  Eq.  Jur. 
§  440,  note  5. 

CHILTON,  J. — Nearly  thirteen  years  were  allowed  to  pass 
between  the  time  of  giving  this  receipt  by  the  defendant,  Lee, 
and  the  period  when  he  was  called  upon  judicially  to  account 
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for  the  claims  embraced  in  it,  and  the  collaterals  which,  it  is 
alleged,  were  turned  over  to  him  by  Ivey  &  Goodwin,  to  se- 
cure their  payment.  It  is,  therefore,  by  no  means  surprising, 
that  we  should  find  much  conflict  in  the  pleadings,  as  well  as 
the  proof,  consequent  upon  the  imperfect  hold  which  the 
memory  usually  has  upon  facts  which  have  transpired  so 
many  years  since.  While,  however,  this  consideration  should 
induce  the  court  to  place  the  most  charitable  construction 
upon  the  testimony,  attributing  any  apparent  conflict  rather 
to  the  jfrailty  of  the  memory,  than  to  any  disposition  willfully 
to  pervert  the  truth  ;  nevertheless,  the  burthen  of  making  full 
proof,  which  is  devolved  upon  the  complainant,  should  not 
be  lessened  because  by  his  delay  he  has  rendered  such  proof 
more  difficult  to  obtain. 

The  receipt,  which  is  made  the  foundation  of  this  suit,  was 
sold  and  transferred,  as  appears  by  the  written  assignment 
endorsed  upon  it,  by  the  assignee  in  bankruptcy,  on  the  14th 
May,  1843,  and  this  bill  was  not  filed  until  the  18th  of  Feb- 
ruary, 1847.  The  first  question,  therefore,  which  arises  upon 
the  demurrer,  is,  can  this  suit  be  maintained  after  the  lapse  of 
two  years  from  the  discharge  in  bankruptcy  ?  To  this  I  pro- 
pose first  addressing  myself. 

By  the  provisions  of  the  bankrupt  act  of  19th  August, 
1841,  the  assignee  was  vested  with  all  the  rights,  titles,  pow- 
ers, and  authorities,  to  sell,  manage,  and  dispose  of  the  bank- 
rupt's property  and  rights  of  property,  as  fully,  to  all  intents 
and  purposes,  as  if  the  same  were  vested  in,  or  might  have 
been  exercised  by  the  bankrupt,  before  or  at  the  time  of  the 
bankruptcy. 

Conceding  that  the  right  to  dispose  of  this  receipt  vested 
in  the  assignee,  and  that  the  sale  not  only  passed  the  receipt, 
but  all  liability  which  the  maker  of  it  had  incurred,  either  by 
reason  of  collateral  undertakings  to  secure  the  demands  men- 
tioned in  it,  or  by  negligence  or  fraud,  we  think  it  clear,  that 
he  could  by  his  sale  transfer  no  greater  interest  than  could 
Ross,  Strong  &  Co.  before  their  bankruptcy.  He  may  sell 
"  as  fully,"  says  the  act,  as  if  the  same  were  vested  in,  or 
might  be  exercised  by  the  bankrupt,  but  he  can  do  no  more. 
The  result  is,  that  upon  this  hypothesis,  he  may  by  his  sale 
transfer  an  equitable  title  to  the  chose  in  action — a  right  to 
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use  the  name  of  the  assignee  to  recover  in  an  action  at  law 
upon  the  receipt,  for  a  violation  of  the  contract  evidenced  by 
it,  indemnifying  him  against  the  cost ;  or,  if  there  be  a  remedy 
also  in  equity,  then  a  right  to  file  a  bill,  bringing  the  legal 
holder  of  the  receipt  before  the  court  as  a  defendant,  so  as  to 
estop  him  from  afterwards  asserting  the  legal  title  to  the  an- 
noyance of  the  defendant,  Eee. 

We  had  occasion  recently  to  consider  this  question,  in  the 
case  of  Camack  v.  Bisqua,  18  Ala.  Kep.  286,  in  which  we  ar- 
rived at  the  conclusion  above  attained ;  and  a  re-examination 
of  that  case  has  failed  to  satisfy  us,  that  the  principle  asserted 
by  it  is  incorrect. 

The  legal  right  of  action,  if  any  exists,  being  in  the  as- 
signee, could  he  maintain  an  action,  after  the  expiration  of 
the  two  years  named  in  the  eighth  section  of  the  bankrupt 
act  ?  If  he  could  not,  and  the  legal  title  be  barred,  it  is  very 
clear  that  the  title  to  equitable  relief,  dependent  upon  it,  is 
also  barred.  Angel  on  Lim.  25 ;  Hovenden  v.  Lord  Annes- 
ley,  2  Sch.  &  Lefr.  329  ;  12  Peters'  Rep.  56. 

The  eighth  section  of  the  bankrupt  act  provides,  first,  for 
conferring  jurisdiction  upon  the  Circuit  Courts  of  the  Union, 
concurrent  with  the  District  Courts  in  the  same  district,  of  all 
suits,  both  in  law  and  in  equity,  which  may  be  brought  by 
the  assignee  of  the  bankrupt  against  any  person  or  persons 
claiming  an  adverse  interest^  or  by  such  person  against  such 
assignee,  touching  any  property  or  rights  of  property  of  said 
bankrupt,  transferrable  to,  or  vested  in  such  assignee;  sec- 
ond, a  limitation,  not  for  the  particular  class  of  suits  above 
mentioned  only,  but  a  general  limitation,  applicable  to 
suits  at  law  or  in  equity,  in  any  case,  and  in  any  court  whatso- 
ever, in  which  such  suits  may  be  brought,  either  by  or  against 
the  assignee,  or  by  or  against  any  person  claiming  an  adverse 
interest,  touching  the  property  or  rights  of  property  of  the 
bankrupt.  This  limitation  is,  two  years  after  the  declaration 
and  decree  of  bankruptcy,  or  after  the  cause  of  suit  shall  have 
first  accrued.  It  is  quite  reasonable  to  suppose,  that  Con- 
gress designed  to  provide  a  short  statute  of  limitation  to  liti- 
gation arising  out  of  the  administration  of  bankrupts'  estates. 
One  object  was,  to  speed  the  settlement  of  estates,  all  the 
proceedings  in  reference  to  which,  the  tenth  section  declares, 
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"shall  be  finally  adjusted,  settled,  and  brought  to  a  close,  in 
two  years,  if  practicable."  Another  was,  to  make  the  law  a 
measure  of  relief  for  the  country  in  its  then  embarrassed 
condition,  which  relief  would  hardly  have  been  secured  by  a 
release  of  the  unfortunate  debtor  from  his  obligations,  and  at 
the  same  time  subjecting  all  those  having  business  connec- 
tions with  him  to  the  most  embarrassing  litigation,  until  it 
should  be  terminated  by  the  statutes  of  limitations  of  the  sev- 
eral states. 

These  statutes  are  various  in  the  different  states ;  whereas 
the  law,  as  contemplated  by  the  constitution,  was  designed 
to  operate  uniformly.  This  uniformity  could  not  result,  in 
the  absence  of  a  uniform  limitation,  as  applicable  to  suits  to 
recover  the  bankrupt's  effects. 

Now,  unless  this  limitation  is  found  in  the  eighth  section, 
above  referred  to,  the  act  contains  none,  except  as  appUcable  to 
cases  where  an  adverse  claim  is  set  up  to  property  or  rights  of 
property  of  the  bankrupt.  Perhaps  it  would  be  difficult  to  find 
a  substantial  reason  for  prescribing  a  limitation  to  suits  for 
the  recovery  of  specific  property,  which  would  not  equally 
apply  to  suits  for  the  recovery  of  money,  or  for  a  breach  of 
duty.  Upon  the  whole,  I  am  of  opinion,  that  the  framers 
of  the  law  very  reasonably  supposed,  that  the  country 
might  labor  under  much  embarrassment,  from  the  numerous 
suits  and  protracted  litigation  consequent  upon  the  purchase, 
in  many  cases  at  a  very  trifling  cost,  of  doubtful  claims ;  and 
it  was  to  meet  this,  and  provide  a  general  limitation,  as  ap- 
plicable to  suits,  not  only  where  property  was  claimed  ad- 
versely, but  in  any  and  every  case,  and  in  every  court,  that 
this  provision  was  inserted. 

This  conclusion  is  not  only  sustained  by  reason  and  a  just 
and  proper  analysis  of  the  act  itself,  but  by  the  former  deci- 
sions of  this  court. 

In  Comegys  v.  McCord,  11  Ala.  Rep.  932,  which  was  an 
action  of  detinue  for  a  receipt  given  to  the  bankrupt  for 
notes,  it  does  not  appear  what  claim  the  defendant  set  up  to 
the  receipt,  or  whether  it  was  adverse  or  otherwise.  This 
inquiry  was  not  deemed  a  matter  of  importance,  and  no  point 
was  made  in  the  decision  respecting  it.  The  court,  after 
referring  to  the  latter  part  of  the  eighth  section  of  the  bankrupt 
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law,  says  :  "  The  limitation  is  general,  prohibiting  suits  by  or 
against  the  assignee  in  any  court  after  the  lapse  of  two 
years,"  &c. 

In  Harris,  Assignee,  v.  Collins  &  Oartright,  13  Ala.  Rep. 
388,  we  held  the  two  years  limitation  applied  to  an  action  of 
debt,  upon  a  lease  reserving  rent  to  the  bankrupt.  See  also 
Archer  v.  Duval,  1  Branch's  Rep.  219. 

I  am  aware  that  a  different  construction  has  been  placed 
upon  this  clause  by  the  Supreme  Court  of  Maine,  in  Carr  v. 
Lord,  29  Maine,  (16  Shep.)  21 ;  but  I  feel  satisfied  that  decision 
cannot  be  supported  as  a  "correct  exposition  of  the  law  upon 
this  subject." 

A  similar  decision  has  been  made  in  Pennsylvenia,  (Union 
Canal  Company  v.  Woodside,  1  Jones'  Rep.  176,)  cited  in  10 
TJ.  S.  Dig.  p.  62  §  10 ;  but  I  have  been  unable  to  procure  the 
volume  containing  it. 

2.  But  if  the  foregoing  position  be  erroneous,  it  is  exceed- 
ingly clear  this  decree  must  be  affirmed  upon  another  ground. 
In  McKinley  v.  Irvine,  13  Ala.  Rep.  693,  we  said ;  "  The 
general  rule  is,  that  relief  cannot  be  granted  upon  matters 
not  charged  in  the  bill,  although  the  same  may  appear  in 
evidence;  for  the  decree  must  be  predicated  upon  the  allega- 
tions, as  well  as  upon  the  proof."  And  the  reason  for  the 
rule  is,  that  the  defendant  is  entitled  to  be  informed  by  the 
bill  what  the  suggestions  and  allegations  are,  against  which  he 
is  to  prepare  his  defence.  Story's  Eq.  PI.  §  257.  The  rule 
requires  that  every  material  allegation  should  be  put  in  issue 
by  the  pleadings,  so  that  the  parties  may  be  duly  apprized 
of  the  essential  inquiry,  and  may  be  enabled  to  collect  testi- 
mony in  order  to  meet  it.  James  v.  McKernon,  6  John. 
Rep.  664.  See  the  cases  referred  to  in  McKinley  v.  Irvine, 
sujpra. 

The  equity  of  the  bill  in  the  case  before  us  consists,  not  in 
the  right  which  the  complainant  has  to  proceed  against  Lee 
for  a  breach  of  his  obligation,  as  contained  in  the  receipt,  in 
failing  to  collect,  or  refusing  to  pay  over,  moneys  upon  the 
demands  mentioned  in  said  receipt ;  for  this  right  could  have 
been  adequately  asserted  in  the  common  law  court,  and  con- 
stitutes no  ground  for  a  resort  to  a  court  of  equity.  Standi- 
fer  V.  McWhorter,  1  Stew.  Rep.  532 ;  Bibb  v.  McKinley,  9 
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Por.  636;  Herring  v.  McEldery,  5  Por.  161.  Neither  does 
the  fact,  that  the  complainant  has  no  right  to  proceed  at  law 
to  recover  the  sums  which  he  insists  are  due  him  from  the 
defendant  except  in  the  name  of  the  assignee  in  bankruptcy, 
confer  jurisdiction  upon  the  equity  court.  McGehee  v. 
Dougherty,  10  Ala.  Rep.  863. 

But  the  true  ground,  and  the  only  one  upon  which  the  bill 
may  be  successfully  defended,  is,  that  Lee,  having  received  and 
receipted  for  the  demands  of  Ross,  Strong  &  Co.,  agreed  with 
that  firm,  through  one  of  its  members,  to  receive  good  notes 
and  accounts  on  solvent  individuals  in  the  neighborhood,  of 
value  sufficient,  when  collected,  fully  to  pay  off  and  discharge 
said  claims  of  R.  S.  &  Co. ;  that  Ivey,  in  conformity  to  said 
agreement,  placed  in  Lee's  hands  said  notes  and  accounts, 
amounting  to  three  thousand  dollars,  in  trust  to  be  collected 
and  appropriated  by  said  Lee  to  the  payment  of  said  claims 
to  R.  S.  &  Co.,  and  that  Lee  refuses  to  account  for  these 
claims  so  received  in  trust.  This  agreement,  creating  a  direct 
trust,  coupled  with  the  refusal  of  Lee  to  execute  or  carry  it 
out,  constitutes  the  gravamen  of  this  bill. 

When,  however,  we  come  critically  to  examine  the  record, 
it  is  quite  apparent  that  no  such  agreement  or  trust  is  shown 
by  the  proof.  The  answers  of  both  Lee  and  Ivey  deny  it, 
and  there  is  not  a  witness  who  proves  it. 

John  M.  Ross,  through  whom  it  is  alleged  the  agreement 
was  made,  states,  that  he  was  informed  by  Lee  that  he  (Lee) 
had  received  claims  from  Ivey  &  Goodwin  on  different  per- 
sons, sufficient  to  secure  the  amount  of  indebtedness  of  I.  &  G-. 
to  R.  S.  &  Co. ;  but  the  other  proof  very  clearly  shows  how 
these  claims  were  deposited  with  Lee ;  and  this  witness  states, 
that  I.  &  G.  had  made  an  assignment,  and  proposed  to  their 
creditors  to  accede  to  the  conditions  named  in  it  by  the  28th 
or  29th  July,  1834;  that  on  the  19th  July,  1834,  said  witness 
went  to  Ivey  &  Goodwin,  and  proposed  to  them,  "that  he 
would  leave  his  claims  in  the  hands  of  Lee,  and  to  whom 
they,  the  said  I.  &  G.,  promised  that  if,  on  the  termination  of 
the  assignment,  (that  is,  the  29th  July,  1834,)  such  assign- 
ment should  not  be  perfected,  by  the  creditors  of  Ivey  & 
Goodwin  not  agreeing  to  it,  then  the  said  I.  &  G.  agreed  to 
place  in  the  hands  of  said  Lee  good  and  solvent  notes,  and 
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accounts  due  from  people  in  that  county,  known  to  said  Lee 
to  be  good,  sufficient  to  pay  the  indebtedness  of  said  I.  &  Gr. 
to  R.  S.  &  Co."  What  the  conditions  of  this  assignment 
were,  or  whether  the  creditors  ever  agreed  to  them,  or 
perfected  the  assignment,  is  not  shown  by  this  witness. 
Indeed,  he  does  not  state  that  any  claims  were  ever  placed  by 
I.  &  G.  in  Lee's  hands  under  this  agreement ;  but  merely,  that 
Lee  informed  him  that  he  had  claims  which  he  had  received 
from  I.  &  G.,  sufficient  to  secure  the  amount  of  I  &  G.'s 
indebtedness  to  R.  S.  &  Co. ;  but  he  did  not  state,  nor  does  it 
otherwise  appear,  he  had  authority  thus  to  appropriate  them. 

The  witness  Goodwin,  who  was  examined  by  the  com- 
plainant, and  who  was  a  member  of  the  firm  of  I.  &  G.,  says, 
lie  had  ample  means  of  knowing  the  situation  of  the  firm, 
having  access  to  all  the  books  and  papers  of  the  same ;  and 
he  testifies  that  the  notes  and  accounts  of  said  firm  were 
turned  over  to  Lee  for  the  benefit  of  all  the  creditors,  and 
that  Lee  was  employed  by  the  firm  of  I.  &  G.  to  obtain  them 
a  release  from  all  their  liabilities,  by  procuring  the  acceptance 
by  the  creditors  of  the  compromise,  as  he  calls  it ;  that  it  was 
understood  and  agreed,  that  if  no  other  creditors  of  the  firm 
of  I.  &  G.  should  come  into  the  arrangement,  than  Ross, 
Strong  &  Co.,  Jack  F.  Ross,  Turner  &  Lewis,  Mott  &  Thomp- 
son, and  John  M.  Mott,  then  these  creditors  should  derive 
the  whole  benefit  of  the  said  arrangement.  This  witness 
attaches  a  schedule  of  the  claims,  so  placed  in  the  hands  of 
Lee,  for  the  benefit  of  the  creditors  of  the  firm,  to  his  deposi- 
tion. So  that,  according  to  the  proof  made  by  this  witness, 
the  contract  under  which  Lee  received  the  notes  was  totally 
different  from  that  set  out  in  the  bill. 

But  it  is  unnecessary  to  set  out  in  this  opinion  the  proof 
made  by  the  several  witnesses,  as  it  would  render  it  too 
prolix.  It  is  sufficient  to  state,  that  after  a  most  careful  ex- 
amination of  the  several  depositions  taken  by  complainant, 
we  find  no  witness  who  proves  the  agreement  set  up  in  the 
biU.  While  on  the  other  hand,  as  previously  observed,  the 
answers  positively  deny  it,  and  the  deposition  of  Brown,  who 
states  he  was  the  clerk  of  Ivey  &  Goodwin  during  the  whole 
time  they  were  engaged  in  the  mercantile  business,  and  had 
a  perfect  knowledge  of  their  transactions,  goes  directly  to 
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sustain  the  answer  of  Lee,  and  to  prove  that  the  latter 
received  claims  amounting  to  between  four  and  six  hundred 
dollars  from  I.  &  G.,  and  was  authorized  to  pay  what  he 
might  collect  to  Turner  &;  Lewis,  Mott  &  Thompson,  and 
Ross,  Strong  &  Co.,  or  to  Ivey  &  Goodwin.  Although  suits 
were  brought  on  some  of  these  claims  in  the  names  of  Ivey 
&  Goodwin,  for  the  use  of  Boss,  Strong  &  Co.,  and  in  some 
instances  the  money  collected,  yet,  taken  in  connection  with 
the  proof  in  the  case,  this  fact  iails  to  sustain  the  title  to 
relief  made  by  the  bill  There  were  several  firms  to  whom 
Lee  was  authorized  to  pay  the  money  when  collected,  and  it 
is  not  remarkable  that  he  should  have  used  the  name  of  one 
of  them,  instead  of  cumbering  the  action  by  using  the  names 
of  all. 

The  admission  contained  in  the  previous  answer  of  Lee, 
that  he  held  these  claims  for  the  sole  and  exclusive  use  of 
Ross,  Strong  &  Co.,  explained,  as  we  have  said  in  the  state- 
ment, is  not  sufficient  to  warrant  the  relief  prayed.  Lee  is 
but  the  trustee  of  the  fund,  and  his  admissions  ought  not  to 
defeat  the  right  of  the  other  parties  who  are  the  beneficiaries. 
Besides,  if  he  had  made  the  admission  in  this  suit,  and  the 
fact  had  been  positively  denied  by  his  co-defendant,  as  it  is, 
such  answer  could  not  be  received  in  evidence  against  his  co- 
defendant. 

But  the  complainant's  own  proof  satisfies  us  that  Lee  was 
mistaken  in  his  first  answer,  and  this  mistake  should  not  in 
equity  be  visited  with  the  consequences  of  an  estoppel.  Estop- 
pels are  not  favored  in  equity,  and  a  court  of  chancery  will 
never  allow  an  innocent  mistake  of  fact,  which  does  not  materi- 
ally interfere  with  the  rights  of  the  opposing  party,  so  to  ope- 
rate. The  previous  answer,  in  view  of  which  this  bill  may  have 
been  filed,  could  well  have  been  considered  with  reference  to 
the  cost ;  but  it  gives  no  title  to  relief,  under  the  circum- 
stances of  this  case. 

In  any  aspect  in  which  the  proof  can  be  viewed,  it  is  very 
clear,  that  to  afford  relief  upon  it,  the  complainant  would 
recover  upon  a  state  of  case  different  from  that  he  makes  by 
his  allegations,  or  upon  an  agreement  materially  variant  from 
that  set  up  by  him.  We  hare  seen  this  is  not  allowable.  It 
follows,  therefore,  that  the  Chancellor  did  not  err  in  refusing 
the  relief  prayed. 
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This  view  renders  it  unnecessary,  and  perhaps  improper, 
that  we  should  decide  the  other  questions  raised  upon  the 
argument. 

The  Chief  Justice  fully  concurs  with  me  in  both  of  the 
foregoing  positions  ;  but  my  other  brethren,  fully  concurring 
in  the  last  position,  prefer  to  be  considered  as  expressing  no 
opinion  as  to  the  construction  of  the  eighth  section  of  the  bank- 
rupt act. 

Let  the  decree  of  the  Chancery  Court  be  affirmed. 


McNEIL  vs.  MACON'S  Admr. 

1.  When  a  claim  against  an  insolvent  estate  is  properly  filed  in  the  Court  of  Pro- 
bate, and  its  validity  is  not  contested  by  the  administrator,  or  a  creditor  in  the 
name  of  the  administrator,  in  the  manner  prescribed  by  the  act  of  1843,  the  affi- 
davit of  the  claimant  is  sufficient  to  establish  it.  In  such  case,  the  Judge  of 
Probate  has  no  power  to  call  for  other  proof ;  if  the  affidavit  is  regular,  it  only 
remains  for  him  to  allow  the  claim,  and  charge  the  estate  with  its  payment 
pro  rata. 

2.  When  the  record  shows,  that  a  claim  against  an  insolvent  estate  was  properly 
filed  in  the  Coiu't  of  Probate,  veiified  by  the  affidavit  of  the  claimant,  and  that 
other  evidence  as  to  its  validity  was  afterwards  adduced  before  the  judge,  who 
rejected  some  of  it,  and  considered  the  remainder  insufficient  to  establish  the 
claim,  which  he  consequently  refused  to  allow ;  and  it  is  not  shown  by  the  re- 
cord, either  affinnatively  or  by  fair  impUcation,  that  the  administrator,  or  any 
creditor  in  his  name,  ever  called  in  question  the  justness  or  validity  of  the 
claim,  nor  that  any  issue  was  made  up  to  test  it,  the  proceeding  is  wholly  with- 
out authority  of  law,  and  the  judgment  of  the  eom-t  rejecting  the  claim  will  be 
reversed  on  error. 

(Chilton,  J.,  dissenting,  held,  that  in  such  case,  if  the  record  fails  to  show  that  the 
plaintifif  in  error  raised  any  objection  in  the  court  below  to  the  mode  of  pro- 
cedure, or  that  he  was  forced  to  adopt  it,  or  that  a  jury  was  denied  him ;  and 
the  only  errors  assigned  are,  the  rejection  of  the  claim  and  the  exclusion  of  the 
evidence,  then  the  bill  of  exceptions  should  be  construed  most  strongly  against 
him,  and  the  Appellate  Court  should  presume,  that  a  formal  issue  was  waived, 
and  that  the  plaintiff  consented  to  substitute  the  judge  for  the  jury,  in  which 
case  the  decision  of  the  court  could  not  be  reviewed,  except  in  the  exclusion  of 
the  evidence.) 

8.  In  such  case,  the  rejection  of  the  claim  is  a  final  judgment,  which  will  support 
a  writ  of  error. 

Error  to  the  Court  of  Probate  of  Dallas. 
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It  appears,  by  a  recital  in  the  record,  that  the  estate  of  Ma- 
con had  been  declared  insolvent,  and  within  the  time  pre- 
scribed in  the  statute  McNeil  filed  a  claim  in  the  clerk's  office, 
verified  by  his  own  affidavit.  This  claim  consisted  of  a  title 
bond  made  by  Macon  to  McNeil  for  a  half  section  of  land, 
which  is  described  in  it.  McNeil  made  oath  that  he  had  paid 
all  the  purchase  money,  and  that  Macon  had  failed  to  make 
title  to  the  lands,  although  he  had  demanded  one  of  him ; 
that  the  title  of  the  land  was  in  Macon's  father,  who  was  em- 
barrassed, and  against  whom  judgments  were  obtained,  and 
execution  issued,  under  which  the  land  was  sold  by  the  sheriff 
of  Macon  county ;  that  the  title  never  was  in  Wra.  U.  Macon ; 
affiant  claimed,  on  account  of  this  breach  of  covenant,  that 
he  was  entitled  to  demand,  and  have  of  the  estate  of  Macon 
the  amount  of  the  purchase  money,  with  interest;  which  he  de- 
poses have  never  been  paid  to  him.  The  record  does  not  show 
that  the  claim  was  objected  to  in  the  manner  prescribed  by 
the  statute.  Clay's  Dig.  194,  §  11.  Nor  does  it  show  that 
any  issue  was  made  up  under  this  act.  No  decree  of  insol- 
vency is  found  in  it,  nor  any  thing  to  show  such  insolvency, 
except  the  caption  of  the  record,  which  recites  that  the  pro- 
ceedings contained  in  it,  were  had  "  In  the  matter  of  partial 
settlement  of  the  estate  of  William  R.  Mason,  deceased,  duly 
declared  insolvent ;"  it  then  sets  forth,  in  a  bill  of  exceptions, 
a  mass  of  testimony  sufficient  to  establish  the  claim,  a  part  of 
which  was  excluded  by  the  Judge  of  Probate,  and  the  re- 
mainder was  held  by  him  not  sufficient  to  charge  the  estate 
with  the  payment  of  the  demand.  To  his  action,  in  this  re- 
spect, exceptions  were  taken  by  the  counsel  of  McNeil,  and  a 
bill  of  exceptions,  which  appears  in  the  record,  was  signed 
and  sealed  by  the  judge. 

The  decree  of  the  court  rejecting  the  claim  is  here  as- 
signed for  error. 

J.  P.  Saffold,  for  plaintiff  in  error. 
Lapsley  &  Hunter,  contra. 

LIGON,  J. — The  proceedings  in  reference  to  the  allow- 
ance or  disallowance  of  claims  against  insolvent  estates  must 
be  regulated  by  the  provisions  of  the  act  of  1843  in  relation 
to  that  subject. 
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By  the  ninth,  section  of  that  act,  it  is  provided  that,  "Every 
person,  having  any  claim  against  such  insolvent  estate,  shall 
file  the  same  in  the  clerk's  office  of  the  said  court,  within  six 
months  after  such  estate  is  declared  insolvent;  and  every 
such  claim  shall  be  verified  by  the  affidavit  of  the  claimant, 
and  the  clerk  shall  give  a  receipt  therefor  to  the  claimant,  his 
agent  or  attorney,  and  shall  endorse  on  such  claim  the  day  on 
which  the  same  shall  be  filed ;  and  shall  keep  a  docket  or 
list  of  such  claims,  which  shall,  at  all  times,  be  subject  to  the 
inspection  of  the  administrators  and  creditors  of  the  estate; 
and  if  no  opposition  shall  be  made  to  the  allowance  of  such 
claim,  in  the  manner  hereinafter  provided,  within  nine 
months  after  the  time  when  said  estate  was  declared  insolvent, 
such  claim  shall  be  admitted  and  allowed,  as  a  good  and  valid 
claim  against  the  said  estate,  without  further  proof."  Clay's 
Dig.  194,  §  10. 

By  this  section,  the  manner  of  presenting  and  fihng  claims 
against  insolvent  estates  is  clearly  pointed  out,  and  in  cases  in 
which  no  opposition  to  their  allowance  is  made,  in  the  form 
required  by  the  next  section  of  the  act,  the  affidavit  of  the 
claimant  alone  is  sufficient  to  establish  it.  Under  this  section 
no  discretion  is  given  to  the  Judge  of  the  Probate  Court. 
When  a  claim  is  filed  according  to  its  provisions,  and  its  va- 
lidity is  not  contested  by  the  administrator,  or  a  creditor  in 
the  name  of  the  administrator,  in  the  manner  required  by  the 
tenth  section  of  that  act,  he  has  no  power  to  call  for  other 
proof;  all  that  remains  for  him  to  do  is,  to  see  that  the  affida- 
vit is  regular,  and  if  this  be  so,  to  allow  the  claim,  and  charge 
the  estate  with  its  payment  pro  rata. 

The  record  in  this  case  does  not  show,  either  affirmatively 
or  by  fair  implication,  that  the  administratrix,  or  any  creditor 
in  her  name,  ever  called  in  question  the  justness  or  vahdity 
of  the  claim  of  the  plaintiff  in  error,  by  filing  objections  in 
writing;  nor  does  it  any  where  appear,  that  an  issue  was 
made  up  to  test  it,  or  that  any  thing  equivalent  occurred  in 
the  Probate  Court.  From  all  that  appears,  the  judge,  mero 
motu,  instituted  an  inquiry  into  the  justice  of  the  claim,  heard 
some  proof,  and  rejected  other,  and  then  pronounced  against 
the  validity  of  the  claim,  and  refused  to  allow  it  Such  a 
proceeding  is  wholly  without  authority  of  law,  and  manifestly 
erroneous. 
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As  the  proceeding  to  contest  the  claim  was  not  regulated 
by  the  tenth  section  of  the  act  of  1843,  (Clay's  Dig.  194,  §  11,) 
and  consequently  the  writ  of  error  sued  out  in  this  case  can- 
not be  predicated  upon  the  fourteenth  section  of  that  act,  my 
own  opinion  is,  that  it  is  prematurely  sued  out,  no  final  order 
or  decree  having  been  made  within  the  meaning  of  the  act  of 
1821.  Clay's  Dig.  297,  §  4.  But  my  brethren  think  differ- 
ently, holding  that  the  rejection  of  a  claim  against  an  insol- 
vent estate  by  the  Judge  of  Probate  Court,  is  final  as  to  that 
claim,  and  that  a  writ  of  error  will  lie  to  this  court  under  the 
statute  last  referred  to.  To  this  effect  is  the  case  of  Short- 
ridge  V.  Easley,  Admr.,  10  Ala.  520.  In  that  case,  however, 
the  writ  of  error  could  have  been  sustained  under  the  act  of 
1843,  for  it  was  fully  within  the  letter  of  that  act,  without 
resorting  to  the  act  of  1821,  or  in  any  manner  invoking  its 
aid.  That  portion  of  the  decision  I  regard  as  a  dictum^  in- 
volving an  erroneous  exposition  of  the  act  referred  to.  As 
the  writ  of  error  is  held  to  be  regular  by  a  majority  of  the 
court,  I  fully  concur  with  them  in  the  judgment  of  reversal. 

It  may  be  proper  to  remark,  that  if  the  judgment  in  the 
court  below  was  rendered  more  than  nine  months  after  the 
estate  was  reported  insolvent,  no  contest  on  this  claim  can 
now  take  place  in  that  court ;  for,  after  that  time,  the  adminis- 
tratrix and  creditors  are  not  allowed  by  law  to  question  its 
justice,  or  to  impeach  its  validity.  The  record  sent  up  is  very- 
meagre,  and  probably  defective ;  should  this  be  the  case,  and 
the  record  below  show  that  objections  were  there  made, 
within  the  time  and  in  the  manner  prescribed  by  the  statute, 
(Clay's  Digest  194,  §  11,)  that  court  will  proceed  to  try  the 
issue  made  on  such  objections,  a.s  that  section  of  the  act  di- 
rects ;  or,  if  nine  months  had  not  elapsed  from  the  report  of 
insolvency  to  the  time  the  judgment  was  rendered  in  the  Pro- 
bate Court,  objections  will  be  allowed  until  the  expiration  of 
that  period,  without  taking  into  the  computation  the  time  the 
case  has  been  pending  in  this  court. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

CHILTON,  J. — I  feel  it  to  be  my  duty  to  dissent  fi-om  the 
practice  which  I  conceived  is  sanctioned  by  the  opinion  of 
my  brethren  in  this  case. 
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The  record  shows  there  was  a  contest  respecting  the  validi- 
ty of  McNeil's  demand,  and  he  adduced  before  the  judge 
much  proof  in  relation  to  it,  some  of  which  was  rejected,  and 
the  remainder  was  adjudged  insufficient  to  support  the  claim, 
which  was  consequently  rejected.  The  exclusion  of  the 
proof  by  the  judge,  and  his  decision  upon  that  which  was  ad- 
mitted, in  rejecting  the  claim,  are  assigned  for  error.  True, 
no  formal  issue  appears  in  the  record ;  but  this  is  not  assigned 
for  error,  and  the  rule  of  practice  heretofore  adopted  is,  to  con- 
sider no  matters  not  assigned.  Minor's  Bep.  11-23-35 ;  Steb- 
bins  V.  Fitch,  1  Stew.  Rep.  180 ;  Long  v.  Rodgers,  19  Ala. 
Rep.  328.  •  It  is  said  the  rule  goes  farther,  and  justifies  the 
court  in  declining  to  consider  matters  which,  though  assigned 
for  error,  are  not  insisted  on  in  argument  by  the  counsel. 
Cunningham  v.  Carpenter  &  Watson,  10  Ala.  Rep.  109.  The 
general  assignment  that  the  court  erred  in  rejecting  the 
claim,  does  not  in  my  opinion  raise  the  question  of  error  in 
allowing  the  parties  to  proceed  in  the  absence  of  a  formal  is- 
sue. It  was  competent  for  the  parties  to  have  waived  this  in 
the  court  below ;  and  I  presume  they  did,  or  the  objection 
would  have  been  taken  in  that  court,  and  assigned  for  error 
in  this. 

Again :  the  statute  requires  the  issue  to  be  tried  as  at  com- 
mon law,  that  is,  by  a  jury;  but  the  parties  can  waive  a  trial 
by  jury,  and  submit  the  matter  of  contest  to  the  adjudication 
of  the  judge.  The  bill  of  exceptions  taken  by  McNeil,  the 
plaintijBfin  error,  and  which  must  therefore  be  construed 
most  strongly  against  him,'shows,  that  he  submitted  his  proof 
to  the  judge,  but  fails  to  show  that  he  was  forced  to  do  this, 
or  denied  a  jury,  or  that  he  raised  any  objection  to  this  mode 
of  trial.  Then  is  it  not  the  reasonable  and  legitimate  intend- 
ment, that  he  consented  that  the  court,  instead  of  the  jury, 
should  decide  upon  the  facts  ?  I  hold  that  it  is,  and  that  the 
verdict  of  the  judge  on  the  facts  is  as  conclusive  as  if  render- 
ed by  a  jury,  and  is  no  more  the  subject  of  revision  by  this 
court.  Ethridge  v.  Malempre,  18  Ala.  R.  565.  If  he  erred 
in  excluding  the  proof,  however,  that  error  may  be  reviewed, 
although  he  excluded  it  from  his  own  consideration. 

Under  the  decision  of  my  brethren,  the  presumption  is  in- 
dulged, against  the  regularity  of  the  judgment,  and  in.  favor  of 
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the  party  excepting,  that  he  submitted  proof  in  support  of  his 
claim,  the  justice  and  validity  of  which  were  not  impugned, 
and  that  the  court  actually  rejected  the  claim,  of  the  correct- 
ness of  which  there  was  some  proof,  although  no  objection  was 
taken  to  its  allowance. 

Thus,  McNeil  is  enabled  to  speculate  upon  the  chances; 
for  had  the  court  allowed  his  claim,  it  were  well,  and  the 
judgment  founded  on  the  judge's  finding  irreversible;  but 
having  failed  in  the  contest  to  obtain  a  judgment  of  allow- 
ance, he  is  permitted  to  reverse  the  decree  rejecting  the  claim, 
because  the  record  discloses  no  formal  contestation.  The  re- 
sult, therefore,  is  that  the  case  is  sent  back  that  a  formal  issue 
may  be  joined;  and  it  may  be,  to  return  upon  us  with  the 
same  questions  which  have  already  been  twice  argued,  but 
are  left  undecided. 


SMITH  &  LOVELESS,  Adm'rs.  vs.  HALL. 

1.  When  a  devisee's  luidivided  interest  iu  real  estate  is  sold  under  execution  at 
hiw  against  him,  and  the  hmd  is  afterwards  sold  under  an  order  of  the  Court 
of  Probate,  for  the  purpose  of  distribution,  the  purchaser  at  the  slieriff 's  sale 
of  the  devisee's  undivided  interest,  cannot  petition  the  Court  of  Probate  for  a 
distribution  of  the  proceeds  of  sale,  under  the  statute  which  allows  devisees, 
legatees  and  distributees  to  have  a  distribution  of  the  estate  after  the  lapse  of 
eighteen  months,  (Clay's  Digest,  196,  ^g  23,  24,)  (Dargan,  C.  J.  and  Ligon, 
J.,  dissenting.) 

Error  to  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  J.  J.  Woodward. 

The  defendant  in  error  filed  his  petition  in  the  Orphans' 
Court  of  Tallapoosa  County,  setting  forth,  that  John  Loveless 
died  in  said  county,  after  first  having  made  and  published 
his  la.at  will  and  testament,  by  which  he  devised  certain  lands 
to  his  wife  for  life,  and  to  his  children  in  fee  at  her  death,  to 
be  equally  divided  among  them ;  that  there  were  ten  chil- 
dren entitled  to  take  under  the  will,  among  whom  are  John 
and  Daniel  Loveless,  (the  names  of  the  others  are  also  set 
•19 
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forth  in  the  petition ;)  that  Joseph  C.  Rawles,  then  sheriff  of 
Tallapoosa  county,  after  the  death  of  the  widow,  became  ad- 
ministrator with  the  will  annexed  of  the  elder  John  Love- 
less, and  as  such  tiled  his  petition  in  the  Orphan's  Court,  set- 
ting forth  that  the  lands  devised  could  not  be  fairly,  equally, 
and  beneficially  divided  among  the  parties  in  interest,  without 
making  sale  of  them  ;  that  an  order  was  accordingly  granted, 
and  a  sale  made  in  pursuance  thereof  At  this  sale  the  lands 
brought  $300. 

The  petition  further  alleged,  that  before  Rawles,  the  ad- 
ministrator with  the  will  annexed  of  John  Loveless,  filed  his 
petition  for  the  sale  of  the  lands,  and  after  the  death  of  the 
widow  of  the  testator,  one  John  C.  Holeman  had  obtained  a 
judgment  in  the  Circuit  Court  of  Tallapoosa  county,  (in  which 
the  lands  are  situated,)  against  John  and  Daniel  Loveless,  two 
of  the  devisees  under  the  will,  upon  which  an  execution 
issued  to  the  coroner  of  Tallapoosa,  which  was  levied  upon 
the  undivided  interest  which  the  defendants  in  that  judgment 
had  in  the  lands  devised,  which  was  sold,  and  the  defendant 
in  error  became  the  purchaser ;  that  the  coroner  made  him  a 
deed  for  the  undivided  interest  of  said  John  and  Daniel,  which 
was  duly  recorded.  The  petition  further  sets  out,  that  after 
the  purchase  of  the  petitioner,  and  before  the  sale  by  the  ad- 
ministrator with  the  will  annexed,  said  administrator  had  re- 
ceived $111  for  rent  of  the  premises ;  that  upon  the  expira- 
tion of  his  term  office  as  sheriff,  Rawles  relinquished  his  ad- 
ministration, and  paid  over  to  the  plaintiffs  in  error,  who  be- 
came administrators  de  bonis  non  with  the  will  annexed,  the 
purchase  money  and  rents  aforesaid,  and  that  they  yet  have 
them  in  their  hands ;  that  the  estate  was  not  finally  settled 
when  the  petition  was  filed,  but  more  than  eighteen  months 
had  elapsed  since  the  grant  of  letters  of  administration. 

He  prays  that  the  administrators  de  bonis  non  be  compelled, 
by  decree  of  the  Court,  to  pay  to  him  the  portions  to  which 
John  and  Daniel  Loveless  would  have  been  entitled  under 
the  will  of  John  Loveless. 

On  this  petition  citations  issued  to  the  plaintiffs  in  error, 
who  appeared,  and  filed  reasons  why  the  prayer  of  the  peti- 
tion should  not  be  granted.  They  are  numerous  and  prolix, 
but  may  be  resolved  into  two,  to- wit :  1st.  That  the  petitioner 
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had  no  such  interest  in  the  estate  of  the  testator  as  would 
entitle  him  be  heard  in  the  Orphans'  Court ;  and,  2d,  That  he 
took  no  title  to  the  premises  devisod  by  his  purchase  at  the 
coroner's  sale. 

The  principal  facts  stated  in  the  petition  were  admitted  in 
the  Orphans'  Court,  and,  without  any  bill  of  exceptions,  were 
spread  on  the  record  at  the  request  of  the  petitioner.  The 
Orphans'  Court  dismissed  the  petition. 

The  case  was  taken  to  the  Circuit  Court  by  certiorari^  where 
the  judgment  of  the  Orphans'  Court  was  reversed,  and  on 
the  record  sent  up,  the  Circuit  Court  rendered  judgment  in 
favor  of  the  petitioner,  without  requiring  the  execution  of  a 
refunding  bond. 

From  this  judgment  of  the  Circuit  Court,  a  writ  of  error 
was  sued  out  by  the  administrators  with  the  will  annexed, 
and  the  case  brought  here  for  revision. 

The  judgment  of  the  Circuit  Court  is  here  assigned  for 
error. 

Seaborn  Williams  and  J.  Falkner,  for  plaintifife  in  error : 

1.  Daniel  and  John  Loveless  had  no  such  interest  in  the 
land  as  was  the  subject  of  levy  and  sale  under  execution  at 
law,  and,  therefore,  Isaac  P.  Hall  acquired  no  right  by  his 
purchase  from  the  coroner  of  Tallapoosa. 

2.  The  estate  of  Jno.  Loveless  was  yet  in  the  course  of  ad- 
ministration;  the  land  was  subject  to  be  sold  by  the  adminis- 
trator to  pay  the  debts  of  John  Loveless  ;  the  administrator 
did  sell,  as  is  shown  by  the  record. 

3.  If  Hall  acquired  any  title,  it  was  legal ;  it  will  not  be 
pretended  he  could  have  acquired  any  other.  If  legal,  Hall 
had  a  right  to  enter  into  possession ;  if  he  had  that  right, 
ejectment  was  his  remedy ;  if  his  title  was  not  sufficient  to 
support  that  action,  it  is  good  for  no  purpose  whatever. 

4.  While  the  land  was  in  the  hands  of  the  administrators 
it  was  trust  estate,  the  administrator  having  a  paramount  right 
till  the  close  of  the  estate,  or  it  was  found  that  it  was  not 
needed  to  pay  debts. 

5.  The  Orphans'  Court  is  one  of  limited  powers ;  has  no 
other  than  is  given  by  statute.  The  power  here  sought  to 
be  exercised  was  never  conferred,  or  intended  to  be  conferred, 
on  the  Orphans'  Court. 
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6.  It  will  not  be  pretended  that  the  power  of  the  Orphans' 
Court  is  concurrent  with  the  Court  of  Chancery  in  such  cases. 
It  is  denied  that  either  court  could  have  given  the  remedy 
sought.  If,  however,  the  judgment  creditor,  whose  judgment 
Hall  claims  through  or  under,  had  seen  fit,  at  a  proper  time, 
and  under  proper  circumstances,  to  have  gone  into  equity,  he 
could  have  done  so,  and  subjected  the  interests  of  Daniel  and 
John  T.  Loveless. 

7.  The  Orphans'  Court  has  no  power  to  substitute  a  stranger 
for  an  heir,  or  a  distributee  of  an  estate  by  process  of  law, 
without  the  consent  of  the  heir,  and  allow  such  stranger  such 
rights  as  to  allow  him  to  come  forward  and  petition  for  distri- 
bution in  a  part  or  whole  of  the  estate.  Such  a  proceeding 
has  never  before  been  entertained,  and  is  without  the  slight- 
est foundation  in  law. 

8.  Nothing  but  the  legal  title  to  real  estate  can  be  sold  un- 
der execution.  Clay's  Dig.  p.  350,  §  31.  The  legal  title  to 
an  estate  is  in  the  personal  representative  until  distribution, 
and  consequently,  is  not  subject  to  levy  and  sale  under  an 
execution  against  the  heir.  10  A.  R.,  630.  So  far  as  the 
heir  is  concerned,  the  intestate's  equitable  or  legal  title  to  land 
is  the  same,  and  passes  in  the  same  way.  2  A.  R.  712 
As  to  the  title  of  the  personal  representative  to  the  real  estate 
see  10  A.  R.  60,  and  10  A.  R.  393,  and  cases  cited  on  plain 
tiff's  brief  in  that  case.  By  the  construction  of  the  Orphans 
Court,  it  has  no  power  to  try  questions  of  title  to  real  estate 
and  to  allow  such  a  proceeding  as  this  in  the  Orphans'  or 
Probate  Court,  would  involve  that  court,  as  well  as  heirs  and 
distributees  of  estates,  in  endless  difficulties. 

Heflin,  and  Barnes  &  Allison,  contra  : 

1.  The  title  to  real  estate  descends  to  the  heir  upon  the 
death  of  the  intestate  ancestor^  and  not  to  the  personal  repre- 
sentative, and  the  administrator  has  nothing  to  do  with  it, 
and  has  no  right  to  meddle  with  the  same,  unless  for  a  divis- 
ion among  the  heirs  under  the  statute  or  to  pay  debts.  2  A. 
R.  663;  ib.  717 ;  12  A.  R.  533;  15  A.  R.  228  and  12  A.  R. 
391. 

2.  And  the  heir  has  such  an  interest  in  the  land  so  descend- 
ed, from  his  ancestor,  as  may  be  taken  for  his  debts  under  an 


JUNE  TERM,  1852.  781 


Smith  and  LoTdeas,  Adm'rs.,  v.  HalL 


an  execution  against  him  before  distribution,  or  any  action  in 
the  Probate  Court ;  and  the  purchaser  at  the  execution  sale 
takes  the  title  of  the  heir,  subject  to  all  the  legal  demands  for 
the  debts  of  the  ancestor,  while  the  title  remained  in  the  hands 
of  the  heir,  that  could  have  been  enforced  upon  the  land  be- 
fore the  execution  sale;  in  other  words,  the  purchaser  takes 
by  his  purchase,  only  such  title  as  the  heir  had,  and  is  substi- 
tuted for  the  heir ;  and  the  land  is  liable  to  such  proceeding, 
after  the  sale,  as  it  would  have  been  if  no  sale  under  the  ex- 
ecution had  taken  place ;  the  purchaser  standing  in  the  same 
condition  as  to  distribution  and  sale  to  pay  debts  under  the  stat- 
ute, as  the  heir  did  before  the  sale,  he  being  by  his  purchase 
only  an  assignee  of  the  heir ;  and  the  title  of  the  purchaser  and 
the  other  heirs  may  be  divested,  on  the  proper  application  of  the 
administrator  in  the  cases  allowed  by  the  statute,  to  pay  debts  or 
for  distribution  among  the  heirs ;  but  in  that  case  the  purchaser 
is  substituted  for  the  heir  whose  interest  has  been  sold,  as  in 
this  case,  and  is  thrown  before  the  Orphans'  Court  to  assert 
his  interest  for  the  proportional  part  of  the  amount  of  the 
sale  made  by  the  administrator,  and  he  is  entitled  to  the 
amount  the  heir  would  have  got  upon  distribution.  Mattock 
V.  Sterne,  9  Ver.  R.  326 ;  Proctor  v.  Newhall,  17  Mass.  R.  81 ; 
Griswold  V.  Penniman,  et  al.,  2  Conn.  R.  564;  16  Ohio  271 ; 
12  A.  R.  391;  17  A.  R.  20. 

3.  Orphans'  Court  has,  in  the  administration  and  settling  up 
estates,  equity  jurisdiction,  and  an  assignee  may  assert  his  in- 
terest in  his  own  name,  and  it  can  make  no  difference  that 
the  assignee  claims  as  a  purchaser  at  an  execution  sale. 
"When  any  one  petitions  the  Probate  Court  for  distribution, 
it  is  the  duty  of  the  administrator  to  bring  those  interested  in 
the  distribution  before  the  court.  Graham  et  al.  v.  Aber- 
crombie  et  al.,  8  A.  R.  552.  When  the  facts  are  all  proven 
in  the  court  below,  the  reversing  court  will  render  proper 
judgment  upon  the  reversal,  and  not  remand. 

GOLDTHWAITE,  J.— The  act  of  1812,  (Clay's  Dig.  196, 
§  23),  gives  the  right,  to  any  one  entitled  to  the  distribution 
of  an  intestate's  estate,  to  proceed  against  the  administrator, 
to  compel  distribution,  at  any  time  after  eighteen  months  from 
the  grant  of  letters.     Another  section  of  the  same  act  confers 
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the  same  right  upon  legatees,  (Clay's  Dig.  197,  §  24) ;  and  it  is 
insisted,  on  the  part  of  the  defendant  in  error,  that  as  he,  by 
his  purchase  under  the  execution  against  two  of  the  devisees, 
was  invested  with  their  interest  in  the  lands  of  the  testator, 
he  was  also  substituted  in  their  place  as  to  their  remedies  to 
enforce  distribution.  The  statute  does  not  directly  confer 
upon  the  purchaser,  authority  to  proceed  to  obtain  distribu- 
tion in  his  own  name ;  and  the  necessary  result  of  the  doc- 
trine contended  for,  is,  that  if  the  interest  of  the  devisee  in 
the  lands  were  sold  to  different  purchasers,  that  in  the  event 
of  a  subsequent  sale  by  the  Probate  Court,  to  pay  debts  or 
effect  distribution,  each  purchaser  would  be  entitled  to  pro- 
ceed against  the  personal  representative,  and  the  consequence 
would  be,  that  a  court  of  limited  powers  would  often  be  em- 
barrassed, in  the  determination  of  adverse  claims,  involving 
the  title  of  lands,  and  collateral  to  the  main  issues  of  admin- 
istration, while  the  estate  itself  might  be  wasted  in  the  costs 
of  the  proceedings.  Another  great  inconvenience,  if  not  a 
positive  injury,  would  arise  in  relation  to  the  refunding  bonds, 
required  by  the  same  statute  to  be  executed  by  the  parties, 
in  case  the  distribution  is  not  made  on  a  final  settlement  of 
the  estate.  Clay's  Dig.  196,  §§  23-24.  If  the  lands  of  the 
decedent  were  sold,  under  execution  against  the  heirs  or  devi- 
sees, to  fifty  different  purchasers,  each  must  execute  a  refund- 
ing bond,  to  meet  any  debts  which  might  thereafter  come 
against  the  estate,  and  the  personal  representative  forced  to  a 
separate  suit  on  each  of  the  bonds  ;  while,  on  the  other  hand, 
by  proceeding  in  the  Probate  Court,  in  the  name  of  the  devi- 
see, legatee,  or  distributee  proper,  the  integrity  of  the  admin- 
istration would  be  more  fully  maintained,  and  the  difficulties 
arising  from  collateral  issues  in  that  court  avoided. 

The  cases  of  Graham  v.  Abercrombie,  8  Ala.  552,  and  Petty 
V.  Wafford,  11  ib.  143,  decide,  simply,  that  the  assignee  of  an 
integral  share  of  an  estate  may  proceed  in  the  Orphans' 
Court  in  his  own  name,  to  obtain  distribution ;  but  we  do  not 
understand  that  any  of  the  decisions  have  gone  to  the  length 
of  holding,  that  different  parties  may  be  made  by  assignment 
of  an  interest  in  the  estate,  at  partial  settlements ;  or  that  a 
distributive  share  might,  by  assignment,'  be  split  into  different 
portions,  and  each  one  having  an  interest  be  allowed  to  pro- 
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ceed  in  his  own  name  in  the  Probate  Court,  for  his  portion. 
My  own  idea  in  relation  to  the  statute  under  which  these 
proceedings  are  instituted  (Clay's  Dig.  196,  §  23-24),  is,  that 
it  was  intended  to  apply  only  to  distributees  and  legatees 
proper,  and  was  enacted  for  the  purpose  of  enabling  them,  on 
a  proper  showing  to  the  court,  to  force  the  executor  or  ad- 
ministrator to  the  distribution  of  a  fund,  which  their  necessi- 
ties might  require  ;  but  to  hold  that  a  devise  of  land  may  be 
cut  up  into  different  parts,  and  the  holder  of  each  be  entitled 
to  stand  in  the  place  of  the  devisee,  as  to  all  of  his  remedies 
in  the  Probate  Court,  would,  in  my  opinion,  not  only  be  ex- 
tending the  operation  of  the  statute  beyond  the  intention  of 
the  legislature,  but  the  means  of  introducing  into  that  court, 
complexities  and  difficulties,  which  its  powers  are  wholly  in- 
adequate to  meet.  The  whole  object  of  the  probate  laws 
seems  to  have  been  intended,  to  limit  the  jurisdiction  of  the 
Probate  Court  to  the  legitimate  and  natural  relations  grow- 
ing out  of  administrations ;  to  confer  upon  that  court  the 
powers  necessary  for  the  management  and  distribution  of  as- 
sets, in  the  direction  of  those  who  were  immediately  connect- 
ed with  administrations,  such  as  heirs,  legatees,  and  creditors, 
without  providing  for  collateral  relations  which  might  arise, 
but  leaving  those  relations  to  be  provided  for  by  courts, 
which,  by  the  possession  of  more  extensive  powers  and  juris- 
diction, were  more  competent  to  meet  and  provide  for  the 
exigency.  The  cases  we  have  cited  require  us  to  recognize, 
on  the  final  settlement  of  an  estate,  the  right  of  the  assignee 
to  distribution  in  his  own  name :  but  a  majority  of  this  court 
think  that  the  principle  should  not  be  extended  beyond  the 
decisions  referred  to. 

It  follows,  from  these  views,  that  the  Circuit  Court  erred, 
in  reversing  the  judgment  of  the  Orphans'  Court ;  and  judg- 
ment must  be  rendered  here,  reversing  the  judgment  of  the 
Circuit  Court,  and  affirming  that  of  the  Orphans'  Court. 

LIGON,  J. — The  record  presents  two  questions  for  the 
consideration  of  the  court ;  1st,  Has  the  defendant  in  error 
any  interest  in  the  estate  of  John  Loveless,  deceased  ?  and, 
2d,  Is  his  interest  of  such  a  character,  that,  under  our  statutes, 
it  can  be  propounded  in,  and  adjudged  by  the  Orphana' 
Court? 
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It  appears,  that  he  purchased,  at  coroner's  sale,  under  exe- 
cution on  a  judgment  at  law,  the  undivided  interest  of  John 
and  Daniel  Loveless,  in  the  real  estate  of  their  father,  before 
any  partition  had  been  made  among  the  devisees,  and  while 
they  were  tenants  in  common  with  eight  others.  Tha*.  this 
interest  is  subject  to  levy  and  sale  under  execution  on  a  judg- 
ment at  law,  is  abundantly  established  by  the  decisions  of 
this,  and  of  other  courts  of  the  highest  respectability  in  the 
United  States,  and  that  the  purchaser  at  such  sale  will  take 
the  title  of  the  tenant  in  common  whose  interest  is  sold,  is 
equally  well  settled.  Mendenhall  v.  Randon,  8  S.  &  P.  251 ; 
Black  V.  Steel,  1  Bailey,  309 ;  16  Ohio,  271 ;  Den  v.  Hill- 
man,  2  Halstead,  180  ;  Kelly  v.  Morgan,  3  Yerg.  437 ;  Durant 
V.  Cabbage,  2  Hill,  S.  C.  311. 

In  the  case  last  cited,  which  was  an  action  of  ejectment  by 
the  purchaser  at  sheriff's  sale,  against  the  defendant  in  exe- 
cution, to  recover  his  undivided  portion  in  the  lands  sold,  of 
which  the  defendant  in  execution,  and  the  other  joint  tenants, 
were  in  possession,  the  court  would  not  permit  the  other  joint 
tenants  to  become  defendants,  lest  the  action  of  the  purchaser 
might  be  defeated ;  but  they  allowed  him  to  recover,  upon 
the  strength  of  his  legal  title,  acquired  by  his  purchase,  and, 
afterwards,  to  hold  as  joint  tenant  with  the  others.  All  the 
cases  concur  in  treating  the  title  of  such  a  purchaser  as  a 
perfect  legal  title,  and  in  substituting  him  to  all  the  legal 
rights,  to  which  the  joint  tenant,  or  tenant  in  common,  was 
entitled  in  the  land  thus  sold. 

In  the  case  of  Graham  v.  Abercrombie,  8  Ala.  Rep.  552, 
this  court  held,  that  "the  interest  of  a  legatee  in  an  unsettled 
estate  is  the  subject  of  assignment;  and  if  one  is  made,  it  di- 
vests the  interest  of  the  distributee,  so  that  no  proceedings 
can  be  had  by  his  representatives  against  the  administrator ; 
his  assignee  is  thereby  vested  with  all  his  rights,  and  they 
may  be  asserted  by  him  in  his  own  name."  This  decision  is 
so  well  sustained  by  the  reasoning  of  Mr.  Justice  Goldthwaite, 
who  delivered  the  opinion  of  the  court,  and  the  authorities  to 
which  he  refers,  that  I  regard  it  impregnable ;  and  I  must 
confess  my  inability  to  discover  any  difference  between  the 
rights  of  one  who  derives  his  interest  in  an  undistributed  es- 
tate through  the  voluuntary  assignment  of  the  distributee, 
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and  one  who  acquires  such  rights  under  a  purchase  author- 
ized and  sanctioned  by  law,  and  which  all  the  authorities 
concur  in  saying,  casts  on  him  a  perfect  legal  title,  which  he 
may  assert  in  a  court  of  law. 

It  seems  to  be  thought,  however,  that  because  the  admin- 
istrator, by  virtue  of  our  statute,  may  rent  lands,  and,  in  cer- 
tain contingencies,  sell  them,  that,  therefore,  the  right  of  the 
heir  or  devisee  does  not  vest,  until  it  is  ascertained  whether 
the  real  estate  will  be  needed  for  the  payment  of  debts.  This  * 
conclusion  is  by  no  means  a  necessary  one  from  the  premises. 
The  rights  of  the  heir  or  devisee  to  the  lands  descended  or  de-  ' 
vised,  remain  as  they  were  before  the  passage  of  these  acts,  i 
There  is  nothing  in   them  to  prevent  the  legal  estate  from   ' 
vesting  in  him,  on  the  death  of  the  ancestor  or  testator ;  but    ( 
the  rights  and  powers  given  to  the  administrator  by  statute, 
are  only  so  many  incumbrances  on  his  title,  and  both  he,  and 
a  purchaser  of  his  interest,  take  the  title,  subject  to  the  legal 
call  of  the  executor  or  administrator,  should  it  be  needed  for 
the  payment  of  debts,  or  for  distribution.     He  may  pass  the 
title  immediately  on  the  death  of  the  ancestor,  and  as  he  has 
a  legal  interest  which  he  can  convey,  that  interest  must,  of 
necessity,  be  subject  to  sale  on  execution  for  the  payment  of 
his  debts.     16  Ohio,  271 ;  1  Barb.  75. 

The  power  of  the  administrator  to  sell  for  the  purpose  of 
paying  debts,  is  one  conferred  on  him  by  the  statute,  for  the 
protection  of  the  rights  and  interests  of  creditors,  who,  by 
the  policy  of  our  law,  are  always  preferred  to  the  heir ;  and 
consequently,  it  cannot  be  affected  by  the  act  of  heir  or  de- 
visee, or  by  any  assignment  he  can  make  ;  or,  indeed,  by  any 
right  derived  from  him,  whether  it  accrue  to  the  party  as- 
serting it  by  the  act  of  the  heir  himself,  or  by  the  act  of  the 
law.  Until  the  trust  created  by  the  statute  in  favor  of  cred- 
itors, of  which  the  administrator  or  executor  by  statute  is 
made  trustee,  is  fully  discharged,  no  act  of  the  heir,  or  title 
derived  through  him,  will  be  allowed  to  operate  to  defeat  his 
power  to  sell  the  realty  to  pay  the  debts  of  the  ancestor. 
This  proposition,  I  apprehend,  will  scarcely  be  disputed. 

The  same  statute  which  confers  on  the  personal  represent- 
ative the  power  to  sell  real  estate  for  the  purpose  of  paying 
debts,  gives  to  him  similar  power  for  the  purpose  of  making 
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a  fair,  equal,  and  beneficial  division  of  such  estate  among  the 
heirs,  devisees,  or  distributees.  As,  in  the  one  instance,  the 
law  constitutes  him  trustee  for  the  creditors  of  the  intestate 
or  testator,  so,  in  the  other,  the  same  law  makes  him  trustee 
for  those  entitled  to  the  realty.  The  law,  and  not  the  parties 
in  interest,  creates  the  trust,  appoints  the  trustee,  defines  his 
powers,  and  points  out  and  regulates  the  manner  of  their 
exercise,  as  well  as  the  contingency  on  the  happening  of 
,  which  they  shall  be  called  into  action.  To  say,  that  when 
this  contingency  arises,  one  of  the  beneficiaries  of  the  trust 
can,  by  his  action  alone,  defeat  the  exercise  of  the  power  of 
the  trustee,  would  be  to  assert  a  proposition  which  the  law, 
according  to  my  apprehension  of  it,  not  only  does  not  sanc- 
tion, but  expressly  repudiates.  This  trust  is  created,  and  is 
to  be  exercised,  for  the  benefit  of  all  who  have  an  interest  in 
the  real  estate.  In  the  record  before  us,  it  is  shown  that  there 
are  ten  devisees ;  and  to  hold  that  any  number,  short  of  the 
whole  of  them,  could  defeat  the  power  of  the  administrator 
to  sell  for  the  purpose  of  distribution,  when  he  makes  proper 
application  to  the  Orphan's  Court,  and,  according  to  the  stat- 
ute and  our  practice  under  it,  shows  that  a  fair,  equal,  and 
beneficial  division  cannot  be  made,  among  the  parties  in  in- 
terest, without  it,  would  be  to  hold,  that  the  declared  pur- 
poses of  the  law  are  subject  to  be  defeated  by  the  action  of 
a  portion  of  the  devisees,  or  distributees.  And,  if  such  ac- 
tion is  allowed  to  defeat  the  purposes  and  objects  of  the 
statute,  when  they  relate  to  the  power  to  sell  for  distribution, 
I  am  not  master  of  any  process  of  reasoning,  by  which  such  a 
result,  from  the  same  cause,  would  not  arise,  wh«  the  ob- 
ject of  the  exercise  of  the  power,  is  a  sale  for  the^rpose  of 
paying  the  debts.  The  statute  has  blended  the  two  objects 
for  the  exercise  of  the  power  together,  and  conferred  the 
power  itself  in  the  same  words  in  each  case ;  and  that  which 
will  defeat  its  exercise  for  one,  will  also  defeat  it  for  the 
other. 

2.  Having  seen  that  the  purchaser  at  the  coroner's  sale,  is 
the  legal  owner  of  the  right  and  interest  of  John  and  Daniel 
Loveless,  in  the  lands  devised  by  their  father,  I  come  to  con- 
sider the  question,  whether  this  interest  is  one  which  he  can 
assert  in  the  Orphans'  Court.     To  my  mind,  this  question  is  al- 
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ready  settled  in  the  case  of  Graham  v.  Abercrorabie,  before 
cited.  In  that  case,  the  interest  of  the  assignee  of  the  legatee 
was  propounded  in,  and  adjudged  by  the  Orphans'  Court.  In 
this,  the  application  is  made  to  the  same  court,  by  one  who, 
through  the  sale  of  the  coroner,  has  become  the  legal  owner  of 
all  that  ever  belonged  to  the  two  devisees  whose  interest  he 
bought,  in  the  lands  of  the  father ;  and  I  have  no  hesitation 
in  saying,  that  the  defendant  in  error  became  as  fully  and 
amply  entitled  to  all  the  rights  and  remedies  of  Daniel  and 
John  Loveless,  in  respect  to  the  lands  devised,  as  though 
they  had  voluntarily  assigned  them  to  him.  If  I  am  right  in 
this,  then  the  case  of  Graham  v.  Abercrombie  is  decisive  of 
this  branch  of  the  inquiry,  and  is  conclusive  to  show  that  the 
Orphans'  Court  erred  in  repudiating  the  case  for  the  reasons 
assigned  by  it. 

But  it  is  said,  that  in  the  case  of  Graham  v.  Abercrombie 
the  question  arose  on  a  regular  settlement  of  the  administra- 
tor's accounts,  and  not  under  the  act  which  authorizes  legatees 
and  others  to  seek  partial  distribution,  after  eighteen  months 
have  elapsed  from  the  grant  of  letters  of  administration.  It 
is  difficult  to  perceive  how  this  can  affect  the  question  of 
jurisdiction  in  the  Orphans'  Court.  The  persons  who  are 
entitled  to  seek  distribution  in  the  two  cases,  are,  according 
to  the  language  of  our  statutes,  the  same.  In  both  statutes 
the  language  employed  to  describe  them  is  identical,  and  I 
think  it  beyond  question,  that  the  purchaser  of  a  devisee's 
interest,  at  sheriff's  sale,  is  a  "  person  entitled  to  distribution" 
in  the  testator's  estate ;  and  it  makes  no  difference  at  what 
period  of  the  administration  he  seeks  it,  provided  the  devisee 
himself  would  be  entitled  to  the  remedy  at  such  period.  In 
short,  such  purchaser  is  substituted  to  all  the  rights  and  rem- 
edies to  which  the  devisee,  whose  interest  he  has  bought, 
would  himself  have  been  entitled,  had  no  sale  taken  place. 

That  he  could,  when  it  was  ascertained  that  it  was  not 
necessary  for  the  administrator  to  make  sale  of  the  lands  for 
the  payment  of  debts,  or  for  distribution,  compel  partition  of 
the  real  estate  in  any  form  of  action  which  the  law  allows  to 
the  devisee,  will  scarcely  be  seriously  doubted.  What,  then,  is 
to  hinder  him  from  seeking  his  distributive  portion  of  the 
purchase  money,  when  the  lands  have  been  sold  by  the  ad- 
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ministrators  avowedly  for  the  purpose  of  making  distribution 
among  the  persons  entitled  to  it  ?  There  certainly  could  be 
nothing,  provided  all  the  parties  interested  in  the  realty  were 
regularly  made  parties  to  the  application  for  the  order  of  sale. 
It  would  not  be  tolerated  that,  after  a  sale  thus  regularly 
made,  the  devisees,  or  those  claiming  under  them,  either  in 
privity  of  contract  or  privity  of  law,  should  be  allowed  to 
repudiate  the  sale,  and  assert  their  title  to  the  lands  devised, 
against  the  purchaser  at  the  sale  made  by  the  administrator. 
Having  been  made  parties  to  the  proceedings  under  which 
the  sale  was  made,  they  would  be  concluded  by  the  decree, 
and  estopped  from  afterwards  setting  up  title  to  the  premises 
sold. 

This,  however,  does  not  appear  by  the  record  of  this  case. 
It  is  no  where  shown  that  the  defendant  in  error  was  made  a 
party  to  the  application  of  the  administrators  for  power  to 
sell  the  lands.  But  I  do  not  conceive  that  there  are  no  other 
means  by  which  the  devisees,  or  those  claiming  under  them, 
could  be  estopped  from  setting  up  their  title  against  the  pur- 
chaser at  the  sale  made  by  the  administrator.  Another, 
equally  as  effectual,  exists  here.  The  defendant  in  error,  by 
filing  his  petition  in  this  case,  setting  forth  his  title  to  the 
lands  ;  the  sale  by  the  administrator ;  the  price  for  which  it 
was  sold;  the  value  of  the  rents;  and  praying  distribution 
of  the  money  arising  from  such  sale  and  rents,  waives,  by  this 
record,  every  objection  he  could  take  to  any  irregularity 
which  existed  to  his  prejudice  in  the  proceedings  by  which  it 
was  brought  about,  and  assents  to  the  title  of  the  purchaser, 
in  a  manner  fully  as  effectual  in  law,  as  he  could  have  done, 
by  being  made  a  party  to  the  proceedings  for  the  sale,  or  by 
his  deed  duly  executed  for  that  purpose.  He  is  estopped  by 
the  record  in  this  case  from  ever  setting  up  his  title  against 
the  purchaser  at  the  administrator's  sale.  Bean  v.  Welch,  17 
Ala.  Eep.  770. 

The  power  of  the  administrators  to  sell  the  lands  for  pur- 
poses of  equal  distribution  among  the  devisees,  is  as  full  and 
ample,  as  it  is  to  make  sale  of  them  for  the  purpose  of  paying 
debts,  and  the  proceedings  to  bring  about  a  sale  are  the  same 
in  both  cases.  Clay's  Digest.  When  the  sale  is  made,  the 
effect  of  it  is,  to  divest  the  title  of  the  devisees,  and  cast  it  on 
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the  purchaser ;  for,  the  order  of  sale  made  by  the  Orphans' 
Court,  vests  the  title  in  the  administrator,  for  all  the  purposes 
contemplated  by  it ;  and  if  this  be  regular,  or  if  the  irregu- 
larities are  waived  by  those  whose  interests  are  affected  by 
them,  the  title  of  the  purchaser,  under  such  sale,  can  never 
be  successfully  impeached  by  the  devisees. 

The  proceedings  in  this  case  were  commenced  under  our 
statute,  (Clay's  Dig.  196  §§  23  and  24)  by  which  it  is  enacted, 
that  "  any  person  entitled  to  distribution  of  an  intestate's 
estate  may,  at  any  time  after  the  expiration  of  eighteen 
months  from  the  granting  of  letters  of  administration,  peti- 
tion the  Orphans'  Court,  setting  forth  his  claim ;  whereupon 
it  shall  be  the  duty  of  said  court,  to  grant  a  rule  on  the 
administrator,  administratrix  or  administrators,  (as  the  case 
may  be,)  to  make  distribution  agreeably  to  law ;  but  no  ad- 
ministrator, administratrix,  or  administrators,  shall  be  com- 
pelled to  make  distribution  at  any  time,  until  bond  and 
security  be  given  by  the  person  entitled  to  distribution,  to 
refund  a  due  proportion  of  any  debts  or  demands  which  may 
afterwards  appear  against  the  intestate,  and  costs  attendant 
on  the  recovery  of  such  debts."  The  twenty-fourth  section 
extends  the  benefits  of  the  twenty-third  to  legatees  and 
devisees. 

It  has  been  shown  that  the  Orphans'  Court  erred,  in  repu- 
diating the  petition  of  the  defendant  in  error,  for  the  reasons 
alleged  in  the  answer  of  the  administrators  with  the  will 
annexed,  and  those  set  forth  in  its  own  decree  of  dismissal. 
Yet,  it  is  equally  clear,  to  my  mind,  that  the  opposite  decree 
of  the  Circuit  Court,  when  its  terms  are  examined  in  refer- 
ence to  the  legislative  enactments  above  cited,  cannot  be 
sustained. 

The  decree  of  the  Circuit  Court  is  in  these  words :  "  It  is 
therefore  ordered  and  decreed,  that  the  said  administrators, 
James  Smith  and  William  Loveless,  pay  to  the  said  Isaac  P. 
Hall  the  interest  of  Daniel  and  John  T.  Loveles-s,  arisinsr 
from  the  proceeds  of  the  sale  of  the  said  lands,  amounting  to 
eighty-thre(i  dollars,  for  which  let  execution  issue."  This 
decree  is  absolute  in  its  terms,  and  no  where  extends  to  the 
administrators  that  protection  which  the  law  throws  around 
them,  at  the  time  it  allows  distribution  before  the  estate  is 
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finally  settled.  No  refunding  bond  is  required  to  be  given, 
but  the  administrators  must  pay  the  sum  found  due,  without 
any  indemnity  for  the  loss  they  might  sustain  if  debts  or 
demands  afterwards  appeared  against  the  estate  of  the  testa- 
tor- While  the  law,  on  the  one  hand,  will  not  permit  an 
administrator,  upon  frivolous  pretences,  to  withhold  from  the 
heir  his  inheritance,  after  eighteen  months  have  elapsed  from 
the  date  of  his  letters;  it  will  not,  on  the  other  hand,  allow 
the  latter  to  draw  from  the  hands  of  the  former  the  funds  of 
the  estate,  which  may  be  needed  for  the  payment  of  debts, 
without  giving  him  security  that  the  funds  thus  withdrawn 
shall  be  ready  to  meet  such  necessity  when  it  may  arise. 
The  failure  of  the  Circuit  Court  to  require,  by  its  decree,  the 
execution  of  such  a  bond,  as  a  condition  precedent  to  the 
issue  of  execution,  is  an  error  for  which  it  must,  in  my 
opinion,  be  reversed. 

The  requirement  of  this  act  is  very  similar  to  the  provision 
made  by  law  for  the  protection  of  non-resident  defendants  in 
chancery,  who  have  not  submitted  to  the  jurisdiction  of  that 
court ;  and  this  court  has  constantly  regarded  the  failure  of 
the  Chancellor,  to  require  the  execution  of  the  bond  provided 
for  in  that  case,  as  an  error,  so  fatal  that  the  decree  would  be 
reversed,  notwithstanding  it  was  proper  in  all  other  respects. 
Eowland  et  al.  v.  Day,  17  Ala.  Rep.  681. 

For  another  reason,  also,  I  think  the  decree  of  the  Circuit 
Court  cannot  be  sustained.  The  record  from  the  Orphans' 
Court  does  not  pretend  to  set  out  all  the  proof  which  was, 
before  that  court,  in  relation  to  the  amount  of  money  in  the 
hands  of  the  administrators,  arising  from  the  sale  and  rents 
of  the  lands  devised,  after  the  defendant  in  error  became  in- 
terested in  them ;  nor,  indeed,  does  it  embody,  in  any  form, 
so  as  to  constitute  them  a  part  of  the  record,  any  facts  what- 
ever, as  having  been  proved  or  admitted  before  it,  which 
established  the  sum  for  which  the  defendant  in  error  was  en- 
titled to  a  decree.  There  is  no  bill  of  exceptions  in  the 
record  of  the  Orphans'  Court,  embodying  the  evidence  there 
given ;  there  is  no  recital  of  proof  in  the  decree  of  that  court, 
by  which  the  Circuit  Court  could  be  advised  of  the  state  of 
facts  necessary  to  be  ascertained  before  a  final  decree  could 
be  understandingly  rendered.     The  Circuit  Court,  being  thus 
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without  the  proof  necessary  to  sustain  a  decree  against  the 
administrators,  should  have  gone  no  further  than  to  reverse 
and  remand  the  cause.  There  may  be,  and  doubtless  there  are 
cases,  in  which  it  would  not  only  be  proper,  but  it  would  be- 
come the  duty  of  the  Appellate  Court,  on  reversing  the  judg- 
ment of  the  court  below,  to  proceed  at  once  to  render  the 
proper  judgment;  but  this  is  not  one  of  that  class. 

The  decree  of  the  Circuit  Court  should,  in  my  opinion,  be 
reversed,  and  the  cause  remanded  to  that  court,  with  instruc- 
tions for  it  to  reverse  the  decree  of  the  Orphans'  Court,  and 
remand  the  cause  to  the  Probate  Court  of  Tallapoosa  county, 
to  be  there  proceeded  in  according  to  the  principles  laid  down 
in  this  opinion. 

DARGAN,  C.  J.,  concurs  in  this  opinion. 


WILLIAMS  vs.  FITZPATRICK,  Governor,  &c. 

1.  When  a  paper  is  cffered  in  evidence,  and  rejected  by  the  primary  court,  as  ir- 
relevant, the  Appellate  Court  will  only  examine  the  question  of  its  relevancy. 

2.  Two  suits  were  pending  against  a  tax  collector,  for  the  county  taxes  of  1845 
and  1846.  On  the  trial  of  the  suit  for  the  taxes  of  1845,  he  produced  the  re- 
ceipt of  the  county  treasurer  for  an  amount  greater  than  the  sum  due  for  the 
taxes  of  that  year,  but  purporting  on  its  fixce  to  be  given  for  the  taxes  of  1845. 
He  also  examined  the  county  treasurer  as  a  witness,  who  testified  that,  though 
he  would  not  deny  his  signature  to  the  receipt,  yet  he  was  sure  that  defendant 
had  never,  at  any  one  time,  paid  him  so  large  an  amount  as  that  specified  in 
the  receipt :  that  if  the  receipt  was  his,  it  must  have  been  given  for  some 
smaller  receipts  which  defendant  had  never  surrendered ;  that  he  was  county 
treasurer  for  1845-6-7,  and  had  never  had  a  final  settlement  with  defendant. 
Held, 

That  upon  this  state  of  proof,  defendant  might  introduce  as  evidence  the  said 
county  treasurer's  receipts  for  the  year  1846,  for  the  purpose  of  showing 
that  all  the  receipts  amounted  in  the  aggregate  to  the  taxes  of  the  two  years. 

3.  A  receipt  given  by  the  county  treasurer  while  in  office  to  the  tax  collector,  for 
the  county  taxes,  is  admissible  evidence  in  itself  at  all  times  for  the  latter,  upon 
proof  of  the  signature  and  that  the  maker  was  county  treasurer  at  the  time  of 
its  execution. 

Error  to  the  Circuit  Court  of  Morgan. 
Tried  before  the  Hon.  Thomas  A.  "Walker. 
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This  was  an  action  of  debt  instituted  in  the  name  of  the 
Governor,  for  the  use  of  Morgan  county,  against  Thomas  K. 
Williams  and  his  securities,  on  his  official  bond  as  county 
treasurer.  The  suit  was  brought  to  recover  the  amount  of 
the  county  taxes  for  the  year  1845,  which,  it  was  alleged,  the 
defendant  had  not  paid  over ;  and  another  suit  was  also  insti- 
tuted for  the  taxes  of  1846,  which  was  pending  at  the  time  of 
the  trial  of  this.  The  facts  of  the  case  will  be  readily  under- 
stood from  the  opinion  of  the  court. 

Wm,  Cooper,  for  plaintiff  in  error  : 

1.  We  insist  that  the  receipts  offered  were,  in  connection  with 
the  receipts  of  1845,  pertinent,  and  that  apart  and  of  them- 
selves they  were  pertinent. 

The  payment  of  taxes  of  1846  raises  the  presumption  of 
payment  in  1845 ;  be  the  presumption,  ever  so  light,  it  is  evi: 
dence,  and  the  jury  must  have  it  for  what  it  is  worth  in  con- 
nection with  other  facts.  4  Philips'  Ev.,  part  2,  page  581, 
citing,  2  Edward's  Ch.  K.  427 ;  9  Yerger  424,  428. 

The  admissions  of  a  trustee  (treasurer)  against  beneficiary 
are  evidence  prima  facie.  3  Humph.  E.  472  ;  23  Pick.  243. 
All  surrounding  circumstances  that  would  throw  light  on  the 
question  at  issue,  if  it  can  be  legally  proven,  must  be  admit- 
ted. 8  Gill  k  Johns.  E.  248.  Evidence  that  at  all  tends  to 
show  the  truth  is  pertinent.  Littell's  Selected  Cases  499.  So, 
too,  it  is  competent,  in  connection  with  eight  years  lapse  of 
time  on  a  note,  to  prove  that  the  holder  was  a  close  collector. 
5  Yerger's  E.  97,  98.  Subsequent  settlements  and  lapse  of 
time  are  evidence  of  payment.  Peck's  E.  60,  65 ;  9  Yerger 
424,  428 ;  2  Campbell's  E.  321 ;  3  Hayd.  29,  31. 

2.  Tunstall  was  the  officer  and  agent  to  receive  the  taxes  col- 
lected by  Williams,  and  all  of  Tunstall's  admissions,  and  receipts 
mere  competent,  no  matter  when  made  or  given,  if  he  was  in 
office  at  the  time  ;  and  his  interest  lead  him  to  admit  no  pay- 
ment not  actually  made,  and,  in  fact,  his  interest  was  antago- 
nistic to  the  discharge  of  Williams  by  payment  to  Tunstall. 
26  Maine,  (13  Shepl.)  107 ;  5  Washburn  349 ;  1  Comstock's  E. 
525 ;  12  Ala.  77. 

3.  The  entire  transactions  between  the  tax  collector  and  re- 
ceiving treasurer  should  have  gone  to  the  jury,  if  they  tended 


JUNE  TERM,  1852.  798 

WillianiB  v.  Fitzpatrick,  Governor. 


at  all  to  show  the  state  of  account  between  them ;  for  on  that 
true  state  of  the  account  depends  the  right  of  action  on  the 
bond  sued  on  in  this  case,  and  every  link  of  the  chain  of 
proof  was  admissible ;  see  particularly,  8  Barr's  Penn.  li,  64 ; 
13  Ala.  683;  13  Ala.  641;  3  Barr's  R.  179;  12  Ala.  823. 

4.  Proof  is  often  competent,  yet  of  itself  it  is  insufficient  to 
maintain  the  issue.  1  Ala.  84 ;  5  Porter  155.  If  pertinent, 
it  must  not  be  rejected,  because  unaided  it  will  be  insufficient 
to  maintain  the  issue.  7  Ala.  457;  7  Ala.  798;  3  Ala.  16; 
2  Shepl.  108 ;  10  Missouri  345 ;  5  Monroe  502  ;  6  Serg.  & 
Rawle  55,  6 ;  9  Cowen  83,  88  ;  19  Ala.  165. 

5.  Again,  though  the  case  stated  by  the  attorney  at  the  bar 
may  not  make  the  pertinence  apparent,  yet  if  it  be  pertinent  it 
must  go  to  the  jury.  5  Hill's  New  York  11.  291.  Every 
link  must  come  out  that  forms  the  chain  of  proof,  for  on  the 
evidence  the  proof  rests.  2  "Watts  &  Serg.  411 ;  9  Ala. 
313  ;  2  Edward's  Ch.  R.  427 ;  13  Ala.  718. 

6.  Again,  that  which  is  apparently  foreign  and  irrelevant, 
may  by  the  statement  of  counsel  be  shown  to  be  applicable 
6  Ala.  390;  6  Ala.  407;  19  Wendell  203;  2  Starkie's  Ev.' 
381. 

7.  The  jury  constitutes  that  branch  of  the  court  to  whom 
the  weight  of  testimony  is  left ;  it  is  error  in  a  court  to  under- 
take to  pass  on  the  weight  of  evidence ;  that  is  the  province 
of  the  jury.  In  this  case  we  offered  to  prove  that  defendant 
had  paid  a  sum  or  sums  of  money,  which,  in  the  agregate, 
made  the  taxes  of  1845  and  1846.  That  was  pertinent,  and 
if  pertinent  should  have  gone  to  the  jury;  it  was  pertinent 
if  insufficient,  and  the  jury  alone  could  pass  on  the  sufficiency 
of  the  evidence ;  we  might  have  argued  properly  an  error  in  the 
dates  of  the  receipts,  or  that  the  large  receipts  embraced  smaller 
ones  of  1845  and  1846  ;  but  all  this  was  cut  off  by  the  court, 
and  abstractly  the  minds  of  the  jury  would  have  grappled 
with  the  facts  that  the  payments  made  the  exact  taxes  of 
1845  and  1846,  and  this  we  were  excluded  from  proving. 
This  court,  on  a  former  occasion,  decided  that  it  was  proper 
to  leave  it  to  the  jury  to  say,  whether  certain  proof  amounted 
to  a  warranty  in  the  sale  of  a  horse ;  this  is  going  farther  than 
we  here  need  to  go,  because  it  left  the  law  on  certain  facts  to 
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the  jury.     10  Ala.  386;  3  English,  (Ark.)  R.  157 ;  19  Johns. 
E.  313. 

The  question  of  warranty  is  often  left  to  the  jury,  because 
it  frequently  depends  on  a  chain  of  testimony  on  which  they 
are  constrained  to  pass  in  their  verdict.  19  Johns.  290.  This 
is  much  more  difficult  matter  for  a  jury,  than  the  mere  ques- 
tion of  payment,  as  in  the  case  at  bar ;  for  in  the  case  of  war- 
ranty, law  and  fact  are  both  involved  in  the  issue  and  finding 

8.  In  the  case  at  bar  the  plaintiffs  in  error,  defendants  be. 
low,  relied  on  Tunstall,  the  treasurer,  to  make  out  their  de- 
fence ;  his  evidence  turned  out  to  be  partly  adverse,  and  he, 
in  fact,  imputed  a  fraud  to  defendant  in  getting  the  receipts,  or 
some  of  them ;  under  this  state  of  the  case  they  could  not  dis- 
credit him,  nor  show  his  incompetency,  for  they  had  waived 
any  objection  they  could  have  made  by  introducing  him ;  his 
interest  conflicted  with  theirs,  for  he  would  be  liable  for  all 
that  Williams  had  paid  him,  and  no  more ;  but  defendant  be- 
low had  the  right  to  make  up  the  defects  of  their  defence  by 
other  proof,  as  Tunstall's  acts,  and  the  proof  of  other  wit- 
nesses and  papers.  But  in  this  use  of  papers  and  witnesses 
they  were  stopped  and  excluded  by  the  court.     10  Ala.  386. 

James  Robinson,  contra: 

The  receipts  offered  were  not  properly  proven ;  nor  was 
there  any  offer  so  to  prove  them.  Before  they  could  have 
been  made  available  against  the  county  for  any  purpose,  it 
should  have  been  shown  that  they  had  been  given  by  Tun- 
stall at  a  time  when,  as  the  agent  of  the  plaintiff,  he  had  a 
right  to  give  them.  Bell  v.  Pharr  et  al.,  7  Ala.  813.  If  this 
proof  had  been  made,  still  the  receipts  were  not  admissible  ; 
because  Tunstall,  the  agent,  was  present,  and  had  been  exam- 
ined, and  the  court  offered  to  let  them  examine  upon  all  the 
points  they  desired.  His  oral  testimony  was  higher  and  better 
evidence  than  his  receipts.     Bell  v.  Pharr  et  al.,  7  Ala.  813. 

Admit  it  to  be  true  that  Williams  paid  Tunstall  too  much 
for  the  taxes  for  1845 ;  with  that  fact  the  county  had  no  con- 
nection. As  an  officer  he  could  only  receive  what  was  due 
to  the  county.  If  Wilhams  paid  him  more  than  this  he  must 
look  to  him  individually  for  it.  The  county  is  no  way  bound 
by  or  for  the  act ;  because  it  was  not  done  by  Tunstall  in  the 
performance  of  any  duty  of  his  office. 
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When  this  excess  was  paid,  as  alleged,  the  taxes  for  1846, 
perhaps,  were  not  assessed.  As  well  might  we  say  a  sheriff 
can  receive  money  upon  a  writ  in  anticipation  of  the  execu- 
tion, as  that  a  treasurer  could  receive  taxes  before  they  were 
due  or  had  been  assessed. 

Again :  suppose  it  is  true  that  Williams  paid  Tunstall  too 
much  upon  the  taxes  of  1845,  what  effect  could  the  receipts 
for  the  taxes  for  1846  have  upon  that  ?  If  the  payments  had 
been  less  in  1845,  and  greater  in  1846,  than  the  amount  of  the 
taxes,  then  the  excess  of  1846  might  well  be  applied  to  the 
payment  of  the  deficit  of  1845.  But  it  is  not  pretended  that 
he  paid  too  much  upon  the  taxes  of  1846. 

What  is  the  issue  here  ?  We  say,  the  taxes  of  1845  were 
not  paid ;  defendant,  that  they  were.  The  proof  offered  has 
no  relevancy  to  this  issue.  Now  if  he  paid  the  taxes  of  1846, 
and  no  more,  what  effect  can  that  fact  have  upon  the  ques- 
tion whether  he  paid  in  full  the  taxes  of  1845  ? 

PHELAN,  J. — The  defendant  Williams  introduced  as  a 
witness,  in  his  behalf,  Tunstall  the  county  treasurer.  After 
proving  by  him  certain  other  receipts,  which  had  been  given  by 
him  to  Williams,  for  the  taxes  of  1845,  they  came  to  a  receipt 
which  purported  on  its  face  to  be  a  receipt  from  Tunstall  for 
the  sum  of  $1189  tVtt  for  the  county  taxes  of  1845,  dated  25th 
May,  1846.  When  testifying  in  lespect  to  this  receipt,  Tun- 
stall said,  that,  although  he  would  not  deny  his  signature,  or 
that  he  had  executed  the  same,  yet  "  that  he  had  no  recollec- 
tion of  ever  giving  such  a  receipt,  and  stated,  that  he  never 
received  that  amount  of  money  from  said  defendant  at  any 
one  time ;  and  if  the  receipt  was  his,  it  must  have  been  given 
by  him  in  lieu  of  many  smaller  receipts,  which  smaller  re- 
ceipts he  never  got  from  the  defendant." 

In  order  to  strengthen  the  character  of  this  eleven  hundred 
dollar  receipt,  which  had  been  thus  assailed  by  his  own  wit- 
ness, whom  for  that  reason  he  could  not  directly  impeach, 
Williams  offered  a  number  of  other  receipts  given  to  him  by 
Tunstall,  as  treasurer,  for  the  county  taxes  of  1846.  In  offer- 
ing them,  he  stated,  that  he  expected  to  show  by  them  and 
those  previously  exhibited,  that  the  whole  taken  together 
would  amount  to  the  county  tax  for  the  two  years,  1845  and 
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1846.  These  receipts  for  the  taxes  of  1846,  the  court  would 
not  allow  to  go  to  the  jury,  upon  the  ground  that  they  were 
not  relevant  to  the  issue. 

The  counsel  for  the  defendant  in  error  has  argued,  that  they 
should  have  been  rejected,  because  it  does  not  appear  that 
they  were  properly  proved,  or  that  Tunstall  gave  them  at 
such  a  time  as  would  make  them  evidence.  They  w-ere  re- 
jected on  the  ground' of  ^V7'efe^;a^^cy,  and  we  must  confine  our 
examination  of  them  to  that  ground. 

We  think  it  quite  clear  that  these  receipts,  which  were  re- 
jected, should  have  been  permitted  to  go  to  the  jury. 

Williams  was  sued  on  his  bond  for  the  county  taxes  of 
1845,  and  in  a  separate  suit  for  the  county  taxes  of  1846. 
The  proof  is,  that  Tunstall  was  county  treasurer  for  the  years 
1845, 1846  and  1847.  He  himself  had  already  testified,  that  he 
had  never  had  a  full  settlement  with  Williams,  but  had  re- 
ceived payments  from  him  and  given  receipts  from  time  to 
time.  If  this  eleven  hundred  dollar  receipt  was  to  be  treated 
as  good  and  valid,  it,  with  the  other  receipts,  would  show  that 
Williams  had  overpaid  the  taxes  of  1845.  But  the  counsel 
for  Williams  said,  it  you  will  allow  all  our  receipts  to  go  be- 
fore the  jury,  the}^  will  show  that  the  taxes  for  both  years 
have  been  paid,  and  no  more. 

I  am  of  opinion  that  these  receipts  were  competent  evi- 
dence, even  in  this  view  of  the  case,  for  in  the  subsequent 
suit,  if  Williams  wished  to  avail  himself  of  the  benefit  that 
any  excess,  in  his  payments  or  receipts  for  1845,  might  give 
him,  to  make  up  a  deficiency  that  might  exist  in  the  receipts 
of  1846,  it  would  be  important  for  him  to  show  that  he  made 
a  fair  expose  of  the  whole  matter  in  the  first  suit.  Other- 
wise, when  he  introduced  the  large  receipt  or  some  other  in 
the  second  suit,  alleging  some  mistake,  the  opposite  party 
would  say,  this  voucher  was  used  in  the  other  suit,  but  we 
never  heard  of  this  mistake  before.  If  there  were  two  suits 
for  county  taxes,  and  the  tax  collector  had  receipts  from  the 
comity  treasurer,  that  would  cover  both  years  in  amount, 
but  not  in  the  terms  of  the  receipts,  this  without  more  would 
make  all  the  receipts  relevant  in  both  suits. 

But  the  right  to  introduce  the  receipts  of  1846,  may  be  put 
upon  a  ground  distinct  from  this.     Tunstall,  whp  was  Wil- 
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liams'  own  witness,  had,  by  his  testimony,  thrown  a  cloud  of 
suspicion  over  the  eleven  hundred  dollar  receipt.  It  was  the 
right  of  Williams  to  remove  this,  and  his  duty  to  do  so,  by  all 
proper  means.  He  could  not  impeach  him,  for  he  was  his 
own  witness.  Indeed  he  might  not  feel  willing  to  do  so, 
even  if  he  had  the  ability.  The  next  thing  was,  to  show  that 
Tunstall  was  mistaken.  He  was  not  prepared  to  deny  that 
he  executed  this  receipt,  but  had  no  recollection  of  it ;  was 
sure  Williams  had  never  paid  him  so  much  at  one  time,  and 
that  this  large  receipt,  if  his  at  all,  must  have  been  given  for 
smaller  receipts  which  AVilliams  had  never  surrendered.  Here 
the  man  who  is  relied  upon  to  support  an  important  voucher, 
the  very  man  who  made  it,  surprises  the  party  who  introduces 
him,  by  raising  very  serious  suspicions  against  it.  He  also 
says,  that  it  must  have  been  given  for  other  receipts  which 
are  still  in  Williams'  hands.  He  had  before  said,  that  he 
never  had  a  full  settlement  with  Williams,  but  had  given  re- 
ceipts from  time  to  time  as  money  had  been  paid.  While 
things  are  in  this  posture,  Williams,  to  relieve  the  large  re- 
ceipt from  the  cloud  thus  cast  upon  it,  says  to  the  court,  "  I  am 
sued  as  tax  collector  in  two  cases ;  Mr.  Tunstall  was  county 
treasurer  during  all  the  time ;  now  I  propose  to  exhibit  my 
receipts  for  1846,  to  show  that  those,  when  added  to  these 
which  I  have  already  exhibited,  including  this  one  over  which 
suspicion  is  cast,  will  just  amount  to  the  aggregate  amount 
of  taxes  which  I  was  bound  to  pay  over  in  the  two  years." 
This  court  concur  in  the  opinion,  that  such  proof  would  have 
been  calculated  to  strengthen  the  large  receipt,  against  the 
suspicion  cast  upon  it  by  the  testimony  of  Tunstall,  and  by 
the  fact  that,  including  the  amount  of  this  receipt,  the  taxes 
for  1845  seemed  to  be  overpaid ;  and  that  it  should  have 
been  received.  It  was  a  feature  in  the  case  proper  to  go  to 
the  jury,  and  to  be  considered  by  them  in  making  up  their 
verdict.  It  is  possible,  that  when  other  receipts  came  to  be 
introduced,  Tunstall  might  discover  some  that  should  have 
been  surrendered,  or  if  he  did  not,  his  own  testimony  would 
not  tell  with  such  powerful  effect  against  the  fairness  of  the 
large  receipt. 

It  has  been  argued,  that  as  TunstaU,  who  gave  the  receipt, 
was  present  as  a  witness,  and  ready  to  be  examined  on  all 
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points  touching  them,  that  it  was  not  competent  to  introduce 
the  receipts  as  evidence  in  themselves  at  all.  Tunstall  was 
a  competent  witness  for  either  party,  it  is  true,  but  the  holder 
of  the  receipts  was  under  no  obligation  to  call  him.  They 
were  good  testimony  of  themselves.  They  come  within  the 
weU  settled  principle,  that  the  admissions  of  an  agent,  made 
within  the  scope  of  his  authority,  and  at  the  time  of  transact- 
ing the  business  of  his  agency,  are  the  admissions  of  his  prin- 
cipal. They  are  then  part  of  the  res  gestae,  and  can  be  proved 
as  such.  In  this  case  the  receipt  of  the  county  treasurer,  is 
the  receipt  of  the  county,  and  there  is  no  need  to  do  more 
than  to  prove  that  the  signature  is  genuine,  and  that  the 
maker  was  county  treasurer  when  it  purports  to  have  been 
made. 

For  authority  on  these  points,  see  1  Greenleaf,  125  et  seq. 
Williams  v.  Shackleford,  16  Ala.  318 ;  Bohannon  v.  Chap- 
man, 13  Ala.  641. 

For  the  error  in  rejecting  the  proof  offered  by  the  plaintiffs 
in  error,  the  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 


HUTCHINSON  vs.  DEAEING. 

1.  A  decree  in  chancery  is  binding  on  all  who  are  parties  or  privies  to  it,  and 
ccmcludes  them  as  to  every  fact  necessary  to  be  ascertained  before  the  final 
decree  was  rendered. 

2.  A  mortgagor  in  possession  may  hire  or  lease  the  mortgaged  property,  and  re- 
ceive the  rents  and  profits,  until  the  mortgagee  notifies  the  lessee  or  hirer  not 
to  pay  such  rents  or  profits  to  the  mortgagor. 

8.  Notice  from  the  mortgagee  to  the  lessee  or  hirer,  not  to  pay  the  rents  or  profits 
to  the  mortgagor,  intercepts  the  rents  and  profits  then  due  and  unpaid,  as  weU 
as  those  which  may  subsequently  accrue,  and  the  mortgagee  becomes  entitled 
to  them. 

4.  Where  a  mortgagor  of  slaves  puts  them  into  the  possession  of  his  son-in-law, 
imder  the  belief  that  they  would  be  more  profitable  under  his  control,  and  for 
the  purpose  of  enabling  himself  the  more  readily  to  pay  off  the  mortgage 
debt,  and  with  the  agreement  between  them  that,  when  the  debt  was  paid, 
they  should  come  to  some  imderstanding  respecting  the  value  and  ownership 
of  the  daves,  and  the  mortgagee  was  apprized  of  this  agreement,  and  assented 
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to  it,  be  may,  after  notice  to  the  Bon-in-law,  bring  assumpsit  against  him  for 
the  services  of  the  slaves,  notwithstanding  he  has  previously  filed  a  bill  of 
foreclosure,  aud  obtained  a  iiual  decree  thereon ;  Provided,  it  appears  that  \he 
son-in-law  was  not  made  to  account  for  said  hire  by  the  bill 
5.  The  Appellate  Court  will  not  reverse  on  account  of  a  charge  whidi  asserts  a 
correct  legal  proposition,  although  it  may  be  objectionable  from  its  genendity^ 
It  is  the  duty  of  the  party  in  such  case,  to  ask  more  specific  and  definite  in- 
structions. 

Error  to  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  E.  Pickens. 

This  was  an  action  of  assumpsit  brought  by  Dearing  against 
Hutchinson,  to  recover  for  the  services  of  certain  slaves. 
Upon  the  trial  it  appeared,  that  the  slaves  originally  belonged 
to  James  Jackson  of  the  State  of  Georgia,  but  the  slaves  were 
on  a  plantation  in  the  county  of  Lawrence  in  the  State  of 
Alabama ;  and  the  said  Jackson,  being  indebted  to  the  said 
Dearing,  in  the  sum  of  $11,036  j%%,  did  on  the  24th  day  of 
October,  1840,  execute  to  him  a  mortgage  on  the  said  slaves, 
with  others,  to  secure  the  payment  of  said  sum,  which  fell 
due  on  the  first  of  January,  1841.  It  further  appeared,  that 
under  an  agreement  made  between  Jackson  and  Hutchinson, 
Hutchinson  took  possession  of  said  slaves,  and  removed  them 
to  South  Alabama;  but  it  does  not  appear,  that  he  was  to  pay 
any  specific  sum  by  way  of  hire,  or  that  he  bought  them; 
but  the  object  of  Hutchinson  in  taking  them  into  his  posses- 
sion seems  to  have  been,  to  employ  the  slaves  more  profitably, 
and  thereby  to  extinguish  the  mortgage  debt,  or  aid  the  mort- 
gagor in  doing  so ;  and  when  this  should  be  accomplished, 
Hutchinson  and  the  mortgagor,  Jackson,  were  to  come  to 
some  agreement  respecting  the  ownership  of  the  slaves.  It 
further  appeared,  that  Dearing  had  notice  of  this  arrangement, 
and  sanctioned  it ;  at  all  events,  he  did  not  object  to  it.  Some 
time  in  1843,  Dearing  filed  his  bill  in  equity  to  foreclose  said 
mortgage,  both  against  Jackson,  the  mortgagor,  and  Hutchin- 
son, who  had  the  slaves  in  his  possession.  At  the  December 
Term,  1844,  of  the  Chancery  Court,  a  decree  of  foreclosure 
was  rendered,  and  it  was  referred  to  the  register  to  ascertain 
the  amount  of  the  mortgage  debt,  who  reported  that  $12,705 
were  due  the  mortgagee,  for  principal  and  interest.  This  re- 
port was  confirmed,  and  the  negroes  were  sold  by  the  register 
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on  the  first  Monday  in  October,  1845,  and  brought  the  sum 
of  $9,107yVo)  the  whole  of  which  was  paid  over  to  Bearing, 
except  the  sum  of  $195,  which  was  retained  by  the  register 
to  satisfy  the  costs  of  suit.  The  evidence  tended  also  to  show, 
that  several  payments  were  made  on  the  mortgage  debt,  but 
that  most  of  them  were  made  after  the  taking  of  the  account  in 
the  equity  suit,  and  before  the  bringing  of  this  suit.  The 
plaintiff  claimed  hire  for  the  slaves,  from  the  time  of  filing 
the  original  bill,  and  notice  thereof  to  Hutchinson. 

The  court  instructed  the  jury,  that  the  account  taken  in 
the  chancery  suit  was  conclusive  of  the  amount  then  due, 
but  that  payments  since  made  could  be  shown,  to  prove  satis- 
faction of  the  mortgage  debt. 

The  defendant  requested  the  court  to  charge  the  jury,  that 
if  the  plaintiff  recommended  or  assented  to  the  sale  or  trans- 
fer of  the  slaves  by  Jackson,  the  mortgagor,  to  Hutchinson, 
without  any  agreement  that  Hutchinson  should  pay  hire  to  the 
plaintiff,  that  then  he  could  not  recover.  This  charge  the 
court  refused  to  give ;  and  instructed  the  jury,  that  if  the  de- 
fendant purchased  the  slaves  with  notice  of  the  mortgage, 
and  subject  thereto,  he  was  liable  for  hire  after  the  filing  of 
the  bill  and  notice  thereof  to  him. 

The  defendant  also  requested  the  court  to  charge  the  jury, 
that  if  the  proof  showed  that  the  mortgage  debt  had  been 
paid  in  full,  then  the  plaintiff  could  not  recover.  This  charge 
the  court  gave,  with  this  qualification,  that  whether  the  debt 
was  paid  in  full  or  not,  must  be  determined  by  taking  the 
chancery  decree  as  showing  the  true  amount  due  at  that  time, 
and  then  deducting  such  payments  as  had  been  subsequently 
made. 

The  defendant  further  requested  the  court  to  charge  the 
jury,  that  the  measure  of  damages  should  not  exceed  the 
amount  now  due  upon  the  mortgage  debt.  This  charge,  the 
court  also  gave,  with  the  same  explanation  or  qualification 
that  was  given  to  the  charge  next  preceding  it. 

The  defendant  further  requested  the  court  to  charge  the 
jury,  that  the  record  in  the  chancery  suit  was  evidence  of  a 
former  recovery ;  which  charge,  the  court  also  refused  to  give. 
To  the  refusals  to  charge  as  requested,  and  to  the  charges 
given,  the  defendant  excepted ;  and  the  court,  at  his  instance, 
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signed  and  sealed  a  bill  of  exceptions,  which  is  here  assigned 
for  error. 

George  W.  Gayle  and  Samuel  F.  Rice,  for  the  plaintiff 
in  error,  contended: 

1.  That  in  the  absence  of  any  express  contract  to  pay  the 
plaintiff  for  the  service  or  labor  of  the  slaves,  he  cannot  bring 
assumpsit,  even  if  there  was  a  liability  on  the  part  of  the  de- 
fendant to  pay  for  such  services.  They  cited  Smith  v.  Stew- 
art, 6  John.  Rep.  46 ;  13  John.  489  ;  2  Taunt.  145 ;  17  Ala. 
51 ;  1  St.  &  For.  294;  Chitty  PI.  107,  and  note. 

2.  That  Bearing,  by  assenting  to  the  sale  or  transfer  of 
the  slaves  to  Hutchinson,  made  by  Jackson,  deprived  himself 
of  all  right  to  demand  of  him  hire  for  the  slaves.  "Wallis  v. 
Long,  16  Ala.  138. 

3.  That  it  was  proper  to  have  made  the  defendant,  Hutch- 
inson, account  for  the  hire  in  the  chancery  suit,  and  the  fail- 
ure to  do  so,  precluded  the  defendant  from  recovery  in  this 
action.    Gary  v.  Boy  kin,  7  Ala.  154 ;  4  Ala.  541. 

4.  That  the  charge  of  the  court  subjected  Hutchinson  to 
the  payment  of  hire,  even  after  the  slaves  were  sold  and  de- 
livered to  the  purchasers  under  the  decree  of  foreclosure. 

Watts,  Judge  &  Jackson,  contra,  insisted: 

1.  That  the  decree  of  foreclosure,  as  it  ascertained  the 
amount  then  due  on  the  mortgage  debt^  was  conclusive  against 
the  defendant,  as  he  was  a  party  to  said  suit. 

2.  That  the  mortgagee  is  entitled  to  recover  the  rents  and 
hire  of  the  tenant  of  the  mortgagor,  after  notice.  They  cited 
Coke  V.  Pearson,  6  Ala. ;  Chambliss  v.  Maulden,  4  Ala.  484 ; 
Smith  V.  Taylor,  9  Ala.  633. 

3.  To  show  that  assumpsit  is  the  proper  remedy,  they  cited 
Davidson  v.  Earnest,  7  Ala.  817. 

4.  To  show  that  the  decree  in  the  foreclosure  suit  did  not 
preclude  the  plaintiff  from  bringing  this  action,  they  cited 
Davidson  &  Stringfellow  v.  Shipman,  6  Ala.  34 ;  1  Starkie 
on  Ev.  221,  222,  and  note;  Greenl.  Ev.  Vol.  1,  §§  228,  229, 
280. 

DARGAN,  C.  J. — All  persons  who  are  parties  or  privies 
to  a  decree,  rendered  by  a  Court  of  Chancery,  are  bound  by 
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it.  Perkins'  Ed.  of  Daniel's  Ch.  Prac.  vol.  2,  1210,  note ;  and 
of  course  are  concluded  as  to  every  fact  necessary  to  be  ascer- 
tained, before  the  final  decree  is  rendered.  It  follows  from 
this  rule,  that  the  account  taken  before  the  register  in  the 
chancery  suit,  is  binding  on  Hutchinson ;  he  was  a  party  to 
the  bill  of  foreclosure,  and  it  was  certainly  necessary  in  that 
suit  to  ascertain  the  mortgage  debt.  This  was  done  in  the 
proper  manner,  and  the  amount  that  was  thus  ascertained,  is 
conclusive  on  all  who  were  parties  to  that  bill. 

2.  The  material  question  in  this  case,  however,  is,  can  this 
action  be  sustained,  to  recover  for  the  services  of  the  slaves 
under  the  circumstances  disclosed  by  the  bill  of  exceptions  ? 
James  Jackson  owned  the  slaves,  and  mortgaged  them  to  the 
plaintiff.  Afterwards,  the  defendant  Hutchinson,  the  son-in- 
law  of  the  mortgagor,  agreed  to  take  the  slaves  into  his  pos- 
session and  employ  them,  under  the  belief  that  they  would  be 
more  valuable  in  his  possession,  and  aid  the  mortgagor  in 
paying  off  the  mortgage  debt ;  and  when  this  should  be  done, 
then  Jackson  and  Hutchinson  were  to  come  to  some  under- 
standing respecting  the  value  and  ownership  of  the  slaves. 

This  appears  to  be  the  substance  of  the  agreement,  under 
which  Hutchinson  obtained  the  possession  of  the  slaves. 
Dearing,  the  plaintiff,  was  advised  of  this  agreement,  and  fully 
assented  to  it.  Upon  these  facts,  can  Hutchinson  be  made 
liable  to  the  mortgagee,  in  assumpsit,  for  the  services  of  the 
slaves  ?  We  think  the  law  is  well  settled,  that  the  mortgagor 
may  hire  or  lease  the  mortgaged  property,  and  receive  the 
rents  or  profits,  until  the  mortgagee  give  notice  to  the  tenant 
not  to  pay  to  the  mortgagor;  such  notice,  however,  de- 
termines the  right  of  the  mortgagor  to  receive  the  rents  and 
profits  that  were  unpaid  at  the  time  the  notice  was  given,  and 
if  the  tenant  should  disregard  the  right  of  the  mortgagee,  and 
pay  to  the  mortgagor  after  notice,  he  must  be  held  liable  to 
the  mortgagee,  notwithstanding  such  payment.  Moss  v.  Gal- 
lemore,  Douglass,  266  ;  Pope  v.  Biggs,  9  B.  &  C.  245 ;  Man- 
Sony  &  Hurtill  v.  The  United  States  Bank,  4  Ala.  735. 

In  such  cases,  however,  there  is  an  express  contract  to  pay 
rent  or  hire  to  the  mortgagor,  who  is  but  a  tenant  at  suffer- 
ance of  the  mortgagee,  who  may  approve  his  acts  in  leasing 
the  mortgaged  premises,  and  put  an  end  to  his  right  to  re- 
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ceive  the  rent,  not  paid^  by  giving  notice  to  the  tenant.  But 
in  the  case  before  us,  there  was  no  specific  agreement  to  pay  to 
any  one,  any  specific  amount,  yet  it  is  manifest  that  it  was 
not  intended  that  Hutchinson  should  have  the  services  of  the 
slaves  as  a  donation ;  he  received  them  into  his  possession, 
that  their  services  might  become  more  valuable,  and  the  mort- 
gage debt  thereby  more  readily  or  easily  paid^  and  the  mort- 
gagee assented  to  this  arrangement.  As  it  was  not  intended 
to  make  a  gift  to  Hutchinson  of  the  labor  of  the  slaves,  it 
must  have  been  intended  that  their  labor  and  services  should 
go  towards  the  extinguishment  of  the  mortgage  debt ;  for  the 
extinguishment  of  this  debt,  and  the  protection  of  the  prop- 
erty for  the  benefit  of  the  mortgagor,  was  the  leading  object 
of  the  agreement,  by  which  the  slaves  came  into  the  posses- 
sion of  the  defendant.  It  must,  therefore,  have  been  under- 
stood, that  Hutchinson  should  pay  for  the  hire  or  services  of 
the  slaves ;  for  it  was  not,  and  could  not  have  been  the  inten- 
tion, that  he  should  have  such  services  or  hire  without  pay- 
ing any  thing  either  to  the  mortgagee  or  mortgagor.  And 
this  being  the  nature  of  the  contract,  I  do  not  think  it  mate- 
rial, to  inquire  whether  Hutchinson  was  to  account  to  the 
mortgagor  or  to  the  mortgagee.  For  if  he  was  to  account  for 
the  hire  to  Jackson,  then  under  the  authorities  referred  to, 
Dearing,  the  mortgagee,  could  interdict  payment  to  him,  and 
claim  the  value  of  such  hire  or  services  in  extinguishment  of 
his  mortgage. 

But  it  is  insisted  that,  even  if  the  defendant  be  liable  for 
the  hire,  assumpsit  is  not  the  proper  remedy.  I,  however, 
think  it  clear,  that  where  one  has  enjoyed  the  use  and 
profits  of  property,  with  the  consent  and  permission  of  the 
owner,  and  from  the  nature  of  the  agreement  it  cannot  be  in- 
ferred that  the  use  and  profits  were  intended  as  a  gift,  but 
that  the  party  should  account  in  some  mode  for  the  same, 
assumpsit  may  be  brought,  by  him  who  is  entitled  to  such 
use  and  profits.  This  is  the  substance  of  the  decision  of  this 
court,  in  the  case  of  Davidson  v.  Ernest,  7  Ala.  817 ;  and  it 
has  been  followed  in  several  cases  since.  It  was  founded  on 
the  case  of  Hull  v.  Vaughn,  6  Price,  157,  and  the  reasoning 
of  that  case,  I  think,  u  nanswerable.  Indeed,  if  it  be  true 
that  by  giving  notice  to  the  tenant  of  the  mortgagor,  the 
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mortgagee  becomes  entitled  to  all  the  rents  unpaid  at  the  time 
of  notice,  I  can  see  no  other  mode  in  this  country  to  enforce 
the  recovery  of  the  rents  as  such,  than  by  an  action  of  as- 
sumpsit, unless  indeed  it  could  be  done  by  a  bill  to  foreclose. 
To  bring  ejectment,  would  put  an  end  to  the  tenancy,  and  the 
damages  that  might  be  recovered  for  the  detention,  would 
not  be  rent  eo  nomine,  and  I  very  much  doubt,  when  we  con- 
sider that  the  mortgagor  is  entitled  to  recover  the  rents,  until 
notice  be  given  by  the  mortgagee  not  to  pay,  whether 
damages  could  be  recovered  for  any  time  anterior  to  the  no- 
tice ;  and  all  the  English  cases  agree,  that  the  mortgagee,  by 
giving  the  notice,  becomes  entitled,  not  only  to  the  rents  sub- 
sequently falling  due,  but  also  to  all  rents  in  arrear  and 
not  paid  to  the  mortgagor;  and  if  this  be  the  extent  of  the 
mortgagee's  right,  in  my  judgment,  assumpsit  is  the  most  ap- 
propriate remedy  to  recover  the  rent. 

As  to  the  measure  of  the  defendant's  liability,  under  the 
view  we  have  taken,  it  is  apparent  that  he  was  liable  for  all 
the  hire  or  profits  of  the  slave,  that  he  had  not  paid  or  ac- 
counted for,  either  to  the  plaintiff  or  to  Jackson,  the  mortgagor, 
before  notice  to  the  defendant  not  to  pay  to  him.  The  charge 
of  the  court,  therefore,  which  limited  his  liability  to  the  time 
of  filing  the  bill  of  forclosure,  could  not  in  any  manner  pre- 
judice the  defendant,  for  there  was  no  pretence,  that  after  that 
period  he  had  paid  hire  to  the  mortgagor ;  indeed,  it  does  not 
appear,  that  he  ever  accounted  to  Jackson  for  hire  at  all. 

It  is  further  insisted,  that  the  plaintiff  is  precluded  from  re- 
covering, because  he  might  have  compelled  the  defendant  to 
account  for  the  hire,  by  his  bill  of  foreclosure.  Without 
saying  whether  he  could  or  not,  it  is  sufl&cient  to  say  that  he 
did  not,  and  was  not  compelled  to  require  the  defendant  to 
account  for  the  hire  in  that  suit.  He  had  his  remedy  at  law  to 
recover  for  the  hire,  and  his  remedy  in  equity  to  foreclose 
the  equity  of  redemption ;  and  his  pursuing  the  one,  is  no 
bar  to  his  right  as  to  the  other.  Davidson  &  Stringfellow  v. 
Shipman,  et  al.  6  Ala.  27,  and  cases  there  cited. 

The  only  other  point  insisted  on,  is,  that  the  charge  of  the 
court  was  calculated  to  charge  the  defendant  with  the  hire  of 
the  slaves,  even  after  they  were  taken  from  him  under  the 
decree  of  foreclosure.    But  we  cannot  indulge  the  presump- 
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tion,  that  either  the  court  or  jury  for  a  moment  could  enter- 
tain the  idea,  that  the  defendant  was  liable  for  hire  after  the 
slaves  were  taken  from  his  possession.  The  charge  bearing 
on  this  point,  is,  that  the  defendant  was  liable  for  hire  after 
the  filing  of  the  bill,  and  notice  thereof  to  the  defendant ;  and 
we  have  seen,  that  under  the  evidence  applicable  to  this  charge, 
it  is  not  erroneous ;  at  least  it  cannot  be,  so  far  as  the  defen- 
dant is  concerned.  And  if  it  Avere  thought  possible  that  the 
jury  could  have  been  misled  by  it,  so  as  to  give  hire  after 
the  slaves  were  taken  from  the  defendant's  possession,  it 
could  easily  have  been  prevented,  by  requesting  the  court  to 
instruct  the  jury,  that  the  defendant  was  not  liable  for  the 
services  of  the  slaves  after  they  were  taken  from  his  posses- 
sion in  obedience  to  the  decree  of  foreclosure.  But  it  is  ap- 
parent that  no  one  thought  it  necessary  to  call  for  instructions, 
informing  the  jury  that  the  defendant  was  not  liable  for  hire, 
aft-er  the  possession  was  taken  from  him ;  and  to  suppose  that 
they  were  misled  by  the  generality  to  the  charge,  would  be 
to  deny  their  common  intelligence. 

After  a  deliberate  examination  of  all  the  questions  raised 
in  the  argument,  we  are  satisfied,  that  as  the  case  is  presented 
by  the  record,  there  is  no  error,  and  the  judgment  must  be 
afl&rmed. 


ALEXANDER  et  al.  vs.  TRASK. 

1.  In  an  action  of  debt  on  a  claim  bond,  where  the  plea  of  non  ett  factum  is  in- 
terposed, the  sheriff  is  an  incompetent  witness  for  the  plaintiff,  without  a  re- 
lease, to  prove  the  execution  of  the  bond. 

2.  A  return  of  "forfeiture"  is  not  necessary  to  the  maintenance  of  a  common  law 
action  of  debt  npon  a  claim  bond. 

3.  If  the  obligor  in  the  bond  is  absent  from  the  county,  a  demand  of  the  property 
from  his  general  agent  is  sufficient. 

Error  to  the  Circuit  Court  of  Coffee. 
Tried  before  the  Hon.  John  Gill  Shorter. 

This  was  an  action  of  debt  by  the  defendant  against  the 
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plaintiffs  in  error,  on  a  claim  bond  which  they  had  given  for 
the  trial  of  the  right  of  property  to  a  certain  stock  of  goods. 
The  defendants  pleaded  non  est  factum^  nil  debet,  and  perform- 
ance. At  the  trial,  the  plaintiff  offered  the  sheriff,  by  whom 
the  bond  was  taken,  to  prove  its  execution.  The  court  over- 
ruled the  defendant's  objection  to  his  competency,  and  per- 
mitted him  to  testify,  to  which  defendants  excepted.  Plain- 
tiff, having  proved  the  loss  of  the  original  bond,  introduced 
parol  evidence  of  its  contents,  to  which  defendants  objected, 
but  their  objection  was  overruled  by  the  court.  Plaintiff 
also  offered  parol  evidence  of  the  contents  of  the  execution 
against  the  original  defendant  in  execution,  after  having  proved 
its  loss,  which  evidence  was  admitted  by  the  court,  against 
the  defendants'  objection,  and  they  excepted.  Plaintiff,  fur- 
ther having  proved  that  the  court-house  of  the  county  had 
been  destroyed  by  fire,  offered  to  prove  by  parol  the  contents 
of  a  judgment  of  condemnation  in  the  original  suit,  to  which 
evidence  likewise  the  defendants  objected,  but  the  court  ad- 
mitted it.  Plaintiff  also  proved  that  the  sheriff  had  made  a 
demand  of  the  goods  of  the  defendant's  general  agent,  and 
that  the  defendant  himself  was  absent  from  the  county  at  the 
time  of  this  demand. 

The  court  charged  the  jury,  that  this  demand  was  sufficient; 
and  refused  to  charge,  as  requested  by  the  defendants,  that  the 
plaintiff  could  not  recover  unless  the  bond  sued  on  had  been 
returned  "forfeited"  by  the  sheriff.  "The  matters  and  things 
set  out  in  the  bill  of  exceptions"  are  here  assigned  for  error. 

P.  T.  Sayee,  for  plaintiff  in  error: 

The  court  certainly  erred  in  admitting  the  testimony  of 
Kinney,  who  was  the  sheriff  at  the  time  of  the  alleged  exe- 
cution of  the  bond.  It  was  his  duty  to  take  the  bond,  when 
the  affidavit  claiming  the  property  was  made  ;  and  if  he  fail- 
ed to  do  it,  he  was  liable  to  the  plaintiff  in  the  execution  for 
such  failure. 

This  suit  was  directly  upon  the  bond,  by  the  obligees  in  the 
bond,  who  were  also  the  plaintiflfe  in  the  execution.  The 
question  to  be  tried  was,  whether  the  sheriff  had  performed 
the  duty  required  of  him  by  the  law ;  that  was  the  issue  be- 
fore the  jnry,  directly  made  by  the  plea  of  non  est  factum. 
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If  the  jury  found  the  issue  in  favor  of  the  execution  of 
bond,  Kinney's  liability  to  the  defendants  in  error  was  gone ; 
he  could  not  then  be  sued  by  them  for  his  failure  to  take  the 
bond ;  he  was  then  operated  upon  by  the  strongest  motives  of 
self  interest,  to  establish  that  result.  Although  he  was  not  a 
party  to  the  record,  he  was  a  party  to  the  issue. 

Under  the  pleadings  the  issue  was,  did  the  sheriff  take  the 
bonds  declared  on,  or  did  he  not.  If  the  jury  found  in  the 
affirmative,  Kinney's  liability  was  gone  ;  but  if  in  the  nega- 
tive, his  liability  was  established. 

Kinney  then  occupied  the  position  of  a  witness  swearing  to 
establish  a  fact,  which,  if  established,  would  remove  all  liabil- 
ity from  him.  2  Raymond  1411 ;  ib.  1007  ;  Hayes  v.  Grier, 
•4  Binney,  80 ;  Harwood  v.  Murphy,  4  Halstead,  215  ;  "Wood 
V.  Skinner,  et  al.,  6  Paige  76 ;  Rogers  v.  Deible,  3  Paige  238 ; 
McGrew  &  Beck  v.  Governor,  &c.  19  Ala.  R.  89 ;  Moore  & 
Jones  V.  Henderson,  18  ib.  232 ;  Hunter  v.  McDusland,  2 
Hayw.  366. 

The  court  erred  in  allowing  the  contents  of  the  judgment 
condemning  said  property  to  be  proved  by  parol. 

In  order  to  authorize  the  introduction  of  parol  proof,  it 
was  necessary  first  to  lay  the  proper  predicate  by  proving  the 
loss  of  the  minutes ;  until  this  was  done,  the  evidence  should 
have  been  excluded. 

Belser  &  Rice,  contra: 

1.  The  witness  Kinney  was  competent  to  testify  in  the 
cause.  Governor  v.  Gee,  19  Ala.  199;  Moore  v.  Henderson, 
18  Ala.  235 ;  Bean  v.  Pearsall,  12  Ala.  592.  An  agent  is  an 
exception  to  the  general  rule. 

2.  The  parol  evidence  as  to  the  bond,  execution  and  judg- 
ment, was  properly  admitted.  Stewart  v.  Connor,  9  Ala.  803 ; 
Jackson  v.  Cullum,  2  Blackford  228 ;  Baskin  v.  Seachrist,  6 
Barr  154  ;  Fowler  v.  Moore,  4  Pike  570 ;  Harkins  v.  Gustin, 
7  Halst  42 ;  U.  S.  v.  Laub,  12  Peters  1 ;  U.  States  v.  Rey- 
burn,  6  Peters  352. 

3.  The  demand  of  the  general  agent  of  Alexander  in  his, 
Alexander's,  absence  from  the  State,  if  a  demand  was  acquir- 
ed at  all,  is  sufficient.    Garnett  v.  Roper,  10  Ala.  842. 

4.  It  was  not  necessary  that  the  bond  of  Alexander,  et  at 
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should  have  been  returned  "forfeited."     At  most,  the  statute 
on  this  subject  is  merely  directory. 

5.  The  bill  of  exceptions  will  be  most  strongly  construed 
against  the  plaintiff  in  error,  and  the  court  will  intend  that 
the  necessary  evidence  was  produced  in  the  cause,  until  the 
contrary  is  shown.  The  evidence  ruled  in,  was  at  least  per- 
missible.    Morgan  v.  State,  11  Ala.  292. 

6.  No  ground  of  objection  to  the  evidence  of  the  contents 
of  the  lost  record,  is  stated.  All  the  evidence  is  not  pretend- 
ed to  be  set  forth  showing  its  loss.  And  this  court  cannot 
say  that  the  ground  of  objection  was,  that  a  sufficient  predicate 
was  not  laid. 

CHILTOISr,  J. — This  was  an  action  of  debt  brought  by 
the  defendants  in  error,  upon  a  claim  bond  given  under  the 
statute  for  the  trial  of  the  right  of  property. 

One  of  the  pleas  put  in  issue  ih-Q  factum  of  the  bond,  and 
the  sheriff  was  introduced  by  the  plaintiffs  below  to  prove 
that  the  bond  was  executed  by  the  defendants.  He  was  ob- 
jected to  as  incompetent,  by  reason  of  interest,  but  allowed 
to  testify  without  a  release ;  and  this  constitutes  the  ground  of 
the  first  exception. 

The  general  rule  undoubtedly  is,  that  a  witness  who  has  a 
direct  interest  in  the  event  of  the  suit,  cannot  be  allowed  to 
testify.  But  this  rule  is  subject  to  several  exceptions,  which 
public  policy,  convenience  and  necessity  have  engrafted  upon 
it,  and  which  are  as  well  established  as  the  rule  itself,  although 
not  always  so  easy  of  application.  Among  these  exceptions 
are  classed  agents,  factors,  brokers,  &c.  It  is  supposed  by  the 
counsel  for  the  defendants  in  error,  that  the  sheriff,  as  respects 
his  ministerial  ofl&cial  acts,  falls  within  the  exception  to  the 
general  rule  which  obtains  as  applicable  to  agents ;  but  we 
are  unable  to  perceive  upon  what  principle  he  may  thus  be 
classed.  The  same  considerations  of  public  convenience  and 
necessity,  which  apply  to  agents  employed  in  the  transaction 
of  ordinary  business,  have  no  application  to  public  officers, 
who  are  required  to  furnish  written  memorials  of  their  offi- 
cial transactions,  and  which  are  prima  facie  evidence,  and  in 
some  cases,  conclusive  evidence  of  those  acts. 

The  cases  of  Beane  v.  Pearsall,  12  Ala.  Rep.  692,  and  the 
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Governor,  Use,  &c.  v.  Gee,  19  ib.  199,  were  cases  of  agency, 
which  clearly  fell  within  the  exception.  In  the  other  case 
cited  by  the  counsel  for  the  defendant  in  error  of  Moore  & 
Jones  V.  Henderson,  18  Ala.  Rep.  832,  we  held,  in  an  action 
against  an  attorney  to  recover  upon  his  receipt  for  notes  for 
collection,  the  maker  of  one  of  the  notes  was  an  incompetent 
witness  to  prove  the  payment  of  the  money  to  the  attorney. 
And  we  said  in  that  case,  that  where,  in  one  event,  the  liabil- 
ity of  the  witness  will  be  lessened,  he  is  not  a  competent 
witness  for  the  party  who  seeks  by  h's  evidence  to  produce 
that  event.     See  the  cases  there  cited  on  page  235. 

So  in  McGrew  &  Beck  v.  The  Governor,  19  Ala.  Rep.  89, 
we  held,  that  a  constable  was  an  incompetent  witness  to  prove 
that  he  had  paid  money  to  a  justice  of  the  peace,  which  he 
had  collected  on  execution,  in  a  suit  bj  the  plaintiff  in  the 
execution  against  such  justice  for  the  money. 

That  the  sheriff'  in  this  case  has  an  interest  in  fixing  a 
liability  upon  the  defendants  on  the  claim  bond,  needs  no  ar- 
gument ;  for  although  a  judgment  exonerating  the  defendants 
might  not  be  evidence  against  him,  when  sued  for  failing  to 
take  a  bond,  yet  the  judgment  fixing  the  liability  of  the  obli- 
gors upon  the  bond,  gives  to  the  plaintiff  below  all  that  he 
can  claim,  and  thus  completely  saves  the  sheriff,  who  is  offer- 
ed to  bring  about  this  result  by  his  own  testimony. 

His  position  in  regard  to  the  cause  cannot  be  distinguished 
from  that  of  a  clerk,  who  has  received  a  writ  of  error  bond, 
the  genuineness  of  which  is  called  in  question,  in  a  proceed- 
ing in  equity  to  be  relieved  from  a  summary  judgment  ren- 
dered upon  it  against  the  obligors.  It  has  been  twice  held, 
that  such  is  the  direct  interest  which  the  clerk  has,  that  the 
Chancery  Court  will  not  proceed  to  a  decree,  without  he  is 
made  a  party.  Brooks  v.  Harrison,  2  Ala.  Rep.  209 ;  Gibbs 
&  Labuzan  v.  Frost  &  Dickerson,  ib.  720-730. 

But  if  we  concede  that  the  sheriff  is  the  agent  of  the 
plaintiff  below  to  take  the  claim  bond,  and  subject  to  the 
ordinary  exception  to  the  general  rule  applicable  to  agents, 
we  should  still  hold  him  incompetent,  upon  the  ground  of  in- 
terest. For  the  exception  does  not  extend,  to  cases  where  a 
verdict  for  the  principal  would  place  the  agent  in  a  state  of 
security,  against  any  action  which  the  principal  might  bring 
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against  liim,  the  agent  being  directly  interested  in  fixing  a 
liability  on  the  defendant,  thus  securing  himself  from  future 
amenability.  1  Greenl.  Ev.  §  396.  And  this  principle,  it  is 
said,  is  applicable  to  all  cases,  where  the  testimony  of  the 
witness  adduced  by  the  plaintiff,  would  discharge  him  from 
the  plaintiff's  demand,  by  establishing  it  against  the  defend- 
ant. 1  Greenl.  Ev.  (3  Ed.)  note  4  to  page  543.  So,  in  an 
action  brought  by  A.  against  B.,  for  the  board  of  C,  the  lat- 
ter was  held  an  incompetent  witness  to  prove  the  claim.  Em- 
erton  v.  Andrews,  4  Mass.  Eep.  653  ;  Hodson  v.  Marshall,  7 
C.  &  P.  16. 

We  are  therefore  of  opinion,  that  both  upon  principle  and 
authority,  the  sheriff  was  incompetent  to  fix  a  liability  upon 
the  defendants  below,  thus  rendering  himself  secure  against 
any  action  which  might  otherwise  be  brought  against  him. 
If  the  plaintiffs  below  desire  the  testimony  of  this  witness, 
they  can  avail  themselves  of  it,  by  executing  a  release ;  oth- 
wise,  he  is  incompetent,  as  he  is  liable  over,  either  on  an  im- 
plied agreement,  or  on  the  ground  of  fraud.  Baxter  v.  Gra- 
ham, 5  Watts,  418;  Miller  v.  Garvin's  Ex'r,  12  Ser.  &  E.  104. 
'  2.  This  being  a  common  law  action  upon  the  bond,  no  re- 
turn of  ' '  forfeiture"  was  necessary  to  its  maintenance.  Such 
endorsement  is  only  required,  to  enable  the  payee  or  obligee 
to  avail  himself  of  the  summary  remedy  conferred  by  the 
statute. 

3.  Without  deciding  whether,  under  the  circumstances 
presented  in  the  bill  of  exceptions,  it  was  incumbent  on  the 
plaintiff  to  have  made  a  demand,  through  the  sheriff,  of  the 
property  which  had  been  condemned,  we  are  satisfied  the 
court  did  not  err  in  the  instruction  given  to  the  jury,  that  the 
demand  proved  to  have  been  made  of  the  defendant's  gen- 
eral agent,  he  being  absent  from  the  county,  was  sufficient. 
If  the  party  to  the  bond  rendered  a  personal  demand  upon 
him  impracticable,  by  his  absence,  the  best  the  sheriff  could 
do  was,  to  make  it  of  the  person  having  the  general  charge 
and  agency  of  his  business. 

4.  As  to  the  preliminary  proof,  constituting  the  predicate 
for  secondary  evidence  of  the  execution  and  record  of  con- 
demnation of  the  property  in  the  claim  case,  it  is  unnecessary 
for  us  to  say  more,  tiian  that  when  the  better  evidence  is 
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shown  to  be  lost  or  destroyed,  secondary  evidence  is  admissi- 
ble to  prove  it.  5  Kinney's  Com.  106 ;  22  Maine,  442. 
Doubtless,  the  loss  of  the  better  evidence  can  be  suflBciently 
shown  upon  another  trial,  if  it  be  lost. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


OSWALD  vs.  GODBOLD. 


1.  The  plaintiif  cannot  recover  under  tlie  common  counts,  in  assumpeit  for  use  and 
occupation,  when  the  proof  shows  that  there  was  a  special  agreement  between 
ihe  parties,  by  th«  terms  of  which  the  plaintiff  was  to  receive  a  specified  quan- 
tity of  lumber  for  the  rent  of  the  premises,  and  it  is  not  shown  that  by  the 
agi'eement  any  value  in  money  was  placed  on  the  lumber. 

2.  The  statute  of  this  State  (Clay's  Digest  605,  g  1 )  does  not  embrace  those  con- 
tracts for  rent  which  contain  a  reservation  of  rent  to  be  paid  in  specific  articles, 
the  value  of  which  is  not  ascertained  by  the  agreement  of  the  parties. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  L.  Gibbons. 

The  plaintiif  brought  an  action  of  assumpsit  in  the  Circuit 
Court  of  the  county  of  Mobile  against  the  defendant,  and  filed 
his  declaration  containing  five  counts. 

The  first  count  avers,  that  plaintiff  rented  to  defendant  a 
saw  and  grist  mill  for  the  year  1845,  for  which  defendant 
agreed  to  pay  him  150,000  feet  of  assorted  lumber,  to  be  de- 
livered in  the  city  of  Mobile ;  which  he  failed  to  deliver,  to 
plaintiff's  damage  $1000. 

The  second  count  is  for  use  and  occupation  of  the  mills  by 
the  defendant,  and  an  undertaking  on  his  (defendant's)  part  to 
pay  the  plaintiff  $1500  therefor. 

The  third  is  in  quantum  meruit  for  use  and  occupation  of 
the  mills,  with  averment  that  they  were  reasonably  worth 
$1500. 

The  fourth  sets  out  a  special  contract  between  the  parties 
as  follows :  "And  whereas  the  said  plaintiff  being  the  owner 
of  a  certain  saw  and  grist  mill  in  Mobile  county,  situated  on 
Cole  Creek,  with  the  appurtenances,  and  the  said  defendant 


812     . ALABAMA. 

Oswald  V.  GodbolA 

being  anxious  to  rent  the  same  from  the  said  plaintifif,  the 
said  defendant  on  the  23d  day  of  January,  1845,  in  the  coun- 
ty of  Mobile,  in  consideration  that  the  said  plaintiff,  at  his, 
defendant's,  request,  would  rent  to  him,  the  said  defendant, 
the  said  saw  and  grist  mill,  with  its  appurtenances,  for  one 
year  then  next  ensuing,  and  would  put  the  said  mill  in  repair, 
and  keep  it  in  repair  during  the  said  year ;  he,  the  said  defen- 
dant, then  and  there  promised  to  said  plaintiff,  in  considera- 
tion thereof,  to  deliver  to  him,  in  Mobile,  one  hundred  and 
fifty  thousand  feet  of  merchantable  lumber ;  and  the  plaintiff 
avers,  that  thus  confiding  in  the  said  promise  of  the  defendant, 
he,  the  said  plaintiff,  on  the  day  and  year  last  aforesaid,  did 
rent  to  the  said  defendant  the  said  saw  and  grist  mill,  with  its 
appurtenances,  for  one  year  from  the  said  23d  day  of  Janua- 
ry, 1845,  and  did  put  the  said  mill  in  repair,  and  kept  it  in 
repair  for  the  said  year  for  which  it  was  rented  to  the  defen- 
dant, and  did  then  and  there  do  all  things  which  were  to  be 
done,  and  the  said  defendant  then  and  there  went  into  posses- 
sion of  the  said  mill,  with  its  appurtenances,  and  had,  used  and 
enjoyed  the  same  for  twelve  months  then  next  ensuing ;  yet, 
the  said  defendant,  not  regarding  his  said  promise  and  under- 
taking, failed,  refused  and  neglected,  although  often  requested 
so  to  do,  to  deliver  to  the  said  plaintiff  the  one  hundred  and 
fifty  thousand  feet  of  merchantable  lumber,  in  Mobile,  in  pur- 
suance to  his  said  undertaking  and  promise,  to  the  plaintiff's 
damage  one  thousand  dollars." 

The  fifth  is  a  mixed  count,  in  which  the  money  counts,  gen- 
erally, are  blended. 

The  breach  is  for  failing  to  deliver  the  lumber  in  Mobile, 
and  failing  to  pay  the  money  claimed. 

On  the  trial,  as  appears  by  the  bill  of  exceptions,  the  plain- 
tiff introduced  evidence  proving  that  one  Johnson,  (the  wit- 
ness,) a  short  time  before  the  defendant  leased  the  mill,  made 
an  agreement  with  the  plaintiff  to  lease  his  mill  on  Cole 
Creek,  in  Mobile  county,  for  one  year;  he  was  to  give 
150,000  feet  of  merchantable  lumber  for  the  rent.  Witness 
stated  that  lumber  at  the  mill  was  worth  $9  per  thousand ; 
the  contract  between  plaintiff  and  witness  was  never  perfect- 
ed; the  witness  further  stated  that  defendant  told  him,  that 
he  (defendant)  had  rented  the  mills  for  one  year,  on  the  same 
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terms  that  witness  was  to  get  them,  except  that  the  dam  was 
to  be  raised ;  how  much  witness  did  not  know.  The  testi- 
mony was  doubtful,  whether  the  lumber,  by  the  contract,  had 
a  fixed  value  at  the  mill  or  not.  It  was  also  proved,  that  the 
defendant  went  into  possession  of  the  mill  in  January,  1845, 
and  used  it  for  the  year,  when  he  delivered  it  to  the  plaintiff. 

The  plaintiff  then  offered  to  prove,  under  the  common 
counts,  the  value  of  the  mills  for  one  year  by  way  of  rent, 
and  stated,  that  in  such  proof  he  would  keep  within  the 
amount  proved  on  the  special  contract.  The  defendant  ob- 
jected to  this  proof,  and  the  court  sustained  the  objection, 
unless  the  complainant  would  show  that  the  contract  itself 
contained  a  rule  by  which  the  damages  would  be  estimated ; 
to  which  the  plaintiff  excepted. 

Defendant  then  proved,  by  the  millwright  who  had  been 
employed  by  the  plaintiff  to  work  on  the  mill  during  the 
year,  that  he  heard  both  plaintiff  and  defendant  say,  that  the 
plaintiff  was  to  rent  the  defendant  the  mill  for  a  year ;  that  he 
was  to  raise  the  dam  two  feet  and  repair  the  mill,  for  which, 
defendant  was  to  give  him  150,000  feet  of  lumber ;  he  also 
proved  that  defendant  had  delivered  to  the  plaintiff  nearly 
100,000  feet  of  lumber,  and  since  the  lease  was  out  had  paid 
him  $125  in  cash.  He  proved  that  the  dam  was  not  raised, 
and  that  the  mill  was  only  partially  repaired  ;  and  that  the 
defendant  had  been  damaged  to  a  great  extent,  on  account  of 
the  dam  not  being  raised. 

The  plaintiff,  by  way  of  rebutting  proof,  offered  evidence 
showing  that  the  dam  of  the  mill  had  been  raised  two  feet, 
and  the  repairs  made ;  by  another  witness,  who  had  been  em- 
ployed by  defendant  about  a  week,  in  the  commencement  of 
his  tenancy,  that  the  dam  had  been  raised  a  foot,  and  he  never 
heard  the  defendant  complain  that  the  dam  had  not  been 
raised.  Plaintiff  further  proved,  that  he  was  frequently  at  the 
mills  while  defendant  occupied  and  used  them,  was  often  with 
him,  and  never  heard  him  complain  that  the  dam  was  not 
raised  and  the  repairs  made ;  he  seemed  to  be  satisfied  with 
his  bargain. 

The  plaintiff  again  offered  to  prove  what  the  use  and  occu- 
pation of  the  mills  were  worth,  during  the  year  defendant 
rented  them,  and  that  they  were  worth  fifteen  hundred  del- 
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lars.  The  defendant  objected  to  the  introduction  of  this 
proof  under  the  common  counts ;  the  court  sustained  the  ob- 
jection, and  the  plaintiff  excepted. 

The  court  then  charged  the  jury,  "  that  it  was  left  to  them  to 
say  what  the  contract  was  between  the  parties ;  that  if  they 
found,  that  it  was,  that  the  lumber,  by  the  contract,  had  a 
value  put  upon  it  at  the  mill  or  elsewhere,  then  they  could 
consider  the  defendant's  and  plaintiff's  evidence  on  the  common 
counts,  in  case  such  evidence  did  not  support  the  special  count 
on  the  contract,  and  plaintiff  would  be  entitled  to  recover  on 
said  counts  if  any  thing  was  due  him  on  his  contract  with  the 
defendant.  But  if  they  found  the  lumber,  paid  the  plaintiff 
by  the  defendant,  had  no  fixed  value  by  the  contract,  then 
the  plaintiff's  evidence  could  not  be  applied  to  the  common 
counts,  and  the  plaintiff  must  recover  on  his  special  count  on 
the  contract,  as  declared  upon  in  the  declaration"  or  not  at  all. 
To  this  charge  the  plaintiff  excepted. 

The  plaintiff  assigns  for  error  the  matters  set  forth  in  the 
bill  of  exceptions. 

Jno.  a.  Campbell,  for  plaintiff  in  error : 

The  evidence  excluded  by  the  Circuit  Court,  and  the 
charge  given  by  the  court,  upon  the  application  of  the  evi- 
dence to  the  counts  of  the  declaration,  were  in  contradiction 
to  the  statute.  Clay's  Digest  505,  title  Rent.     1  S.  &  P.  294 ; 

I  Ala.  Rep.  535  ;  7  Wend.  107 ;  13  John.  240. 

Requier,  contra: 

Where  the  damages  consequent  upon  the  breach  of  a  con- 
tract are  unliquidated,  no  recovery  can  be  had  upon  the  gen- 
eral counts,  but  the  plaintiff  must  stand  or  fall  by  his  special 
count.     1  Stew.  12 ;  3  ib.  190;  7  Ala.  Rep.  952;  10  ib.  330 ; 

II  ib.  273 ;  12  ib.  221 ;  ib.  726. 

LIGON,  J. — It  was  not  insisted  in  the  argument,  that 
under  the  state  of  the  pleadings  and  proof  disclosed  by  the 
record,  the  plaintiff  in  error  is  entitled  to  recover  on  the  spe- 
cial contract  set  out  in  his  declaration ;  but  the  error  chiefly 
complained  of  is,  the  refusal  of  the  court  to  allow  the  proof 
of  the  value  of  the  premises  by  way  of  annual  rent,  to  go  to 
the  jury  on  the  common  counts. 
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In  Snedicor  v.  Leacliman,  10  Ala.  Rep.  330,  it  was  held 
by  this  court,  that  when  the  plaintiff  declares  on  the  com- 
mon counts,  he  cannot  recover,  if  the  proof  shows  there  was 
a  special  contract  between  the  parties  that  the  plaintiff  was 
to  receive  specific  articles  in  payment,  and  this,  notwith- 
standing the  testimony  concerning  the  special  contract,  did 
not  disclose  all  its  terms.  The  court  in  that  case  takes  the 
true  distinction  between  those  cases  of  this  class,  in  which 
a  recovery  may  be  had  on  the  common  counts,  when  a  spe- 
cial contract  is  shown  to  exist,  and  those  in  which  it  cannot. 
In  that  case,  it  is  said,  that  "  the  plaintiff  may  recover  on  the 
common  counts,  although  there  is  a  special  contract,  whenever, 
by  the  breach  of  the  contract,  the  plaintiff  is  entitled  to 
recover  a  sum  in  numero ;  that  is,  where  the  damages  for  the 
breach  of  contract  are  liquidated,  and  require  nothing  to  be 
done  but  a  mere  calculation." 

The  same  rule  had  been  previously  acted  on  in  Sprague  v. 
Morgan,  7  Ala.  Rep.  952,  and  has  since,  in  Aikin  v.  Blood- 
good,  11  Ala.  Rep.  221,  Anderson  v.  Rice,  at  the  last  term, 
and  several  other  cases  which  it  is  needless  to  cite ;  and  we 
have  no  doubt,  it  is  the  true  rule  in  such  cases. 

In  the  present  case,  the  proof  clearly  shows,  that  there  was 
a  special  agreement  between  the  parties,  by  the  terms  of 
which  the  plaintiff  was  to  receive  one  hundred  and  fifty 
thousand  feet  of  lumber  for  the  rent  of  the  mills ;  but  the 
testimony  does  not  show,  that  by  that  agreement  any  value 
in  money  was  placed  on  this  lumber,  by  the  hundred  or  by 
the  thousand  feet,  so  that,  by  a  mere  calculation,  the  jury 
could  ascertain  the  plaintiff's  damage.  On  such  contracts, 
the  law  fixes  no  invariable  rule  by  which  the  damages  are  to 
be  measured.  If  the  failure  to  deliver  the  lumber  had  put 
the  plaintiff  to  no  other  inconvenience  than  the  mere  disap- 
pointment arising  from  such  non-delivery,  the  measure  of 
damages  would  be,  the  value  of  the  lumber  at  the  agreed 
place  and  time  of  delivery  ;  whereas,  if  he  were  engaged  in 
building,  and  his  workmen  were  delayed  and  hindered  by 
such  non-delivery,  the  measure  of  damages  would  be  in- 
creased in  proportion  to  the  actual  injury  sustained.  It 
presents,  then,  a  case  of  unliquidated  damages,  and  the  proof 
offered  by  the  plaintiff,  and  ruled  out  by  the  court,  was 
clearly  inadmissible  under  the  common  counts. 
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The  counsel  for  the  plaintiff  insists,  however,  that  although 
the  rule  alluded  to  may  be  considered  as  the  true  one  in  or- 
dinary cases,  yet  our  statutory  regulations,  in  relation  to 
actions  for  the  recovery  of  rent,  will  exempt  this  case  from  its 
operation. 

That  statute  provides :  "  It  shall  be  lawful  for  any  person 
or  persons  to  whom  any  rent  may  be  due,  or  the  executors 
or  administrators  of  such  person,  when  the  demise  is  not  by 
deed,  or  if  by  deed,  not  specifying  the  rent  to  be  paid,  to 
recover  a  reasonable  satisfaction  for  the  tenements  occupied 
by  the  defendant,  in  an  action  on  the  case  for  the  use  and 
occupancy  of  what  was  held  and  enjoyed ;  and  if,  on  evidence 
on  the  trial  of  such  action,  any  parol  demise  reserving  certain 
rent,  or  demise  by  deed,  but  no  rent  therein  agTced  on  shall 
appear,  in  either  case,  the  plaintiff  in  such  action  shall  not  be 
nonsuited,  but  shall  recover  a  reasonable  satisfaction  for  the 
tenements  occupied." 

It  is  evident,  that  the  legislature  intended  to  prevent  non- 
suits in  those  cases  of  parol  demise,  reserving  rent  to  be  paid 
in  money,  in  which  the  special  agreement  between  the 
parties  was  inartificially  set  out,  or  wholly  omitted  by  the 
pleader  in  his  declaration  ;  and  in  those  in  which  assumpsit, 
and  not  covenant,  was  brought,  when  the  demise  was  by 
deed,  which  did  not  ascertain  the  amount  of  such  rent.  It 
is  also  evident,  that  its  terms  were  never  intended  to  embrace 
those  contracts  for  rent,  which  contained  a  reservation  of 
rent  to  be  paid  in  specific  articles,  the  value  of  which  was 
not  ascertained  by  the  agreement  between  the  parties. 

There  is  nothing  in  the  cases  to  which  we  are  referred  by 
the  counsel  for  the  plaintiff  in  error,  to  conflict  with  these 
views. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 
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WATTS  ET  AL.  VS.  GAYLE  &  BOWER  et  al. 

1 .  A  creditor  ma^r  come  into  a  court  of  equity  against  the  executor  de  ton  tort 
of  his  debtor,  to  obtain  satisfactiou  of  his  debt  out  of  property  which  the  debtor 
fraudulently  conveyed,  and  which  is  in  the  possession  of  a  person  who  cannot 
administer  it  as  the  rightful  representative,  being  lx)uud  by  the  fraud  of  the 
intestate ;  and  in  such  case,  it  is  not  necessary  that  the  creditor  should  have 
exhausted  his  legal  remedies,  or  should  stand  as  a  creditor  with  a  lien. 

2.  As  a  general  rule,  all  the  obligors  must  be  made  parties  to  a  suit  in  equity  on 
an  administrator's  bond.  A  demurrer  will  lie  to  the  bill  if  all  are  not  made 
parties,  unless  a  sufficient  excuse  is  shown  in  the  bill  for  the  omission. 

3.  An  allegation  of  the  insolvency  of  those  who  are  not  joined,  is  a  sufficient  ex- 
cuse for  the  omission. 

4.  The  distributees  of  the  estate  are  not  necessary  parties  to  a  bill  filed  by  a  cred- 
itor against  the  executor  de  son  tort  of  his  deceased  debtor,  to  reach  prop- 
erty fraudulently  conveyed  by  the  debtor  in  his  lifetime. 

5.  When  the  Orphans'  Court  has  acquired  jurisdiction  of  the  settlement  of  an  es- 
tate, by  the  report  of  insolvency,  personal  notice  of  the  subsequent  proceed- 
ings to  the  administrator,  is  unnecessary ;  he  is  considered  the  actor,  and  is 
held  to  notice  of  all  subsequent  proceedings. 

6.  A  decree  of  the  Orphans'  Court  against  an  administrator,  rendered  previously 
to  the  passage  of  the  act  of  1843,  is  equally  conclusive  upon  him  and  his  secu- 
rities, both  as  to  the  claims  allowed  against  the  estate,  and  the  assets  in  the 
aflmiuistrator's  hands ;  and  the  securities,  in  the  absence  of  fraud,  cannot  liti- 
gate any  question,  except  those  which  may  arise  upon  the  factum  of  the  bond, 
or  its  legal  sufficiency. 

7.  A  party  against  whom  a  judgment  at  law  is  rendered  by  default,  cannot  obtain 
relief  against  it  in  equity,  upon  the  ground  that  the  attorney,  whom  he  had  re- 
tained to  appear  and  defend  the  suit  for  him,  failed  to  do  so,  and  appeared  for 
the  opposite  party,  when  the  proof  shows,  that  he  had  only  requested  the  attor- 
ney to  attend  to  any  and  all  business  for  him,  and  had  not  mentioned  any  par- 
ticular case. 

Error  to  the  Chancery  Court  of  Lowndes. 
Tried  before  the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  Gayle  &  Bower,  et  al.  against  the 
plaintiffs  in  error,  as  executors  de  son  tort  of  Jeremiah  Watts, 
deceased,  who  was  one  of  the  securities  of  Margaret  West,  on 
her  bond,  as  executrix  of  Henry  West,  deceased.  The  bill 
charges,  that  Gayle  &  Bower  held  a  claim  against  the  estate  of 
said  Henry  West ;  that  said  estate  was  reported  insolvent ; 
that  their  claim  against  it  was  allowed  by  the  Orphan's  Court, 
and  a  decree  rendered  in  their  favor  against  the  administra- 
trix, for  the  amount ;  that  the  other  securities  of  the  admin- 
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istratrix  were  insolvent ;  that  Gayle  &  Bower  assigned  their 
claim  to  the  complainant,  Smith ;  that  an  execution  was  is- 
sued on  the  decree,  and  returned,  "  no  property  found."  It 
also  charges,  that  Jeremiah  Watts,  before  his  death,  fraudu- 
lently conveyed  his  property,  including  sundry  slaves,  to  his 
son,  Thomas  J.  Watts ;  that  said  slaves  were  afterwards  sold 
by  Monroe  Watts,  under  the  directions  of  said  Thomas  J. 
Watts ;  and  that  there  is  no  other  property  belonging  to  the 
estate  of  the  said  Jeremiah  Watts.  The  bill  prays  for  an  ac- 
count, and  that  said  Thomas  J.  and  Monroe  Watts  be  decreed 
to  pay  the  complainants'  demand  out  of  the  money  received 
from  said  sale. 

The  defendants,  Thomas  J.  and  Monroe  Watts,  insist,  in 
their  answers,  by  way  of  defence,  that  the  said  claim  of  Gayle 
&  Bower,  which  is  the  foundation  of  the  suit,  was  paid  before 
the  rendition  of  said  decree  by  the  Orphans'  Court,  against 
the  administratrix  of  Henry  West ;  and  that  their  intestate, 
Jeremiah  Watts,  ought  not  to  be  concluded  by  said  decree, 
because  the  said  administratrix  had  no  actual  notice  of  the 
same.  They  also  insist,  that  said  decree  ought  not  to  be  con- 
clusive against  their  intestate,  on  the  ground  of  accident,  and 
state  these  facts  to  avoid  it:  that  said  Watts  had  employed 
an  attorney  to  attend  to  said  settlement  for  him,  and  to  see 
that  the  same  was  properly  made ;  and  that  said  attorney, 
instead  of  appearing  for  said  Watts,  and  representing  his  in- 
terest, appeared  for  said  Gayle  &  Bower ;  that,  at  the  time  of 
said  settlement,  said  Watts  was  prevented  by  sickness  from 
attending  in  person,  and  also,  that  he  was  prevented,  by 
mental  derangement,  from  ascertaining  and  setting  up  his 
defence. 

A  demurrer  was  also  filed  to  the  bill,  for  want  of  equity, 
for  want  of  proper  parties,  and  on  the  ground  that  complain- 
ants had  a  full,  adequate,  and  complete  remedy  at  law. 

The  evidence  shows,  that  the  estate  of  Henry  West  was 
duly  reported  insolvent,  and  that  notice  of  the  settlement  was 
given  by  publication.  It  also  shows,  that  the  execution 
against  the  administratrix  was  made  returnable  to  the  Or- 
phans' Court,  instead  of  a  regular  term  of  the  County  Court ; 
that  Margaret  West  was  insolvent,  as  also  those  of  her  secu- 
curities  who  are  not  made  parties  to  the  bilL  The  evidence 
upon  the  other  points  of  the  case  appears  in  the  opinion. 


JUNE  TERM,  1852.  819 


Watts  «t  lO.  V.  Oi^  and  Bew«r  ct  rf. 

The  Chancellor  rendered  a  decree,  upon  the  bill,  answers, 
and  testimony,  referring  it  to  the  master  to  take  an  account 
of  the  amount  due  on  the  decree  in  the  Orphans'  Court,  and 
of  the  estate  in  the  hands  of  Thomas  Watts,  that  the  same 
might  be  condemned  to  the  payment  of  said  decree. 

The  decree  of  the  Chancellor  is  here  assigned  for  error. 

Lapsley  &  Hunter,  and  Bolling,  for  plaintiffe  in  error : 

1.  The  execution  which  issued  from  the  Orphans'  Court  on 
the  decree  against  the  administratrix  of  West,  having  been 
made  returnable  to  a  day  of  the  Orphans'  Court,  fixed  no 
liability  on  Jeremiah  Watts,  et  al.,  the  securities  of  the  admin- 
istratrix. It  is  the  same  as  though  no  execution  had  issued 
against  the  administratrix.  Westmoreland  v.  Hale,  11  Ala. 
Rep.  127 ;  Graham  &  Abercrombie  v.  Chandler,  12  ib.  829. 

2.  Before  a  suit,  even,  can  be  maintained  against  the  secu- 
rities of  an  executor  or  administrator,  it  must  appear,  that 
assets  have  been  found  in  the  hands  of  the  latter,  and  that 
the  money  alleged  to  be  due  cannot  be  made.  3  S.  &  P.  263 ; 
ib.  348. 

3.  The  security  is  liable,  only  when  the  remedy  has  been 
exhausted  against  the  principal.  2  Dev.  Eq.  115 ;  7  B.  Mon- 
roe, 15.  There  should  have  been  an  execution  returned,  ''  no 
property,"  against  the  administratrix. 

4.  After  the  securities  are  liable  to  an  action,  they  can  only 
be  charged,  to  the  extent  of  the  assets  actually  wasted.  11 
Ala.  Rep.  104.  It  was  incumbent  on  the  complainants,  to 
have  shown  the  value  of  the  assets  which  came  to  the  hands 
of  the  administratrix  of  West  Evidence  of  the  decree  is  not 
sufficient,  especially  when  it  is  also  shown  that  the  estate  is  not 
able  to  pay  it. 

5.  If  the  Orphans'  Court  decree  was  not  void  for  want  of 
notice,  it  was  clearly  only  prima  fade,  as  there  was  no  per- 
sonal service  on  any  one.  2  Stew.  Rep.  399 ;  2  ib.  445 ; 
ib.  124;  ib.  280;  4  Cow.  292. 

6.  The  surety  was  mentally  and  physically  unable  to  defend, 
and  for  that  reason,  is  not  concluded  by  the  decree  against  the 
administratrix.  To  show  this,  we  hold,  1st,  That  he  had  the 
right  to  defend,  and  his  liabiUty  upon  the  Orphans'  Court  de- 
cree depends  upon  that  right.    2.  That  the  imbecility  is  a 
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good  ground  to  open  the  judgment,  to  let  in  evidence  of  pay- 
ment by  the  administratrix  before  its  rendition.     1  Brock.  33. 

7.  Independent  of  this,  there  was  such  accident  as  will  open 
the  judgment,  as  to  Jeremiah  Watts.  The  accident  was,  that 
his  counsel,  by  an  oversight,  appeared  in  the  Orphan's  Court 
against  him,  instead  of  for  him.  This  is  clearly  sufficient,  of 
itself,  but,  combined  with  the  imbecility,  places  the  matter 
beyond  doubt.  It  was  in  the  nature  of  a  fraud  in  Gayle  & 
Bower,  to  press  their  whole  demand  and  get  a  decree  for  all, 
under  the  peculiar  facts  of  this  case. 

8.  If  proof  is  let  in  as  to  payments  before  the  decree  in 
the  Orphans'  Court,  then  the  evidence  of  Smith  shows,  that 
the  debt,  or  nearly  all  of  it,  has  been  paid.  The  amount  of 
Smith's  notes,  for  property  purchased  at  the  sale,  went  in 
payment  of  the  debt. 

9.  The  complainants  cannot  maintain  the  present  bill. 
There  is  no  equitable  lien;  no  judgment  against  Jeremiah 
Watts.  7  Ala.  Rep.  319,  and  authorities  there  cited.  There 
is  yet  no  debt  against  Jeremiah  Watts.  Quere  ?  Can  the  bill 
be  sustained,  under  the  statute?  The  proceeding  should 
have  been  against  the  assets  of  the  estate  of  West.  It  starts 
out  with  the  idea,  that  there  is  a  debt  against  Jeremiah 
Watts,  to  the  amount  of  the  decree,  and  seeks  to  collect  the 
assets  of  Jeremiah  Watts  out  of  the  defendant,  T.  J.  Watts, 
by  making  him  an  executor  de  son  tort.  If  the  complainant 
is  correct  in  this,  the  heirs  or  distributees  of  Jeremiah  Watts 
should  have  been  made  parties.     16  Ala.  Rep.  233. 

George  W.  Stone,  co7itra  : 

1.  The  decree  against  Mrs.  West,  the  administratrix,  being 
a  judgment,  clearly  fixes  her  liability,  and  the  extent  of  it. 
Our  statutes  and  decisions  make  the  decree  equally  conclu- 
sive against  her  sureties,  except  as  to  the  factum  of  the  bond, 
and  their  legal  liability  on  it.  On  all  other  grounds,  they 
can  make  defence  only  through  their  principal.  4  Ala.  Rep. 
417 ;  ib.  693 ;  5  ib.  67  ;  6  ib.  826 ;  20  Pick.  58 ;  9  Ala.  42. 

2.  Such  creditor,  or  even  a  creditor  at  large  in  many 
cases — and  this  is  one  of  them — may  file  a  bill  for  the  discov- 
ery and  administration  of  assets ;  and,  obtaining  the  discov- 
ery, the  court  will  proceed  to  decree  payment.     11  Yes.  29; 
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4  Johns.  Ch.  619;  8  For.  880 ;  9  Ala.  891;  15  ib.  91;  18 
ib.  140;  SLittell,  427;  1  Sim.&  Stu.  206. 

3.  In  cases  like  the  present,  a  bill  for  such  object  will 
equally  lie  against  an  executor  de  son  tort.  9  Leigh,  79  ;  7 
Sim.  172  ;  10  Con.  Eng.  Ch.  1 ;  8  For.  271 ;  8  Lit.  427 ;  6 
Johns.  Ch.  132;  2  Rand.  384. 

4.  The  defendants  have  made  themselves  executors  cle  son 
tort.  1  Lomax  on  Executors,  77 ;  5  Ala.  Rep.  31.  And 
even  if  there  were  a  rightful  executor,  he  could  not  recover 
the  assets;  and  hence  our  right  to  proceed  in  this  form  is 
clear.     6  Ala.  367;  2  Rand,  supra. 

5.  The  decree  or  judgment  is  conclusive  against  Mrs.  West 
and  her  sureties,  and  cannot  be  set  aside,  or  reheard  in  equity, 
unless  the  Wattses  have  averred,  and  ptroven,  that  they  were 
prevented  from  making  the  defence  by  accident,  unmixed 
with  negligence,  or  the  fraud  of  the  opposite  party.  Is  that 
species  of  accident  which  is  unmixed  with  negligence,  shown 
here?  6  For.  24 ;  lih.  549 ;  1  Ala.  Rep.  351 ;  3  ib.  521 ;  14 
ib.  345;  2  Hen.  &  Munf.  139 ;  2  Story's  Eq.  Jur.  §§  887-888- 
896;  1  Sch.  &  Lef.  201 ;  6  Johns.  Ch.  479 ;  3  Johns.  Ch.  351. 

6.  And  it  is  not  enough,  to  snow  a  right  to  have  the  case 
reheard,  on  the  ground  of  accident  or  fraud.  It  must  also 
appear,  that  the  decree  is  inequitable  and  unjust.  2  Munf.  1 ; 
8  Ala.  770. 

7.  The  other  ground  of  defence  is,  the  mental  imbecility  of 
Jeremiah  Watts.  The  law  knows  no  middle  ground  between 
sanity  and  insanity,  or  capacity  and  incapacity  to  do  binding 
acts.  Unclouded  intellect  is  not  required.  If  the  party  have 
sufficient  intellect  to  attend  to  his  ordinary  affairs,  it  is 
enough.  5  Ala.  Rep.  81;  11  ib.  87;  11  Yes.  11;  5  John. 
Ch.  Rep.  148,  161;  4  Cow.  207;  1  Jarman  on  Wills,  note, 
(1st  ed.)27;  1  PhU.  100;  1  Jarman  on  Wills,  31;  9  Pick. 
212. 

8.  Neither  of  these  grounds  of  defence  can  derive  any  sup- 
port from  the  other.  Each  must  stand  by  itself;  and  if  nei- 
ther is  sustained,  both  must  fail. 

9.  We  contend,  that  neither  of  these  defences  is  made  out; 
but  if  the  court  should  think  either  one  proven,  then  we  say 
no  injury  has  been  shown.  The  testimony  of  Smith  is  con- 
tradicted  in  many  important  particulars,  and  is  incredible. 
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Moreover,  it  is  not  shown,  if  Gayle  &  Bower  did  receive 
these  notes,  that  they  were  a  payment  on  the  decree  in  this 
case.  The  presumptions  are  in  favor  of  the  correctness  of 
the  judgment ;  and  the  onus  lies  on  the  Wattses,  to  show, 
that  they  were  received  on  the  indebtedness  which  was  the 
foundation  of  the  decree  of  the  Orphans'  Court. 

10.  It  was  not  necessary  for  us  to  prove  the  correctness  of 
our  account.  The  onus  was  on  the  other  side  to  disprove  it. 
Yet  we  have  taken  the  testimony  of  Hayne  &  Miller  to  es- 
tablish it,  by  proving  the  handwriting,  and  correct  dealings 
of  the  deceased  clerk,  who  made  the  entries.  9  Por.  289 ;  4 
Ala.  371 ;  8  ib.  519. 

11.  As  to  the  transfer  of  the  judgment,  either  partner,  while 
the  firm  continues,  or  the  continuing  partner,  after  the  disso- 
lution, is  authorized  to  transfer  the  firm  effects  in  payment  of 
its  debts.     3  Paige,  523 ;  15  Ala.  Rep.  34. 

12.  The  Wattses,  in  attempting  to  attack  our  decree,  are 
forced  to  become  actors,  and  to  pray  for  relief  This,  they 
cannot  do  without  a  cross  bill.  Story's  Eq.  PI.  §§  430-431- 
425-429 ;  McLemore  v.  Mabson,  at  this  term. 

13.  Our  bill  is  well  filed  under  the  statute,  and  is  good,  in- 
dependent of  it.  Pamph.  Acts,  1844,  107;  10  Ala.  436;  11 
ib.  988 ;  13  ib.  837 ;  14  ib.  198 ;  1  Paige,  637 ;  20  Johns. 
554.  It  is  also  filed,  so  as  to  come  within  the  provisions  of 
the  act  providing  for  attachments  in  chancery,  §§  1  and  3 
Pamph.  Acts  of  1846,  17. 

14.  If  it  be  contended,  that  in  this  case  we  have  no  execu- 
tion returned  unsatisfied,  we  answer,  that  the  equity  of  our 
bill  is  defensible  on  other  and  distinct  grounds.  Jeremiah 
Watts  had  fraudulently  disposed  of  his  entire  estate,  and  the 
property  had  been  carried  beyond  the  jurisdiction  of  the 
court.  The  assets  were  in  money,  and  were  in  the  hands  of 
Thomas  J.  Watts,  the  executor  de  son  tort.  Jeremiah  Watts 
was  dead.  No  administration  on  his  estate  had  been  taken 
out,  and  none  was  necessary.  The  power  of  the  chancellor 
was  needed  to  vacate  the  fraudulent  bill  of  sale,  and  discover 
the  assets,  and  make  them  available.  Being  in  possession  of 
the  case  for  this  purpose,  the  court  of  chancery  will  retain  it, 
and  do  complete  justice.  See  Chamberlayne  v.  Temple,  m- 
^a,  and  other  authorities. 
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15.  The  answer  and  the  proofs  show,  that  Mrs.  West  and 
the  other  sureties  were  utterly  insolvent.  Hence,  no  pro- 
ceedings against  them  were  necessary. 

16.  It  cannot  be  necessary  to  make  the  other  distributees 
of  Jeremiah  Watts  parties.  No  effort  is  mude  to  separate 
the  shares  of  the  distributees  ;  and  hence  no  account  between 
them  is  necessary.  We  proceed  against  them  as  executors, 
and  seek  to  charge  them  as  having  in  their  hands  assets  of 
the  said  Jeremiah  Watte. 

17.  The  decree  of  the  Orphans'  Court  of  Butler,  which  is  the 
foundation  of  this  proceeding,  and  all  that  precedes  it  is  regiilar, 
as  has  been  determined  in  the  case  of  Clarke  v.  West,  5  Ala. 
Rep.  117.  That  decision,  so  far  as  it  goes,  is  the  law  of  this 
case. 

GOLDTHWAITE,  J.— This  is  not  a  case  where  a  creditor 
seeks  to  obtain  satisfaction  of  his  debt  out  of  the  property  of 
the  defendant  which  cannot  be  reached  by  an  execution  at 
law,  in  which  case,  the  right  of  the  creditor  to  obtain  relief, 
depends  upon  the  fact  of  his  having  first  exhausted  his  legal 
remedies,  without  being  able  to  obtain  a  satisfaction  of  his 
judgment,  (Hadden  v.  Spadder,  20  John.  554;  Beck  v.  Bur- 
dett,  1  Paige,  388;  Roper  v.  McCook,  7  Ala.  319.)  Neither 
is  it  the  main  object  of  the  bill,  to  remove  an  obstacle  which 
stands  in  the  path  of  the  complainant  in  enforcing  a  lien,  in 
which  case  he  must,  in  order  to  entitle  himself  to  the  aid  of 
equity,  show  himself  to  be  a  creditor  with  a  lien,  by  obtain- 
ing judgment,  and  placing  his  execution  in  the  hands  of  an 
officer.  (Planters'  and  Merchante'  Bank  v.  Walker,  7  Ala. 
926 ;  Dargan  v.  Waring,  11  Ala.  928 ;  Pharis  v.  Leachman, 
at  the  present  term.)  The  object  of  the  complainant  in  the 
present  case  is,  to  enforce  a  claim  against  property  which,  it  is 
alleged,  has  been  fraudulently  conveyed  by  an  intestate  in  his 
life-time,  and  which  is  in  the  possession  of  a  person  who  can- 
not administer  it  as  the  rightful  representative,  being  bound 
by  the  fraud  of  his  intestate,  (Marler  v.  Marler,  6  Ala.  367 ; 
Pharis  v.  Leachman,  supra)  and  which  is  the  only  property 
that  remains  for  the  satisfaction  of  the  debt,  the  intestate  hav- 
ing left  no  assets.  The  principle  which  is  asserted  by  the 
bill,  that  a  creditor  may  come  into  a  court  of  chancery  against 
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the  personal  representative,  was  asserted  at  an  early  period 
in  the  English  courts,  (1  Story's  Eq.  §§  530,  546,  and  cases 
therein  cited)  and  has  been  frequently  recognized  in  this 
court;  (Leavins  v.  Butler.  8  Port.  380;  Blakey  v.  Blakey 
9  Ala.  391 ;  Dement  v.  Boggess,  13  Ala.  140 ;  Hunley  v! 
Hunley,  15  Ala.  91 ;)  and  the  principle  applies  equally  to  an 
executor  in  his  own  wrong,  as  to  the  rightful  administrator. 
(Chamberlayne  v.  Temple,  2  Ean.  384;  Hansford  v.  Elliott, 
9  Leigh,  79 ;  Newland  v.  Champion,  1  Ves.  105 ;  Pharis  v. 
Leachman,  supra.)  As  it  was  not  necessary  for  the  creditor 
to  have  exhausted  his  legal  remedies,  or  to  stand  as  a  creditor 
with  a  lien,  in  order  to  entitle  himself  to  the  assistance  of  a 
court  of  chancery,  the  allegation  of  the  issue  of  the  execution, 
and  the  return  of  no  property  upon  the  execution,  was,  for 
either  of  these  purposes,  entirely  unnecessary,  and  need  not 
be  proved. 

As  to  the  other  questions  presented  by  the  demurrer  to  the 
bill,  it  is  true,  that,  as  a  general  rule,  to  maintain  a  suit  in 
equity  on  an  administrator's  bond,  all  the  obligors  must  be 
made  parties,  (Moore  v.  Armstrong,  9  Port.  679) ;  and  a  de- 
murrer would  lie  on  this  ground,  unless  a  sufficient  excuse  is 
shown  in  the  bill  for  the  omission.  The  allegation,  however, 
in  the  bill,  is  equivalent  to  a  charge  of  insolvency,  as  against 
all  the  other  parties;  and  the  objection  on  this  ground  cannot, 
therefore,  prevail.  Neither  is  it  necessary,  in  a  bill  of  this 
character,  to  make  the  distributees  parties.  In  the  case  ot 
Hartley  v.  Bloodgood,  to  which  we  have  been  referred  by  the 
counsel  for  the  plaintiffs  in  error,  the  object  of  the  bill  was, 
to  subject  the  share  of  a  distributee  to  the  payment  of  a  cre- 
ditor ;  and  it  was  there  correctly  held,  that  the  proceedings 
being  directed  against  the  distributee,  as  such,  the  other  distri- 
butees were  directly  affected,  and  should  have  been  brought 
before  the  court.  The  case  of  a  creditor  pursuing  the  personal 
assets  is,  perhaps,  an  exception  to  the  rule ;  but  be  this  as  it 
may,  it  is  well  settled,  both  in  England  and  this  country,  Ihat 
in  such  case,  the  complainant  may  stop  short  at  the  personal 
representative.  (HoUord  v.  Prior,  1  Mylne  &  Keene,  237 ; 
7  Eng.  Con.  Ch.  R.  22 ;  Newland  v.  Champion,  supra  ;  Wiser 
V.  Blackley,  1  John.  Ch.  R.  437 ;  Story's  Eq.  PI.  100,  note  2.) 
If  such  be  the  rule  as  against  the  personal  assets  of  the  estate, 
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a  fortiori  must  it  prevail  where  the  object  of  the  bill  is,  to 
reach  property  fraudulently  conveyed  by  the  intestate,  and 
to  which  the  distributee  can  have  bo  claim  as  such,  being 
bound  by  the  fraud  of  his  intestate. 

As  to  the  decree  of  the  Orphans'  Court  against  the  admin- 
istratrix, no  personal  notice  was  necessary,  and,  in  the  absence 
of  fraud,  the  decree  must  be  regarded  as  conclusive.  By  the 
report  of  insolvency  the  court  acquired  jurisdiction,  and  after 
that  time  the  administrator  is  considered  as  the  actor,  and 
held  to  notice  of  all  subsequent  proceedings.  (Clarke  v. 
West,  5  Ala.  117;  Caruthers  v.  Ross,  18  Ala.  110.)  The 
judgment  being  conclusive  against  the  administratrix,  the 
rule  is,  that  it  is  equally  so  against  the  securities,  who,  in  the 
absence  of  fraud,  cannot  litigate  any  questions,  except  those 
which  may  arise  upon  the  factum  of  the  bond,  or  its  legal 
sufficiency.  (Williamson  v.  Howell,  4  Ala.  693 ;  McClure  v. 
Colclough,  5  Ala.  65;  Perkins  v.  Moore,  16  Ala.  10;  Lam- 
kin  V.  Heyer,  19  Ala.  228.)  And  the  decree  is  conclusive, 
not  only  as  to  the  demand  of  the  plaintiff,  but  equally  so  as 
to  the  assets  in  the  hands  of  the  administrator.  This  result 
follows  necessarily,  from  the  decision  in  Clarke  v.  West,  and 
Caruthers  v.  Ross,  siqyra,  holding  that  the  effect  of  the  report 
of  insolvency,  under  the  laws  in  force  prior  to  the  act  of  1843, 
was,  to  divest  courts  of  law  of  the  jurisdiction  of  suits  against 
the  administrator,  and  confer  upon  the  Orphans'  Court  the 
power  to  make  distribution  of  the  assets  amongst  the  credi- 
tors. This  power  renders  it  necessary  for  the  court  to  ascer- 
tain and  determine  the  assets,  as  well  as  the  demand ;  and  the 
judgment  of  the  court  is  equally  conclusive  upon  each  of  these 
subjects. 

It  is,  however,  insisted,  that  the  intestate  Jeremiah  Watts 
was  not  concluded  by  the  decree  of  the  Orphans'  Court ;  that, 
if  living,  he  could  have  claimed  the  protection  of  a  Court  of 
Chancery,  for  the  purpose  of  letting  in  a  defence,  which  he 
was  prevented  from  setting  up  at  the  time  of  its  rendition  by 
accident,  as  well  as  mental  derangement,  with  which  disease 
he  was  at  that  time  afflicted.  The  rule  allowing  parties  to 
appeal  to  chancery  against  a  judgment  in  another  court,  is  of 
great  strictness  and  inflexibility,  and  it  is  necessary  that  it 
should  be  so,  as  otherwise,  the  jurisdiction  of  that  court  would 
52 
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soon  supplant  that  of  all  otlier  tribunals.  (French  v.  Garner, 
7  Port.  459.)  A  court  of  equity,  therefore,  will  not  lend  its 
aid,  unless  the  party  claiming  its  assistance  can  impeach  the 
judgment  by  facts,  or  on  grounds,  of  which  he  could  not 
have  availed  himself,  or  was  prevented  from  doing  it,  by 
fraud  or  accident,  or  the  act  of  the  opposite  party,  unmixed 
with  negligence  or  fault  on  his  own  part.  Duncan  v.  Lyon, 
3  John.  Ch.  361 ;  French  v.  Garner,  supra. 

The  ground  of  accident  relied  on  in  the  present  case  is, 
that  Jeremiah  Watts  employed  an  attorney  to  attend  to,  and 
represent  his  interests  on  the  final  settlement  of  the  estate  of 
Henry  West,  and  that  instead  of  representing  his  interests, 
lie,  on  that  occasion,  represented  the  claim  of  the  defendants 
in  error.  Waiving  the  question  as  to  whether  the  defendants 
could  set  up  these  facts  in  their  answer  by  way  of  defence  to 
the  bill,  or  whether  they  should  not  have  overhauled  the 
judgment  by  fi.ling  a  cross  bill,  we  are  clear,  that  the  proof  to 
sustain  this  allegation  is  not  sufficient  to  bring  it  within  the 
rules  before  referred  to.  The  only  diligence  which  is  shown 
by  the  record  to  have  been  used  by  the  intestate,  was  the 
speaking  to  an  attorney,  to  attend  to  any  and  all  business 
which  he  might  have  in  any  court.  No  definite  instructions 
as  to  the  defence  were  given — no  particular  case  even  men- 
tioned— ^and  it  would  not,  we  apprehend,  be  contended,  that 
a  Court  of  Chancery,  upon  this  evidence  alone,  would,  in  the 
failure  of  the  attorney  thus  employed  to  attend,  be  authorized 
to  overhaul  the  judgment.  To  allow  this,  would  be  to  en- 
courage inattention  and  neglect  on  the  part  of  the  client,  a 
cause  which  should  furnish  no  ground  for  relief  Bateman 
v.  Willoe,  1  Sch.  &  Le.  201. 

In  relation  to  the  other  ground  upon  which  the  opening  of 
the  judgment  of  the  Orphans'  Court  is  urged,  it  may  be  re- 
marked, that  the  evidence  of  but  one  witness  is  relied  on, 
and  standing  by  itself,  we  do  not  consider  the  testimony  of 
this  witness  as  amounting  to  full  proof  of  any  actual  or  posi- 
tive derangement,  until  after  the  severe  illness  with  which 
Mr.  Watts  was  affected  in  July,  1842,  after  the  rendition  of 
tlie  decree.  He  speaks,  it  is  true,  of  his  mind  being  affected 
in  tlie  year  1839,  or  1840,  so  as  to  incapacitate  him  from  any 
great  mental  exertion,  and  from  attention  to  important  busi* 
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ness,  but  leaves  us  entirely  in  doubt  as  to  the  real  extent  to 
which  his  faculties  were  impaired.  It  is  also  rather  singular, 
that  this  witness  does  not  state  a  single  fact  upon  which  his 
opinion  is  based,  except  the  failure  of  his  memory,  which  is 
incidentally  alluded  to.  We,  of  course,  would  not  be  under- 
stood as  intimating  that  it  is  necessary,  in  every  case,  to  give 
the  facts  upon  which  a  professional  opinion  is  founded ;  but 
in  cases  of  this  character,  it  is  more  satisfactory  to  do  so. 
That  his  memory  was  impaired,  is  a  circumstance  by  itself 
which  is  entitled  to  but  little  consideration,  as  this  faculty  is 
usually  the  first  to  feel  the  effects  of  age,  and  may  frequently 
be  seriously  impaired,  without  materially  weakening  the  pow- 
ers of  the  judgment  or  understanding.  Again :  it  devolved 
upon  the  plaintiffs  in  error  to  show  clearly,  that  the  condi- 
tion of  mind  of  their  intestate  was  such  as  to  reasonably  ac- 
count for  his  failing  to  make  the  defence.  The  person  in  re- 
lation to  whom  this  proof  is  to  be  made,  is  a  man  of  family, 
living  for  years  in  the  community,  and,  during  the  whole  of 
this  time,  managing  his  business,  disposing  of  his  property, 
not  leading  a  secluded  or  isolated  life,  but,  as  far  as  we  can 
form  an  opinion  upon  the  whole  testimony,  occupying  the 
relations  to  the  neighborhood  in  which  he  resided  which  are 
usual  ^vith  men  of  his  position.  It  is  incredible,  that  if  the 
mind  of  a  person  thus  circumstanced  had  been  seriously  af- 
fected for  any  length  of  time,  it  would  not  have  been  gener- 
ally known  in  the  community  of  which  he  was  a  member; 
and  that  but  one  witness  is  introduced  to  prove  a  fact  of  pe- 
culiar character — a  fact  which  must,  if  it  existed,  have  been 
known  to  other  witnesses — is  of  itself  entitled  to  great  weight. 
Without,  however,  pursuing  this  subject  further,  it  is  suffi- 
cient to  observe,  that,  taking  into  consideration  all  the  evi- 
dence upon  this  point,  it  leaves  the  question  at  issue  involved 
in  too  much  doubt  and  uncertainty,  and  produces  no  convic- 
tion on  the  mind,  that  the  failure  to  prepare  and  make  the 
defence  was  attributable  to  the  causes  assigned  by  the  plain- 
tifife  in  error. 

No  just  reason,  therefore,  appearing  upon  the  record,  to 
authorize  the  letting  in  of  the  defence  to  the  judgment,  and 
the  same  being  conclusive,  not  only  against  the  administra- 
trix of  Henry  "West,  but  also  against  her  securities,  and  the 
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proof  upon  the  other  points  being  full,  the  decree  of  the 
Chancellor  must  be  affirmed,  with  costs. 


LOUGHRIDGE  vs.  THOMPSON. 

1.  When  the  plaintiff  declares  in  assumpsit  on  a  special  contract,  by  which  the 
defendant  agreed  to  serve  as  pilot  during  the  boating  season  on  a  certain 
steamboat,  and  also  adds  the  common  counts,  it  is  competent  for  the  defendant, 
under  the  plea  of  the  general  issue,  to  show  a  contract  different  from  that  de- 
clared on. 

2.  A  motion  to  exclude  testimony,  of  which  a  part  is  admissible,  mav  be  over- 
ruled. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon,  John  Bragg. 

This  was  an  action  of  assumpsit,  brought  by  Loughridge 
against  Thompson,  for  services  performed  as  a  pilot  on  board 
a  steamboat  of  which  the  defendant  was  one  of  the  owners. 

The  declaration  sets  out  a  special  contract  to  act  as  pilot  on 
board  the  steamboat  "  8th  January,"  for  the  boating  season, 
to-wit:  from  1st  JSTovember,  1848,  to  1st  May,  1849,  for 
$1200.  A  count  on  a  quantum  meruit  and  other  common 
counts  are  added  for  services  as  pilot  on  the  "  Sth  of  Jan- 
uary.^'' 

The  pleas  are,  first,  the  general  issue,  and  second,  payment. 

The  plaintiff  introduced  evidence  tending  to  support  his 
declaration.  The  bill  of  exceptions  then  proceeds  in  these 
words ;  "  Defendant  introduced  G.  W.  Cloudis,  who  proved 
that  while  he  was  at  New  Albany,  Indiana,  in  the  summer  of 
1849,  (this  is  a  manifest  mistake  for  1848,)  he  wrote  a  letter 
by  instructions  from  the  defendant,  then  with  him,  to  Camp- 
bell, Owen  &  Co.  of  Mobile,  requesting  them  to  employ  the 
plaintiff  to  run  as  pilot  on  the  steamer  "  Qth  of  January, ^^  or 
the  "J.6ercfeen,"  as  his  services  might  be  required  on  either  by 
the  owners,  the  same  persons  being  owners  of  both  boats ; 
that  witness  had  no  interest  in  said  boats,  or  either  of  them ; 
that  after  witness  returned  to  Mobile,  and  immediately  after 
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the  "8<^  of  JanuanJ^  -was  laid  up,  witness,  who  was  captain  of 
the  '■'■Aberdeen,''^  went  to  plaintiff,  and  required  him  to  go  on 
board  the  Aberdeen,  and  finish  his  season  as  pilot.  Upon 
this  demand  being  made,  the  plaintiff  acceded  to  it,  and 
promised  to  finish  his  season  as  pilot  on  the  Aberdeen  ;  that 
when  the  Aberdeen  had  received  her  freight,  and  was  ready 
to  start  up  the  river,  the  plaintiff"  refused  to  go,  alleging  that 
he  had  the  cholera ;  that  plaintiff"  was  then  drunk,  and  that 
witness,  in  consequence  thereof,  was  compelled  to  employ 
another  pilot ;  that  on  the  succeeding  trip  of  the  Aberdeen, 
plaintiff"  was  drunk,  and  unable,  from  intoxication,  to  go  on 
board  and  act  as  pilot,  and  never  rendered  at  any  time  during 
the  season,  any  services  as  pilot  on  board  of  said  boat." 

There  was  proof  that  $224  had  been  paid  to  plaintiff  for 
his  services  on  the  8^A  of  January  up  to  the  5th  January, 
1849,  at  which  time  the  said  last  mentioned  boat  was  laid  up 
for  the  season,  and  the  hands  discharged ;  also  proof  that 
plaintiff  acknowledged  himself  indebted  to  defendant  $30  for 
iron. 

To  the  admission  of  all  the  testimony  contained  in  the 
foregoing  abstract  from  the  bill  of  exceptions,  "  in  regard  to 
plaintiff's  agreement  to  serve  on  the  Aberdeen  afler  he  had 
been  discharged  ifrom  the  Sth  of  January,  plaintiff  excepts  as 
irrelevant." 

The  court  charged  the  jury : 

1.  That  it  would  be  their  duty  to  ascertain  what  was  the 
true  contract  between  the  parties.  If  the  contract  was  an 
entire  one,  to  serve  on  a  particular  boat,  then  in  the  event  of 
its  being  first  broken  by  the  captain  or  owners  of  the  boat, 
the  plaintiff  would  be  absolved  from  performing  his  part  of 
it,  and  would  be  entitled  to  recover  the  whole  amount  agreed 
to  be  paid  for  the  season. 

2.  That  if  the  jury  should  be  of  opinion  that  plaintiff's 
contract  was  confined  to  a  particular  boat,  and  he  had  been 
prevented  from  complying  with  it,  his  subsequent  promise  to 
serve  on  the  Aberdeen  would  not  be  binding  on  him,  without 
some  new  consideration. 

The  admission  of  the  testimony  aforesaid,  and  the  charges 
of  the  court,  are  assigned  for  error. 

0.  S.  Jewett,  for  plaintiff  in  error : 
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The  testimony  of  said  witness  in  relation  to  the  services 
upon  the  Aberdeen,  was  irrelevant,  and  not  admissible  under 
the  general  issue ;  because,  nothing  shall  be  given  in  evi- 
dence which  does  not  directly  tend  to  the  proof  or  the 
disproof  of  the  matters  in  issue.  State  v.  Wisdom,  8  P.  511 ; 
Greenl.  on  Ev.  p.  58  §§  51-2. 

"When  the  defence  in  any  way  admits  the  plaintiff's  cause 
of  action,  and  seeks  to  avoid  it  by  matter  aliunde,  the  matter 
of  defence  must  be  raised  by  plea.  3  McCord,  317 ;  see 
Brewer  v.  Strong's  Ex'rs,  10  Ala.  Eep.  966 ;  Saunders'  PI. 
and  Ev.  137,  and  cases  there  cited. 

Even  if  the  evidence  in  this  case  was  admissible  under  the 
general  issue,  still  it  did  not  amount  to  an  alteration  of  the 
former  contract,  or  a  release  of  the  defendant,  and  a  discharge 
of  his  liability.  It  was  nothing  more  than  an  agreement  on 
the  plaintiff's  part,  subsequently  to  his  discharge,  to  run  the 
balance  of  the  season  on  another  boat.  Such  an  agreement 
cannot  be  construed  into  a  release  of  the  existing  liability,  or 
a  substitution  of  a  new  contract  for  the  old  one. 

The  error  complained  of  is,  that  the  court  permitted  this 
evidence  to  go  to  the  jury,  under  the  instruction  that  it  rested 
with  them  to  say  what  the  contract  was.  The  jury  may  well 
have  thought  that  the  evidence  of  the  captain  of  the  Aber- 
deen was  properly  before  them,  for  the  purpose  of  showing 
what  the  original  contract  was. 

A  party  shall  not  be  permitted  to  offer  evidence  irrelevant 
to  the  issue,  or  incompetent,  when  excepted  to,  for  there  is 
great  danger  that  it  may  bias  the  jury;  and  this  result  may 
happen,  even  though  the  court  should  afterwards,  in  its 
charge,  tell  the  jury  not  to  consider  it. 

Percy  Walkbb,  contra : 

There  is  no  error  in  the  record  to  authorize  a  reversal. 
The  defence  made  below  was  perfectly  legitimate,  under  the 
issues  joined.  Considering  the  form  of  the  declaration,  the 
plea  of  the  general  issue  enabled  the  defendant  to  show  that 
the  contract  sued  on  was  an  entire  contract.  1  Saunders  on 
PI.  and  Ev.  pp.  152-3. 

An  agreement  to  serve  a  specified  time  is  an  entire  con- 
tract ;  and  if  the  party  leaves  before  the  termination  of  the 
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time,  he  cannot  recover.  1  Stew.  29 ;  12  Johnson,  165 ;  3 
Ala.  440-676 ;  13  Johnson,  53.  The  case  in  12  Johnson 
shows,  that  the  plea  of  the  general  issue  is  sufficient  to  allow 
the  proof  upon  which  the  defence  rested  in  this  case,  to  come 
in.  We  might  admit  that  the  testimony  of  G.  W.  Cloudis, 
as  to  the  contents  of  the  letter,  was  not  strictly  admissible, 
without  at  all  weakening  the  case  of  the  defendant  in  error ; 
for  the  reason  that  it  could  not  have  misled  the  jury,  inasmuch 
as  the  same  witness  proved  the  acts  and  declarations  of  the 
plaintiff  in  error,  which  clearly  proves  that  he  considered 
that  he  had  been  engaged  for  a  specified  time ;  thus  bringing 
the  case  under  the  rule  laid  down  in  the  cases  cited  above 
from  the  decisions  of  this  court. 

That  this  court  will  not  reverse  a  case  for  an  immaterial 
error,  or  one  which  does  not  work  a  prejudice  to  the  party, 
has  been  repeatedly  adjudged.  The  plaintiff  in  error  cannot 
with  reason  complain  of  the  charges  of  the  court  below,  be- 
cause they  could  scarcely  have  been  put  in  terms  more 
favorable  to  him. 

PHELAN,  J. — ^It  is  argued,  that  the  evi(^nce  objected  to 
was  inadmissible  under  the  plea  of  the  general  issue.  The 
plaintiff  declared  on  a  special  contract,  to  serve  as  pilot  on  a 
particular  boat  for  a  season,  at  certain  wages ;  and  also  added 
the  common  counts  for  work  and  labor,  &c.  He  introduced 
evidence  tending  to  support  his  special  contract.  Now  the 
evidence  introduced  by  the  defendant  goes  to  show,  that  the 
contract  was  different  from  the  special  contract  declared  on, 
and  that  it  was  to  serve  on  either  one  of  two  boats  as  he 
should  be  required,  and  that,  when  required,  plaintiff  neg- 
lected or  refused  to  serve  on  one  of  them.  This  was  surely  in 
strict  keeping  with  his  plea,  "  that  he  did  not  assume  in 
manner  and  form  as  the  plaintiff  hath  declared  against  him ;" 
he  was  showing  that  he  assumed  in  a  different  way.  The  tes- 
timony was  entirely  relevant  and  proper  under  the  general 
issue. 

There  was  a  portion  of  the  testimony  which,  if  properly 
objected  to,  ought  to  have  been  excluded ;  that  portion  which 
speaks  of  a  letter  from  the  witness  Cloudis,  by  authority  of 
defendant,  to  Campbell,  Owen  &  Co.,  instructing  them  to  em- 


832  ALABAMA. 


Loughridge  v.  Thompson. 


ploy  the  plaintiff.  It  was  not  shown  that  any  employment 
was  ever  contracted  for  pursuant  to  such  letter,  and  this  was 
reason  enough  to  exclude  that  part  of  the  testimony  upon  a 
proper  motion  to  that  effect.  But  the  motion  to  exclude  was 
made  to  all  that  went  to  show  that  plaintiff  was  employed  to 
act  as  pilot  as  well  on  the  Aberdeen  as  on  the  "  8th  of  Janua- 
ry ;"  and  a  general  motion  to  that  effect  was  properly  over- 
ruled, for  the  reason,  that  the  testimony  to  that  point,  as  has 
just  been  shown,  was  relevant  and  proper. 

In  view  of  what  has  been  already  said,  it  is  needless  to  go 
further,  than  to  add,  that  the  charges  given  by  the  court  cor- 
rectly set  forth  the  principles  of  law  applicable  to  the  facts  of 
the  case. 

There  is  no  error  in  the  record,  and  the  judgment  below 
is  afl&rmed. 


».?  h 
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ACCOUNT. 

1.  Wliere  au  account  which  is  barred  by  the  statute  of  limitatioDS  is  sent 
through  tlie  Post  Office  by  the  creditor  to  his  debtor,  at  the  request  of  the    ^  . 
latter,  who  does  uot  respond  to  the  letter  for  several  years,  nor  make  any 
objection  to  the  account,  it  does  not  thereby  become  a  stated  acc<mnt,  so 

as  to  revive  the  debt  and  remove  the  bar  of  the  statute  of  limitations. — 
Bryan  v.  Ware,  et  al 687 

2.  Where  an  account  is  placed,  togetlier  with  a  number  of  others,  in  the  hands 
of  an  attorney  for  collection,  pi"oof  that  tlie  debtor  came  several  times  to 
bis  office,  and  examined  the  bundle  of  accounts  in  which  it  was  filed,  and 
made  no  objection  to  either  the  correctness  or  justice  of  any  of  them,  is 
sufficient  to  charge  him  with  an  acknowledgment  of  tlie  justness  of  the  de- 
mand.— McCulloch,  Adm'r.  v.  Judd,  Son  «fe  Co, 703 

3.  In  a  suit  upon  an  account  for  goods  sold  and  delivered,  where  the  defen- 
dant pleads  the  statute  cf  limitation  of  three  years,  and  the  phuntiff  re- 
plies specially  "  that  the  account  was  between  merchant  and  merchant," 
proof  that  the  plaintiff  and  defendant  were  both  merchants  at  the  time  the 
goods  were  sold  is  not,  of  itself,  sufficient  t"  support  the  replication.. ...  703 

4.  An  account  containing  several  items  of  debit  against  the  defendant  for 
goods  bought,  and  a  single  item  of  credit  for  cash  paid,  is  not  an  account 
arising  out  of  "  the  trade  of  merchandize  between  merchant  and  mer- 
chant," within  the  proviso  of  the  statute  of  limitation,  (Clay's  Digest,  328, 
g88.) 703 

5.  When  the  partnership  accounts  have  been  made  out  and  settled  after  full 
deliberation,  it  requires  clear  and  convincing  proof  of  error,  and  further 
that  this  error  was  imknown  at  the  time  of  the  settlement  to  the  party 
complaining,  to  induce  a  court  of  equity  to  open  the  accoimt — Desha  & 
Sheppard  v.  Smith. 747 

6.  If  the  evidence  leaves  the  mind  in  doubt  whether  there  is  error  or  not,  the 
court  must  decide  against  the  existence  of  error,  the  burthen  of  proof 
resting  upon  him  who  complains  of  errors  in  a  stated  account 747 

AGENCY. 

1.  As  a  general  rule,  the  agency  of  a  party  must  be  proved  by  other  evidence 
than  his  mere  acts,  before  it  can  be  properly  assumed  that  such  acts  are 
binding  on  the  principal — McDonnell  v.  Br.  Bank,  Montgomery 313 

2.  But  if  the  agent  is  discharging  as  deputy  the  duties  of  a  public  office  confer- 
red upon  another,  and  his  acts  are  of  such  a  continuous  character  as  rea- 
sonably to  justify  the  inference  that  the  principal,  if  a  faithful  puUic  offi- 
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cer,  must  have  known  of  them,  and  would  not  have  permitted  the  deputy 
thus  to  act  without  authority  for  so  doing,  in  such  ease  the  acts  themselves 
become  very  strong  evidence  of  the  agent's  authority  to  perform  them.. .   313 

3.  The  fact  of  agency  is  an  inference  to  be  drawn  by  the  juiy ;  and  however 
strongly  the  proof  may  tend  to  establish  such  inference,  still  it  is  an  in- 
ference of  fact,  which  the  court,  as  matter  of  law,  cannot  assume 313 

4.  When  an  agent,  acting  within  the  scope  of  his  authority,  executes  a  pro- 
missory note  in  the  name  of  his  principal  and  himself,  he  is  an  incompetent 
witness  against  bis  principal,  when  the  latter  is  sued  alone  on  the  note. — 
Barney  v.  Earle,  Ex'r. 405 

5.  When  an  agent,  having  authority  from  his  principal  to  purchase  goods 
from  A.,  purchases  from  B.,  and  executes  a  note  in  the  name  of  his  princi- 
pal and  himself  jointly,  for  the  purchase  money,  he  is  an  incompetent  wit- 
ness against  his  principal,  when  the  latter  is  sued  on  the  note 405 

6.  A  factor  or  commission  merchant  is  not  authorized  by  law  to  pledge  the 
goods  of  his  principal  for  his  own  use,  and  his  pledgee  can  acquire  no  title 
to  them,  as  against  the  principal,  whether  he  deal  with  the  factor  in  igno- 
rance of  his  title  or  not  The  principal  may  bring  trover  against  the  fac- 
tor and  his  pledgee,  or  either  of  them,  at  his  election. — Bott  v.  McCoy  & 
Johnson- 578 

1.  But  the  factor  is  estopped  by  his  own  tortious  act,  and  he  cannot  take  ad- 
vantage of  the  violation  of  his  authority  to  set  aside  the  contract 578 

8.  A  subsequent  purchaser  from  the  factor  acquires  no  better  title  than  the 
factor  himself  had,  and  cannot  recover  the  goods  from  the  pledgee,  al- 
though the  sale  was  made  within  the  scope  of  the  factor's  authority. ....  578 

AMENDMENTS. 

1.  The  Circuit  Courts  have  authority,  under  the  statute  of  1824,  (Clay's  Di- 
gest, 322,  §  55.)  to  amend  a  judgment  at  any  time  within  three  years  after 
its  rendition,  by  the  correction  of  any  clerical  error  or  mistake,  where 
there  is  sufficient  matter  apparent  on  the  record  to  amend  by. — Lee  v. 
Houston,  Adm'r. 301 

2.  A  remittitur  of  the  damages  recovered  in  an  action  of  assumpsit  having 
been  entered  by  mistake,  the  judgment  was  set  aside  at  the  next  term  of 
the  court  on  the  motion  of  the  plaintiff,  and  plaintiff  then  dismissed  his 
suit ;  and  at  a  subsequent  term,  the  latter  judgment  was  amended  nunc 
pro  tunc,  so  as  show  that  the  defendant  had  appeared  and  consented  to  the 
vacating  of  the  first  judgment     Held, 

That  the  appearance  and  consent  of  the  defendant  to  the  vacation  of  the 
judgment  must  be  considered  as  a  waiver  of  the  proof  required  by  the 
statute,  or  as  a  judicial  admission  of  the  fects  necessary  to  authorize 
the  court  to  set  aside  the  judgment 301 

3.  A  judgment  can  only  be  amended,  or  rendered,  nunc  pro  tunc,  when 
the  amendment  or  rendition  is  authorized  by  some  matter  of  record, 
or  by  some  entry  made  by  or  under  the  authority  of  the  court  which  en- 
try must  be  shown  by  the  record  of  the  cause,  or  at  least  by  some  book 
belonging  to  the  office  of  the  coiu"t,  and  required  by  law  to  be  there  kept 

— Hudson  V.  Hudson 864 

4.  A  steamboat  being  in  the  iwssession  of  the  sheriff  under  a  writ  of  seizure 
was  replevied,  the  stipulators  entering  into  bond  to  pay  the  judgment 
whi(^  might  be  rendered  on  the  libel,  and  the  boat  was  delivered  to  them. 
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They  afterwards  re-delivered  her  to  the  poeseseion  of  the  sheriff  aod  he 
returned  the  writ  of  seizure,  (ehowiug  these  fJEicts  in  bis  return,)  and  also 
the  bond  given  by  the  stipulators.  Judgment  was  afterwards  rendered  in 
favor  of  the  libellants,  and  a  sale  of  the  boat  was  decreed  to  pay  the  judg- 
ment out  of  the  proceeds.    It  was  Juld, 

That  the  decree  might  be  amended  at  the  next  subsequent  term  nunc  pro 
tunc,  by  setting  aside  the  order  of  sale,  and  rendering  a  decree  upon 
the  bond  against  the  stipulators. — Wainright  «&  Twelves  v.  Sanders.. .  602 

APPEALS. 

1.  In  appeal  cases  the  defendant  may  waive  all  objections  to  the  mode  in 
which  he  is  brought  into  court,  and  submit  the  case,  although  involving 
more  than  fifty  dollars,  to  the  decision  of  the  Circuit  Court,  which,  by  vir- 
tue of  its  general  jtu-isdiction  over  the  amount,  can  determine  it — Vaughan 

V.  Robinson. 229 

2.  And  by  failing  to  plead  b  abatement  in  the  Circuit  Court,  the  want  of 
jurisdictioc  before  the  justice,  the  defendant  waives  all  objection  on  that 
groimd. 229 

3.  When  a  judgment  by  default  is  rendered  b  the  Circuit  Coart  on  an  appeal 
from  the  judgment  of  a  Justice  of  the  Peace,  and  the  cause  of  action  is  an 
open  account  for  a  less  siun  than  twenty  dollars,  the  record  must  show 
that  proof  was  made  to  the  court  of  the  correctness  of  the  demand;  and 

if  it  does  not,  the  judgment  will  be  reversed. — Crosby  v.  Brantly. 287 

4.  An  appeal  does  not  lie  from  an  bterlocutory  order  of  the  Chancellor  refu- 
sing to  dismiss  a  bill  for  want  of  equity. — Benford  v.  Daniels 445 

6.  Nor  will  the  Appellate  Court  take  jurisdiction  of  such  appeal  by  consent 
of  the  parties 445 

APPELLATE  COURT. 

1.  Matters  cannot  be  assigned  for  error  b  the  Appellate  Court  whidi  were 
not  excepted  to,  nor  b  any  other  manner  reserved,  by  the  plaintiff  b  error, 

b  the  court  below. — Gordon  et  aL  v.  McLeod, 242 

2.  The  question  whether  the  Bank  exceeded  its  powers,  by  taking  more  than 
legal  bterest  b  the  note  sued  on,  cannot  be  raised  for  the  first  time  b  the 
Appellate  Coui't,  when  the  only  error  assigned  relates  to  the  admission, 
against  the  objection  of  the  plabtiff  b  error,  of  certab  evidence  touchbg 
the  consideration  of  the  note. — Murrah  v.  Br.  Bank,  Decatur. 892 

8.  The  plabtiff  b  error  will  not  be  decreed  full  costs  b  the  Appellate  Court, 
when  the  error,  for  which  the  decree  of  the  court  below  is  reversed,  might 
have  been  remedied  if  the  objection  had  been  raised  b  the  primary  court 
— Frowner,  et  aL  v.  Johnson  et  aL 477 

4  When  judgment  is  rendered  b  the  court  below  against  the  defendant  and 
his  surety  on  the  replevy  bond,  the  judgment  will  be  reversed  and  prop- 
erly rendered  b  the  Appellate  Court  against  the  defendant  alone. — Evans 
V.  BelL 509 

6.  When  the  judge  is  substituted  for  the  jury,  by  consent  of  parties,  his  de- 
cisions upon  questions  of  fact  will  not  be  revised  by  the  Appellate  Court 
— Bott  V.  McCoy  <fe  Johnson. 678 

6.  On  the  trial  of  an  action  of  assumpsit  a  bill  of  exceptions  was  taken  by  the 
plabtiff  to  the  rulings  of  the  court  and  the  jury  also  rendered  a  verdict  b 
his  £Eivor.  On  motion  of  the  defendant  a  new  trial  was  granted,  "  with 
the  imderstanding  that  the  same  be  revised,  and  a  bill  of  exceptions  allow- 
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ed."  The  plaintiff  filed  a  transcript  of  the  record  in  the  Supreme  Court, 
without  suing  out  a  writ  of  error,  and  assigned  for  error  the  bill  of  excep- 
tions.    It  was  held, 

That  the  cause  should  be  stricken  from  the   docket,  there  being  no  final 
judgment,  and  no  writ  of  error. — Harrington  v.  Meriweather 607 

7.  The  objection  cannot  be  i-aised  for  the  first  time  in  the  Appellate  Court, 
that  the  order  of  publication  against  non-resident  defendants  was  not  ac- 
companied by  an  abstract  of  the  bill,  as  required  by  the  seventeenth  rule 

of  Chancery  Practice. — Gannard  et  aL  v.  Eslava  et  al 732 

8.  When  a  paper  is  offered  in  evidence,  and  rejected  by  the  primary  court, 
as  irrelevant,  the  Appellate  Court  will  only  examine  the  question  of  its 
relevancy. — Williams  v.  Fitzpatrick,  Governor 791 

ASSUMPSIT. 

1.  Where  sevei-al  persons  join  as  plaintiffs  in  an  action  of  assumpsit,  and  the 
plea  is  non  assumpsit,  evidence  tending  to  show  that  the  plaintiffs  have  a 
right  to  sue  jointly,  should  not  be  excluded  from  the  juiy. — Kirkley  v. 
Segar  et  aL 226 

2.  When  assumpsit  is  brought  in  the  Circuit  Court  for  a  smn  exceeding  fifty 
dollars,  it  is  not  error  to  allow  testimony  to  go  to  the  jury  proving  an  in- 
debtedness of  less  than  fifty  dollars ;  nor  is  it  erroneous  for  the  court  to 
charge  the  jury,  that  if  they  believe  such  proof,  they  can  find  for  the 
plaintiff 226 

3.  In  such  a  case,  if  the  jury  return  a  verdict  for  a  less  sum  than  fifty  dollars, 
the  plaintiff,  on  making  the  affidavit  reqiui-ed  by  the  statute,  (Clay's  Dig. 
325,  §  75,)  will  be  entitled  to  judgment  for  the  amount  of  the  verdict 
with  costs 226 

4.  When  an  overseer,  by  agreement  with  his  employer,  is  to  receive  a  cer- 
tain portion  of  the  crop  raised,  as  compensation  for  his  services,  he  cannot 
recover  in  assumpsit  for  work  and  labor  done. — Anderson  v.  Rice 239 

5.  When  the  entire  crop  is  received  by  the  employei-'s  administratrix  and 
sold,  the  overseer  may  bring  his  action  of  trover  against  her  individually, 
or  may  waive  the  tort,  and  sue  in  assumpsit  for  money  had  and  received 

to  his  use 239 

6.  In  assumpsit  against  husband  and  wife,  on  a  note  executed  by  the  wife 
dum  sola,  two  writs  having  been  issued,  but  only  one  served  on  each  de- 
fendant in  different  counties,  it  is  not  error  to  refuse  a  motion  to  quash  the 
writs,  on  the  ground  that  there  was  no  endorsement  showing  that  they 
were  for  one  and  the  same  cause  of  action.  Such  objections  must  be  plead- 
ed in  abatement,  if  the  defendant  wishes  to  avail  himself  of  his  right  to  re- 
view the  decision  of  the  court  below. — Johnson  and  Wife  v.  King 270 

7.  In  assumpsit  for  the  use  and  occupation  of  land  for  two  years,  it  is  not  er- 
ror for  the  court  to  refuse  to  dismiss  the  suit,  either  of  its  own  motion,  or 
at  the  instance  of  the  defendant,  upon  the  plaintiff's  statement  that  he  had 
never  claimed  but  for  one  year's  occupation,  and  that  the  suit  was  brought 
at  the  instance,  and  for  the  benefit,  of  another  person,  who  had  indemnified 
him  against  the  costs. — Smith  v.  Wooding 324 

8.  Nor  is  it  error  to  refuse  to  permit  such  voluntary  statement  to  be  proven 

to  the  jury 324 

9.  When  a  vendee  enters  into  the  possession  of  land  under  a  parol  contract 
of  purchase,  by  the  terms  of  which  he  was  to  pay  "  $500  down,  and  $500 
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twelve  months  afterwards,"  aad  he  entirely  fails  to  pay  the  purchase  mo- 
ney, and,  after  remaining  in  possession  for  more  than  twelve  months, 
abandons  the  land,  the  vendor,  if  he  is  in  no  fault,  may  recover  in  assump- 
sit, for  the  use  and  occupation,  the  value  of  the  land  during  the  time  the 
vendee  so  held  it 324 

10.  Assumpsit  does  not  lie  against  an  administrator  de  bonit  tion  in  his  rep- 
resentative character,  to  recover  money  received  by  him  from  the  adminis- 
trator in  chief,  arising  from  the  sale  of  property  belonging  to  the  estate 
which  was  exempt  from  sale. — Godbold  v.  Roberts,  Adm'r. 354 

11.  When  a  person  procures  a  note  to  be  executed  by  othere,  whom  he  knows 
to  be  in3<jlvent,  for  the  purpose  of  getting  it  discounted  at  the  Bank,  and 
to  be  recommended  to  the  Bank  as  a  good  note,  by  another  person  from 
the  same  county  with  the  maker,  who  was  in  the  habit  of  recommending 
notes  to  the  Bank  for  discount,  telling  him  that  he  intended  to  pay  the  note 
himself,  and  the  note  is  discounted  by  the  Bank,  and  the  money  paid  to 
him,  he  is  liable  to  the  Bank  in  an  action  for  money  liad  and  received,  and 
an  express  promise  to  pay  is  unnecessai-y. — Br.  Bank,  Montgomeiy  v. 
PaiTish. 433 

12.  In  a  declaration  on  a  written  agreemeut  containing  several  distinct  stipu- 
lations to  be  performed  by  the  defendant,  some  of  which  have  been  per- 
fomied,  it  is  not  necessaiy  that  the  breach  assigned  should  negative  the 
performance  of  the  defendant's  contract  in  Mo,  but  it  will  be  sufficient  if 
it  avers  non-performance  in  any  one  particular,  and  shows  that  the  plain- 
tiff has  go<xl  Ciiuse  of  action. — Montgomery  Manufacturing  Co.  v.  Thomas.  473 

13.  Wlien  the  declaration  assigns  a  sufficient  breach,  and  shows  a  good  cause 
of  action,  unnecessary  averments,  wliich  are  added  by  way  of  inducing 
special  damages,  are  mere  surplusage,  and  furnish  no  ground  for  demurrer.  473 

14.  Whore  a  moi-tgagor  of  slaves  put  them  into  the  possession  of  his  son- 
in-law  under  the  belief  that  they  would  be  more  profitable  under  his  con- 
trol, and  for  the  purpose  of  enabling  liimself  the  more  readily  to  pay  off 
the  mortgage  debt,  and  with  the  agreement  between  them  that  when 
the  debt  was  paid,  they  should  come  to  some  imderstanding  respecting 
the  value  and  ownership  of  the  slaves,  and  the  mortgagee  was  apprized  of 
this  agreement,  and  assented  to  it,  he  may,  after  notice  to  the  son-in-law, 
bring  assumpsit  against  him  for  the  services  of  the  slaves,  notwithstand- 
ing he  has  previously  filed  a  bill  of  foreclosure,  autl  obtained  a  final  de- 
cree thereon ;  Provided,  it  appears  that  the  son-in-law  was  not  made  to 

account  for  said  hire  by  tlie  bilL — Hutchiusou  v.  Bearing 798 

15  The  plaintiff  cannot  recover  under  the  common  counts,  in  assumpsit  for 
use  and  occupation,  when  the  proof  shows  that  there  was  a  special  agree- 
ment between  the  parties,  by  the  terms  of  which  tlie  plaintiff  was  to  re- 
ceive a  specified  quantity  of  lumber  for  the  rent  of  the  premises,  and  it  is 
not  shown  that  by  the  agreement  any  value  in  money  was  placed  on  the 

lumber. — Oswald  v.  Godbold 811 

16.  When  the  plaintiff  declares  in  assumpsit  on  a  special  contract,  by  which 
the  defendant  agi'ced  to  serve  as  pilot  during  the  boating  season  on  a  cer- 
tain steamboat,  and  also  adds  the  common  counts,  it  is  competent  for  the 
defendant,  tmder  the  plea  of  the  general  issue,  to  show  a  contract  different 
from  that  declared  on. — Loughridge  v.  Thompson 828 

ATTACHMENT. 

1.  When  the  service  of  an  original  attachment  ie  only  made  by  the  Bummons 
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of  a  garnishee,  it  is  eiToneous  to  render  judgment  against  the  defendant  in 
attachment,  until  the  garnishee  has  admitted  a  debt  due,  or  property  in 
his  hands,  or  until  a  final  judgment  has  been  rendered  against  him  for  his 

default.— Bratton  v.  McGlothlen 146 

•2.  A  constable  may  levy  an  attachment  issued  by,  and  returnable  before  a 
justice  of  the  peace. — Langdon  et  aL  v.  Raiford. 532 

3.  When  an  attachment,  issued  by  and  returnable  before  a  justice  of  the  peace, 
is  levied  by  a  constable  on  the  defendant's  land,  and  after  the  rendition  of 
judgment  in  the  suit,  an  execution  issued  thereon  is  levied  on  the  same  land 
in  defavdt  of  personal  property,  the  lien  of  the  judgment  creditor  relates 
back  to  the  date  of  the  levy  of  the  attachment. 582 

4.  A  motion  to  quash  an  original  attachment  is  addressed  to  the  sound  discre- 
tion of  the  primary  court,  and  its  discretion  ■will  not  be  controlled  by  man- 
damus from  the  Appellate  Court. — Ex  Parte  Putnam 592 

5.  When  an  amendment  is  allowed  to  an  original  attachment  by  the  primary 
court,  mandamus  does  not  lie  to  vacate  the  amendment 592 

See  Garnishments. 

ATTORNEY  AT  LAW. 

1.  An  attorney  will  be  presumed  to  have  read  a  declai-ation  to  which  pleas 
are  filed  in  the  name  of  a  firm  "f  which  he  is  a  partner ;  and  the  record  of 
the  suit  in  which  such  proceedings  were  had,  is  admissible  evidence  in  a 
subsequent  suit  against  the  attorney,  to  prove  actual  notice  to  him  of  the 
plaintiff's  title,  as  set  out  in  said  declaration. — Parsons  v.  Boyd 112 

2.  On  grounds  of  public  policy,  an  attorney  at  law  may  be  a  witness  for  his 
client,  when  he  has  no  other  interest  in  the  event  of  the  suit  than  such  as 
concerns  his  fee,  and  they  are  not  contingent  in  their  nature. — Quarles  v. 
Waldron  and  Wife 21*7 

BANKRUPT. 

1.  If  an  execution  is  issued  on  a  judgment  after  the  defendant  has  obtained 
his  certificate  of  discharge  in  bankruptcy,  he  may  set  it  aside  on  motion. — 
Brown  v.  The  Branch  Bank  at  Montgomery : 420 

2.  But  he  cannot  move  to  have  his  discharge  entered  of  record,  for  the  pur- 
pose of  preventing  the  issuance  of  execution,  before  the  plaintiflF  has  sued 
out  an  execution.     (Chilton  J.  and  Ligon,  J.  dissenting.) 420 

3.  A  bankrupt  is  not  a  competent  witness  to  testify  for  his  assignee,  for  the 
purpose  of  increasing  the  fund  in  his  hands ;  but  when  his  testimony  tends 
to  decrease  that  fund,  he  is  considered  as  swearing  against  his  interest,  and 

is  competent. — Colgin  et  aL  v.  Redman  et  al 650 

4.  It  seems,  that  the  eighth  section  of  the  banknipt  act  of  August  19,  1841, 
provides  a  general  limitation  which  is  alike  applicable  to  suits  for  the  re- 
coveiy  of  specific  property  and  choses  in  action,  and  is  not  confined  in  its 
operation  to  suits  for  recovery  of  property  in  which  the  defendant  sets 
up  an  adverse  claim.  (Per  Dargan,  C.  J.,  and  Chilton,  J.,  the  other  Judges 
expressing  no  opinioa) — Paulding  v.  Lee  <fe  Ivey 753 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Parol  proof  is  admissible  to  show  the  mtention  of  the  parties  to  a  note  at 
the  time  the  contract  was  entered  into,  with  regard  to  their  several  liabili- 
ties among  themselves,  and  the  relations  which  they  were  to  bear  to  the 
note. — Br.  Bk.  Mobile  v.  Coleman 140 
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2.  An  accommodation  endorser  of  a  bill  of  exchange  is  not  entitled  to  a  sum- 
mary judgment,  on  motion  against  his  principal,  under  the  act  of  1821, 
(Clay's  Digest  631,  §  3.)— Stodder,  Exr.  v.  Cardwell 223 

8.  Pei"8ons  who  sign  their  names  to  a  note  will  be  presumed  to  be  joint  ma- 
kers, in  the  absence  of  any  thing  to  the  contrary  on  the  face  of  the  note. — 
Johnson  and  Wife  v.  King 270 

4.  The  notary  who  protests  a  bill  of  exchange,  is  authorized  to  give  notice 
of  its  non-payment ;  and  such  notice  may  be  given  by  mail,  although  the 
actual  holder,  and  the  party  to  be  charged,  reside  in  the  same  place. — 
Greene  v.  Farley 322 

6.  In  a  suit  by  the  Bank  against  the  maker,  on  a  promissory  note  purporting 
on  its  face  to  have  been  given  for  the  amount  of  the  maker's  indebtedness  to 
the  Bank,  evidence  is  admissible  to  show  that  the  agreement  which  con- 
stituted the  consideration  of  the  note  was  the  extinguishment  of  the  debt 
of  another  person  to  the  Bank,  and  that  the  proceeds  were  so  applied. — 
Murrali  v  Br.  Bk.  Decatur 892 

6.  In  an  action  on  a  promissory  note  which  purports  on  its  face  to  have  been 
given  "  for  the  rent  of  land,"  the  defendant  cannot  introduce  parol  proof 
to  show  that  the  payee  also  agreed  to  repair  the  fencing  around  the  land, 
and  tliat  he  failed  to  do  so,  in  consequence  of  which  failure  defendant's 
crop  was  damaged  by  the  breaking  in  of  stock. — Evans  v.  Bell 509 

7.  A  party  who,  for  a  sufficient  legal  consideration,  signs  his  name  to  a  prom- 
issoi-y  note  after  it  is  due,  may  be  declared  against  as  a  maker.    (Chilton, 

J.  and  Ligon,  J.,  disseniinp.) — Tiller  v.  Shearer 596 

CASE,  ACTION  ON  THE 

1.  In  an  action  on  the  case  for  maliciously  suing  out  an  attachment  against 
the  plaintiff,  the  defendant  cannot  raise  the  objection  that  the  affidfl^^t, 
which  he  made  to  procure  the  attachment,  and  on  which  the  writ  was  is- 
sued, was  insufficient  to  authorize  the  issuance  of  an  attachment. — Forrest 

V.  CoUier 175 

2.  Nor  is  it  necessary  that  the  declaration  should  aver  that  the  affidavit  was 

in  wnting ; 175 

3.  An  averment  that  the  attachment  was  sued  out  "wrongfully,  fraudulently, 
and  in  order  to  oppress  and  injure  said  plaintiff,"  is  equivalent  to  an  aver- 
ment that  it  was  sued  out  "maliciously." 175 

4.  When  the  attachment  was  sued  out  by  the  defendant  as  agent  for  a  third 
person,  and  the  declaration  alleges  that  he  was  not  the  agent  of  such  third 
person,  but  acted  whoUj'  without  authority  from  him,  it  is  unnecessaiy  to 
aver  either  the  want  of  piobable  cause  for  the  issuance  of  the  attachment, 

or  that  the  attachment  suit  is  ended 175 

5.  Tlie  defendant  may  show,  in  mitigation  of  damages  in  such  case,  that  he 
was  the  plaintiff's  security  on  a  bond  which  had  been  given  to  stay  execu- 
tion in  the  suit  in  which  the  attachment  was  sued  out,  and  that  the  plain- 
tiff was  about  to  remove  his  property  fi-om  the  State  at  the  time  he  sued 
out  the  attachment  against  him. 175 

6.  A  declaration  in  case  for  wrongfully  suing  out  an  attachment,  is  bad  on  de- 
murrer, if  it  does  not  specially  deny  the  ground  set  forth  in  the  affidavit 

for  suing  out  the  attachment — Tiller  v.  Shearer 627 

CERTIORARL 

1.  Before  the  passage  of  the  act  of  1850,  (pamphlet  Acts  81,)  m  cases  of  for- 
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cible  entry  and  detainer,  <fec.,  removed  into  the  Circuit  Court  by  certiorari, 
a  trial  must  have  been  had  on  an  assignment  of  eiTors  on  the  record  sent 
up  by  the  justice  of  the  peace,  and  not  de  novo  ;  and  if  the  party  whose 
duty  it  was  to  assign  errors,  failed  or  refused  to  do  so,  the  judgment  of 
the  justice  must  have  been  affirmed. — Mahan  v.  Lester 162 

2.  The  act  of  1850,  which  requires  a  trial  de  novo  to  be  had  in  such  cases, 
does  not  apply  to  cases  which  had  been  removed  to' the  Circuit  Court,  and 
which  were  there  pending  at  the  passage  of  the  act 162 

3.  Where  the  petition  for  a  certiorari  had  been  presented  to  the  Circuit 
Judge,  and  his  fiat  obtained,  and  these  had  been  filed  with  the  clerk  of  the 
Circuit  Court  before  the  passage  of  the  act,  the  jurisdiction  of  that  court 
attached,  and  the  act  of  1850  cannot  apply  to  the  case,  although  the  bond 
required  by  the  judge  was  executed,  and  the  writ  of  certiorari  issued, 
after  the  passage  of  the  act 162 

4.  When  a  trial  de  novo  is  improperly  had  in  the  Circuit  Court,  in  a  cause 
which  was  there  pending  before  the  passage  of  the  act  of  1850,  the  judg- 
ment founded  upon  the  verdict  of  the  jury  will  be  reversed  in  the  Appel- 
late Court,  although  the  plaintiff  in  error  is  the  party  who  sued  out  the 
certiorari,  and  who  failed  to  assign  errors  in  the  Circuit  Court 162 

5.  A  certiorari  should  not  be  granted  to  remove  into  the  Circuit  Court  pro- 
ceedings had  before  a  justice  of  the  peace,  when  the  petition  does  not 
show  any  reason  why  the  petitioner  did  not  appeal  from  the  judgment  of 
the  justice. — Wright,  use,  <fee.  v.  Gray 863 

6.  But  when  a  certiorari  is  awarded  upon  a  petition  which  does  not  set  forth 
such  a  state  of  facts  as  properly  justifies  its  issuance,  the  Circuit  Coui't 
must  proceed  with  the  trial  de  novo,  without  regarding  the  defects  of  the 
petition 363 

CHAMPERTY  AND  MAIXTEN^AXCE. 

1.  It  is  not  maintenance  for  a  person  to  promote  a  suit  or  defence,  in  which 
he  has,  or  believes  that  he  has,  a  legal  interest. — McCall's  Admr.  v.  Cape- 
hart  &  Harbin 521 

CHANCERY. 

1.  If  the  vendee  has  received  a  deed,  and  its  covenants  are  broken  by  the 
existence  of  an  outstanding  incumbrance,  it  is  competent  for  a  court  of 
equity,  when  the  vendor  is  insolvent,  to  restrain  the  collection  of  so  much 
of  the  purchase  money  as  will  compensate  for  the  injuries  resulting  from 
the  breach,  or  to  order  it  to  be  appropriated  to  the  extinguishment  of  the 
incumbrance. — McLemore  v.  Mabson  et  al 137 

2.  But  when  the  vendee  has  received  a  deed  with  covenants,  and  has  execu- 
ted a  mortgage  on  the  land  to  secure  the  payment  of  the  purchase  money, 
he  cannot  resist  a  foreclosure  of  the  mortgage  in  equity,  by  setting  up  in 
his  answer  that  the  vendor  lias  broken  the  covenant  in  his  deed,  it  not  be- 
ing shown  that  the  vendor  is  unable  to  respond  to  the  damages  occasioned 

by  the  breach 13*7 

3.  In  afisumpsit  on  a  promissory  note,  a  judgment  by  default  having  been 
rendered,  the  clerk  of  the  court  made  a  mistake  in  computing  the  interest 
due  on  the  note,  and  judgment  was  entered  for  less  than  the  amount  really 
due.  The  defendant  took  the  case  to  the  Supreme  Court,  by  writ  of  error, 
at  the  term  next  ensuing,  but  neglected  to  file  the  transcript,  and  the  judg- 
ment was  affirmed  on  certificate.    Held, 
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That  the  plnintiflf  in^the  original  judgment  is  entitled  to  go  into  equity  to 
have  the  mistake  corrected.     (Dargan.  C.  J.  and  Chilton,  J.  dhaenting.) 

— Norris,  Stodder  A  Co.  v.  Cottrell  et  al 804 

6.  When  a  party  lias  a  legal  title  antl  an  unembarrassed  legal  remedy,  chan- 
cery will  not  take  jurisdiction. — McCuUough  v.  Walker. 389 

6.  When  several  compUiinants  join  in  a  bill,  asking  relief  against  a  judgment 
at  law,  against  which  some  of  them  show  no  ground  for  equitable  relief, 

the  bill  is  demurrable. — Tucker  et  al.  v.  Holley  et  al 426 

7.  A  party  asking  equity  must  offer  to  do  equity 426 

8.  A  Court  of  Chancery  looks  only  to  the  equities  of  pai-ties,  and  reganls  the 
holder  of  the  mere  legal  title  as  a  trustee  for  the  benefit  of  all  parties 
equitably  interested — Pool  v.  Cummings  «fe  Co.  et  al 663 

9.  A  written  agreement  was  entered  into  between  complainants  and  one  P., 
for  the  entry  and  purchase  in  partnership  of  lands  to  bo  used  for  mining 
purposes.  Complainants  agreed  to  advance  the  purcha.se  money,  and  P. 
was  to  enter  the  lands  which  he  deemed  most  suitable  for  mining,  and  to 
superintend  the  working  of  the  mines.  The  money  advanced  by  complain- 
ants was  "  to  be  refunded,  witli  interest,  out  of  the  firet  funds  realized  by 
the  company."  P.  enteied  several  tracts  of  land  in  liis  own  name,  with 
money  advimced  by  complainants,  and  afterwanls  transferred  them  to 
complainants,  to  whom  patents  were  subsequently  issued  by  the  Govern- 
ment. Some  of  the  binds  were  sold  under  execution  aq^iunst  P.,  after  the 
entry  in  his  name  but  before  the  issue  of  complainants'  patent,  and  were 
piu'chased  at  tlie  sale  by  the  judgment  creditor,  against  whom  complain- 
ants afterwards  filed  their  bill,  praying  tliat  the  lands  might  be  eold,  that 
the  purchase  money  advanced  by  tliem,  and  expenses  incurred  in  payment 
of  taxes,  (fee,,  might  be  i-efunded  to  them,  and  tliat  the  residue  of  the  pro- 
ceeds might  be  divided  according  to  the  terms  of  the  agreement.  Il  was 
held, 

1.  Tiiat  even  if  the  legal  title  to  the  lands  vested  in  the  purchaser  by  the 
sale  under  execution,  still  this  would  not  avail  him  in  a  court  of  equity, 
if  complaumuts  had  the  superior  equitable  title. 

2.  That  the  registration  of  his  deed  by  the  purcliaser,  coupled  with  the 
comphunants'  failure  to  have  the  written  evidence  of  their  claim  spread 
upon  the  records  of  the  county,  did  not  add  any  potency  to  the  purcha- 
ser's title  which  it  would  not  otherwise  have  possessed. 

3.  That  if  complainants  advanced  the  purchase  money,  and  P.  acted  in  the 
purchase,  not  for  himself  individually,  but  as  the  partner  or  agent  of 
the  complainants,  the  complainants  were  entitled  to  equitable  relief 
against  P.,  or  a  purchaser  claiming  imder  him,  who  could  only  succeed 
to  his  rights. 

4.  That  the  written  agreement  of  the  parties,  and  the  receipt  subeeqently 
executed  by  P.  to  the  complainants,  for  the  moneys  advanced  by  them, 
were  admissible  evidence  for  the  coraplaiuants 663 

10.  A.,  supposing  that  he  liad  title  to  a  tract  of  land  of  which  B.  had  posses- 
sion, agreed  to  sell  it  to  him,  and  executed  a  conveyance,  with  full  cove- 
nants. II  afterwards  appeared,  that^A.  bad  no  title  to  the  particular  tract 
agreed  to  be  sold,  and  that  his  deed  to  B.  conveyed  another  tract,  to 
which  A.  had  title.  Upon  discovering  the  mistake,  B.  offered  to  retom 
the  deed,  and  to  rescind  the  contract,  which  A.  refused.  Thereupon,  B. 
sued  at  law  to  recover  the  purchase  money,  whidi  he  bad  paid.    Held, 

53 
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That  lie  could  not  recover,  and  that  equity  alone  could  afford  relief. — Ho- 
mer V.  Purser 573 

11.  The  general  rule  is,  that  to  entitle  a  creditor  to  the  assistance  of  chancery 
upon  an  allegation  of  fi-aud  in  his  debtor,  he  must  stand  as  a  creditor  with 
a'lien,  or  as  one  wlio  has  exliausted  his  legal  remedies. — Pharis  et  al.  v. 
Leachman,  Admr.  et  al 6G2 

12.  But  this  rule  does  not  apply  to  administrations,  in  relation  to  which 
Coui'ts  of  Chancery  have  jurisdiction  over  estates,  in  the  direction  and  con- 
trol of  executors  and  administrators,  and  in  protecting  the  rights  of  credi- 
tors generally,  as  vrell  as  in  decreeing  distribution  of  assets,  by  virtue  of 
their  original  powers 662 

13.  The  settlement  of  an  administrator,  which  has  been  commenced  in  the 
Orphans'  Court,  may  be  withdrawn  from  that  tiibunal,  and  taken  into  a 
Court  of  Chancery,  whenever  the  powers  of  the  former  court  are  inade- 
quate to  the  exigency,  and  cannot  afford  a  sufficient  remedy 662 

14.  Where  a  bill  is  filed  by  a  creditor  to  piu'sue  certain  real  and  ]>ersonal 
property,  which  is  standing  in  the  name  of  a  trustee  for  the  wife  and  chil- 
dren of  the  debtor,  and  which  the  bill  alleges  was  fraudulently  added  to 
their  estate  by  the  debtor,  and  the  debtoi-"s  estate  has  been  reported  insol- 
vent, chancery  may  take  jurisdiction  of  the  case,  and  withdraw  the  admin- 
istration from  the  Court  of  Probate 662 

15.  And  in  such  case,  the  administrator  of  the  debtor  is  a  proper  party  de- 
fendant to  the  bill 662 

16.  Where  a  marriage  conti-act  is  executed,  by  which  the  wife,  on  the  death 
of  the  husband,  takes  an  absolute  estate  in  the  property  brought  by  her 
into  the  marriage,  she  cannot  come  into  equity,  on  the  death  of  her  hus- 
band, to  have  the  contract  established,  and  to  enjoin  her  husband's  admin- 
istrator from  proceeding  at  law  against  her  for  a  recovery  of  the  property. 
The  contract,  being  a  final  and  complete  act,  presents  simply  a  question  of 
construction,  for  the  determination  of  which  a  court  of  law  is  equally  as 
competent  as  a  court  of  chanceiy. — Saunders  v.  Sauuders'  Admr 110 

17.  A  will  contained  the  following  clause:  "I  give  and  bequeath  to  my 
daughter  M.,  to  be  held  in  trust  by  my  executors,  for  her  use  during  her 
natural  Ufe,  and  then  for  the  heirs  of  her  body  forevei-,  the  following  ne- 
groes, (naming  them,)  together  Avith  their  increase.  It  is  my  will  and  de- 
sire, that  the  labor  and  increase  of  the  said  negroes  shall,  in  no  manner 
•whatever,  be  liable  for  the  debts  of  her  present,  or  any  future  husband." 
The  will  also  provided,  that  if  the  said  M.  should  die  "without  leaving 
issue,"  then  the  executors  should  sell  the  negroes,  and  divide  the  proceeds 
among  the  testators  heirs  at  law  then  living.    Held, 

That,  as  against  the  personal  representative  of  the  husband,  the  will  crea- 
ted a  separate  estate  in  the  wife,  which  a  court  of  equity  would  pro- 
tect.—Williams,  Admr.  v.  MauU 721 

18.  Where  slaves  are  sent  home  witli  a  a  newly  married  couple  by  the  wife's 
father,  and  are  afterwards  bequeathed  by  him  to  the  wife  for  her  sole  and 
separate  use,  and  the  husband  duiing  his  life  treats  them  as  his  wife's 
property  secured  to  her  by  her  father's  will,  he  will  be  held  in  equity  to 
have  elected  to  treat  them  as  a  loan,  and  not  as  a  gift,  and  his  representa- 
tive is  bound  by  that  election '?21 

19.  Although  courts  of  law  cannot  regard  contracts  entered  into  between 
husband  and  wife  -while  that  relation  exists,  yet  courts  of  equity  can  re- 
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cognize  aad  CDforce  them,  io  favor  of  the  wife  against  her  husband's  ad- 
ministrator, where  the  rights  of  third  persons  are  not  thereby  injuriously 
affected 721 

20.  Where  the  liusbaud  purchases  negroes  in  the  name  of  his  wife,  takes  the 
bills  of  sale  in  her  name,  aad  treats  the  negr«>e8  during  his  life  as  her  prop- 
erty, and  the  property  thus  purchased  is  a  reasonable  provision  for  her 
under  the  circumstances  of  the  case,  a  court  of  equity  will  uphold  the 
transaction,  and  secure  the  property  to  the  wife  against  the  claim  of  her 
husband's  atUiiinistrator 721 

21.  The  facts  tliat  the  husband  took  the  bills  of  sale  in  the  name  of  his  wife, 
and  always  recognized  tlie  property  as  belonging  t>  her,  disclaiming  all 
ownership  over  it  himself,  are  equivalent  to  a  delivery  of  it  to  her,  and  a 
court  of  equity  will  regard  the  possession  of  husband  and  wife  during  his 
life,  as  the  possession  of  the  wife ;  and  where  the  possession,  imder  such 
circumstances,  remains  with  the  wife  after  her  husband's  death,  equity  will 
regard  her  as  having  a  beneficial  interest  in  the  property,  and  not  as  hold- 
ing it  hi  trust  for  her  husband's  administrator 721 

22.  A  court  of  equity  is  the  proper  forum  in  which  a  wife  should  litigate 
with  her  husband's  pei-sonal  representative,  her  right  to  property  which 
she  claims  against  him,  as  her  separate  esbite  under  her  father's  will  and 

by  post-nuptial  contract  with  her  husband 721 

23.  A  creditor  may  come  into  a  court  of  equity  agaiust  the  executor  de  son 
tort  of  his  debtor,  to  obtain  satisfaction  of  his  debt  out  of  property  which 
the  debtor  fraudulently  conveyed,  and  which  is  in  the  jjossession  of  a  per- 
son who  cannot  administer  it  as  the  rightful  representative,  being  bound 
by  the  fraud  of  the  intestate ;  and  in  such  case,  it  is  not  necessary  that 
the  creditor  should  have  exhausted  his  legal  remedies,  or  should  stand  aa 

a  creditor  with  a  lien. — Watts  et  aL  v.  Gayle  «fe  Bowtr  et  al 817 

24.  A  party  agaiust  whom  a  judgment  at  law  is  rendered  by  default,  cannot 
obtain  relief  against  it  in  equity,  upon  the  ground  that  the  attorney,  whom 
he  had  retained  to  appear  and  defend  the  suit  for  him,  failed  t<j  do  so,  and 
appeared  for  the  opposite  party,  when  the  proof  shows,  that  he  had  only 
requested  the  attorney  to  attend  to  any  and  all  business  for  him,  and  had 

not  mentioned  any  particular  case 817 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  A  denial  in  an  answer  which  is  responsive  to  the  allegations  of  the  bill 
must  prevail,  unless  disproved  by  two  witnesses,  or  one  witness  with  strong 
coiToboratiiig  circumstances. — May  et  aL  v.  Barnard 200 

2.  When  judgments  are  impeached  and  sought  to  be  set  aside  in  equity  for 
fraud,  the  plaintiffs  in  such  judgments  are  indispensable  parties  to  the  bill, 
and  no  decree  can  be  rendered  in  favor  of  the  complainant,  without  ma- 
king them  parties 200 

3.  Where  two  defendants,  who  are  neither  partners  in  interest,  nor  privies 
in  estate,  are  chained  to  be  jomtly  concerned  in  the  perpetration  of  fraud, 

the  answer  of  one  cannot  be  read  as  evidence  against  the  other 200 

4.  When  an  account  is  called  for  by  the  bill,  and  given  in  the  answer,  it  must 
be  regarded  as  responsive  matter,  and  as  prima  facie  evidence  of  the  state 

of  accounts  between  the  parties 200 

6.  When  several  complainants  join  in  a  bill,  asking  relief  against  a  judgment 
at  law,  against  which  some  of  them  show  no  ground  for  equitable  relief 
the  bill  is  demiurable. — Tucker  et  al.  v.  Holloy  et  al 426 
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6.  A  person  asking  equity  must  offer  to  do  equity 426 

7.  An  appeal  does  not  lie  from  an  iuterlocutoiy  order  of  the  Chancellor  re- 
fusing to  dismiss  a  bill  for  want  of  equity. — Benfoi-d  v.  Daniels 445 

8.  Nor  •will  the  Appellate  Court  take  jurisdiction  of  such  an  appeal  by  consent 

of  the  parties 445 

9.  New  matter,  which  has  arisen  or  been  discovered  after  publication  of  tes- 
timony has  passed  in  the  oiiginal  suit  may  be  brought  forward  by  bill  of 
review. — Cochran  v.  Rison 463 

10.  The  objection  that  the  original  decree  has  not  been  obeyed  or  performed, 
cannot  be  i-aised  by  genenil  demurrer  to  a  bill  of  review,  filed  for  the  pur- 
pose of  annulling  or  reversing  it.  The  objection  can  go  only  to  the  pro- 
priety of  fiUng  the  bill,  and  not  to  the  equity  of  it  when  filed 463 

11.  The  Chancellor  has  the  power,  under  the  statute  of  this  State,  to  direct 
the  decree  on  the  original  bill  to  be  stayed  in  such  manner  as  he  may  deem 
advisable ;  or  he  may  allow  the  bill  of  review  to  be  filed  and  let  the  com- 
plainant proceed  with  the  execution  of  the  original  decree 463 

12.  An  agreement  entered  into  between  the  complainant  and  one  of  the  de- 
fendants after  pubUcation  of  the  testimony  has  passed,  whereby  the  com- 
plainant, for  a  valuable  consideration  paid  him  by  said  defendant,  agrees 
to  proceed  no  further  against  him  in  the  original  suit,  and  reserves  his  right 
to  proceed  against  the  other  defendant,  is  good  matter  for  a  bill  of  review, 
and  entitles  said  defendant  to  rehef  against  the  original  decree 463 

13.  Upon  a  bill  filed  in  the  Court  of  Chancery  for  the  distribution  of  an  es- 
tate, if  one  of  the  distributees  dies  after  the  commencement  of  the  suit,  it 
must,  as  a  general  rule,  be  revived  against  his  personal  representative ; 
and  a  failiu-e  so  to  revive  will  be  error,  although  the  objection  is  not  raised 

in  the  court  below. — Frowner  et  al.  v.  Johnson  et  al 47*7 

14.  The  answer  of  a  corporation  not  being  under  oath,  the  same  amount  of 
evidence  is  not  required  to  disprove  its  denials  as  in  other  cases. — State 
Bank  v.  Edwards  and  Walke 512 

15.  A  creditors'  bill,  filed  by  the  beneficiaries,  for  the  settlement  of  a  deed  of 
trust  executed  by  the  debtor,  which  required  that  the  secured  creditors 
should  assent  to  its  provisions  within  six  months,  must  allege  that  the  com- 
plainants assented  to  the  deed. — Colgin  et  al.  v.  Redman  et  al 650 

16.  An  allegation  that  the  complainants  "liave  consented  to  the  provisions  of 
said  deed,"  is  sufficient,  although  the  deed  requires  that  they  shoidd  assent 

to  it  " within  six  months'' 650 

17.  The  rule  which  requires  a  dismissal  of  the  whole  bill,  if  any  one  or  more 
of  several  co-complainants  fail  to  make  out  their  case,  has  never  been  ap- 
plied vsdth  any  stringency  to  creditors'  bills;  and  unless  a  misjoinder  of 
such  complainants  will  affect  the  propriety  of  the  decree,  the  objection  will 
not  be  allowed  to  prevail  in  any  case,  when  taken  for  the  first  time  at  the 
hearing 650 

18.  Even  if  the  objection  for  misjoinder  of  complainants  were  allowable  in 
cases  of  creditors'  biUs,  it  should  be  interposed  by  way  of  demurrer;  and 
the  cases  are  exceedingly  rare,  if  they  exist  at  all,  in  which  demurrers  to 
creditors'  bills  for  misjoinder  of  complainants  will  be  sustained 650 

19.  Orders  for  the  examination  of  a  defendant  as  a  witness  for  the  complain- 
ant are  made  as  matters  of  com-se,  reserving  the  question  of  his  compe- 
teoey  to  be  made  at  the  hearing;  and  there  is  no  rule  requiting  an  affidavit 

to  be  previously  made  of  his  want  of  interest 650 
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20.  Where  the  defendauts  claim  the  benefit  of  the  statute  of  Don-claim  bj 
■way  of  plea,  but  do  not  positively  deny  in  their  answers  the  presentation 
of  complainant's  demand,  proof  of  presentation  by  one  witness  is  sufficient 
Pharis  et  al.  v.  Leachman,  Adm'r,  et  al 663 

21.  In  a  suit  against  an  administrator,  his  admissions  of  the  presentation  of 
the  demand  ai'c  sufficient  to  take  the  case  out  of  the  statute  of  non-chiim, 
although  such  admissions  are  made  after  the  lapse  of  eighteen  mouths 
from  the  grant  of  letters  of  admiuistnition 662 

22.  Wliere  tlie  suit  is  in  chancery,  for  the  purpose  of  subjecting  to  the  pay- 
ment of  the  intestate's  debt«,  property  which  is  standing  in  the  name  of  a 
trustee  for  the  benefit  of  his  mfe  and  children,  and  which  is  alleged  to  have 
been  purchased  by  the  intestate  with  his  individual  means,  and  fraudulently 
added  to  the  trust  estate,  the  admission  by  the  administrator  of  the  pre- 
sentation of  the  complainant's  demand  is  evidence,  not  only  against  the 
administrator,  but  also  against  the  ccstuis  que  trust 662 

23.  Tlie  objection  eauaot  be  raised  for  the  first  time  in  the  Appellate  Court, 
that  the  order  of  publication  against  non-resident  defendants  was  not  ac- 
companied by  an  abstract  of  the  bill,  as  required  by  the  seventeenth  nde 

of  Chancery  Practice. — Gannard  et  al.  v.  v.  Eslava  et  al 7.32 

24.  Where  a  vendor  conveys  with  covenant  of  warranty,  and  lus  vendee  after- 
wards conveys  portions  of  the  land,  with  covenants  of  warranty,  to  two 
others,  retaining  a  part  himself,  and  the  t  hree  are  evicted  of  an  imdivided 
third  part  of  the  land  by  title  paramount  to  that  of  the  original  vendor, 
they  may  join  as  complainants  in  a  bill  against  liim,  to  reimburse  them- 
selves for  the  loss  sustained  by  the  breach  of  his  wan-anty 732 

25.  It  is  a  general  rule  m  equity  that  relief  camiot  be  granted  upon  matters 
which  are  not  alleged  in  the  bill,  although  they  may  be  proved,  aud  that 
every  material  allegation  must  be  put  in  issue  by  the  pleadings.  The  de- 
cree must  be  predicated  upon  the  allegatuns  and  the  proof,  between 
which  there  must  be  a  substantial  conformity. — Paulding  v.  Lee  and  Ivey..  753 

26.  Where  a  bill  is  filed  to  enforce  an  express  trust,  alleged  to  have  been  cre- 
ated by  the  agreement  of  the  defendant  to  receive  and  collect  claims,  for 
the  security  of  a  demand  due  the  firm  of  R.,S.&.  Co.,  proof  of  an  agree- 
ment made  by  the  debtor  of  R.,  S.  <t  Co.  with  the  defendant,  that  the  latter 
sliould  receive  and  collect  cei-tain  chums,  and  should  pay  the  jjroceeds 
either  to  the  debtor  himself,  or  to  three  firtns  of  which  A'.,  S.  d:  Co.  teas 
one,  does  not  sustain  the  allegations  of  the  bill 763 

27.  As  a  general  rule,  all  the  obligors  must  be  made  parties  to  a  Buit  in 
equity  on  an  administrator's  l>)nd.  A  demurrer  will  lie  to  the  bill  if  all 
are  not  made  parties,  miless  a  sufficient  excuse  is  shown  in  the  bill  for  the 
oraissioa — Watts  et  aL  v.  Gayle  »fc  Bower  et  al 817 

28.  An  allegation  of  the  insolvency  of  those  who  are  not  joined,  is  a  suffi- 
cient excuse  for  the  omission 817 

29.  The  distributees  of  the  estate  are  not  necessary  parties  to  a  bill  filed  by  a 
creditor  against  the  executor  de  soti  tort  of  his  deceased  debtor,  to  reach 
property  fraudulently  conveyed  by  the  debtor  in  his  lifetime 817 

CHARGE  OF  COURT. 

1.  In  a  criminal  prosecution  it  is  error  for  the  court  to  charge  tlie  jury,  that 
if  the  proof  left  the  question  of  the  guilt  or  innocence  of  the  accused  in 
equipoise,  they  could  not,  on  that  account  alone,  acquit — Winter  &  Scis- 
son  V.  The  State 89 
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2.  A  charge  which  asserts,  "that  it  requires  an  exjiress  promise,  or  some- 
thing equivalent  to  an  express  promise,  to  revive  the  original  cause  of  ac- 
tion after  the  statute  has  eifected  a  bar,"  is  erroneous ;  because  it  admits 
of  two  constructions,  one  of  which  asserts  an  incorrect  legal  proposition. 
Ross  V.  Ross 105 

3.  It  is  not  the  duty  of  the  court  to  modify  or  give  precision  to  a  charge  re- 
quested by  counsel ;  but  a  charge  may  be  properly  refused,  if  it  admits  of 
two  constructions,  one  of  which  asserts  an  incorrect  legal  proposition. ...  105 

4.  In  assumpsit  by  plaintiff  against  liis  commission  merchants,  to  recover 
damages  for  losses  on  cotton,  plaintiff  introduced  proof  of  a  conversation 
betwen  himself  and  defendants,  for  the  purpose  of  showing  that  he  had 
instructed  them  to  sell  his  cotton  and  not  to  hold  it.     Held, 

That  the  fact  of  instructions  must  be  determined  from  the  whole  conver- 
sation, as  brought  out  on  direct  examination  and  cross  examination  ;  and 
that  the  court  properly  refused  to  instruct  the  jury  upon  the  effect  of  a 
particular  portion  of  it  only. — Ward  v.  "Winston  &  Go 167 

5.  In  detinue  against  the  sheriff,  where  fraud  in  the  execution  of  the  deed 
imder  which  the  plaintiff  claims  is  relied  upou  as  a  sole  defence,  and  no 
evidence  necessarily  tending  to  raise  a  ijresuamption  of  fraud,  or  to  prove 
fraud  itself,  is  offered  on  the  trial,  it  is  not  error  for  the  court  to  instruct 

the  jury  "  that  the  matters  in  proof  did  not  make  out  a  case  of  fraud 167 

6.  On  the  trial  of  an  action  for  the  false  warranty  of  a  slave,  plaintiff  intro- 
duced as  a  witness  a  physician  who  had  beeen  practicing  eleven  or  twelve 
years,  and  who  testified  that  he  had  prescribed  for  the  slave  for  a  month 
or  two,  and  had  given  him  a  thorough  examination,  and  that  his  opinion, 
formed  from  such  examination,  was,  that  he  was  unsound  at  the  time  of 
the  sale.     It  also  appeared,  that  another  physician,  who  had  been  prac- 
ticing seventeen  or  eighteen  years,  had  been  called  in  to  the  slave  about 
two  months  before  the  witness,  and  had  attended  him  for  a  time,  but  had 
removed  to  an  adjoining  county.     Plaintiff  did  not  call  him  as  a  witness, 
nor  was  any  reason  assigned  for  the  failure  to  call  him.     It  icas  held, 
That  the  court  properly  refused  to  instruct  the  jury,  on  request  of  defen- 
dant, "that  if  thej  beUeved  plaintiff  had  a  skillful  physician  attending 
the  slave  before  witness  was  called  in  to  him,  and  his  attendance  at  court 
could  have  been  obtained,  but  plaintiff  had  not  procured  it,  nor  given 
any  reason  why  he  had  not  done  so,  that  this  was  a  circumstance  which 
they  ought  to  consider,  in  determining  whether  or  not  the  testunony  of 
that  physician,  if  he  had  been  produced,  would  not  make  against  the 
plaintiff." — Patton  <fe  Burgeu  v.  Rambo 485 

7.  Where  there  is  no  conflict  in  the  testimony,  the  court  may,  on  the  request 
of  either  party,  charge  the  jury  that,  if  they  believe  the  evidence,  they 
must  find  for  that  party. — Bryan  v.  Ware  et  al 687 

8.  The  Appellate  Court  will  not  reverse  on  account  of  a  charge  which  as- 
serts a  correct  legal  proposition,  although  it  may  be  objectionable  from  its 
generaUty.  It  is  the  duty  of  the  party  in  such  case,  to  ask  more  specific 
and  definite  instructions. — Hutchinson  v.  Dearing 798 

COMMISSIONERS'  COURT. 

1.  When  the  proceedings  of  the  Commissioners'  Court  in  the  establishment 
of  a  public  road  are  removed  by  certiorari  into  the  Circuit  Court,  and  the 
order  establishing  the  road  is  there  quashed  and  the  supersedeas  perpetua- 
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ted,  tJie  judgment  of  the  Circuit  Court  applies  only  to  the  proceedings 
then  before  it,  and  has  no  effect  on  an  order  subsequently  nuide  upon  a  new 
and  distinct  application. — Sabi-a  Thompson  v.  Tlie  State 64 

2.  The  Court  of  Commissioners  of  Road  and  Revenue  in  this  State  has  no 
power  to  hold  special  terms,  except  in  cases  expressly  authoi-ized  by  law ; 
and  all  ordere  made  at  such  unauthorized  terms  are  coram  nonjiidiee,  and 
void — Wightman  \-.  Karsner 446 

3.  Tlie  orders  of  a  court  acting  without  authority  are  nullities,  and  may  he 
inquired  into,  and  impeached,  in  all  other  couila,  liefore  which  such  orders 
are  brought  and  relied  upon  by  a  party  claiming  a  right  or  benefit  under 
them. 446 

4.  A  claim  against  a  county,  audited  and  allowed  at  an  unauthorized  term 
of  the  Commissionere'  Court,  creates  no  liability  on  the  county,  and  the 
county  treasurer  may  rightfully  refuse  to  pay  it 446 

CONSTABLE. 

1.  A  constable  may  levy  an  attachment  issued  by,  and  returnable  before  a 
justice  of  the  peace. — Langdon  et  al.  v.  Raiford 532 

CONSTITUTIONAL  LAW, 

1.  Exclusive  jurisdiction  over  the  importation  of  slaves  is  vested  in  Congress 
after  the  first  day  of  January,  1808,  by  the  ninth  section  of  the  first  arti- 
cle of  the  Constitution  of  the  United  States. — The  State  ex  rel,  Savary 

V,  Caroline  et  aL 19 

2.  The  State  courts  could  at  no  time  exercise  any  jurisdiction  in  cases  of  vio- 
lation of  the  laws  prohibiting  the  slave  trade,  except  such  as  were  author- 
ized by  the  Congress  of  the  United  States ;  and  all  jurisdiction  is  now  ta- 
ken away  from  them,  by  the  fourth  section  of  the  act  of  Congress,  approv- 
ed March  3,  1819 19 

CONTRACT  AND  AGREEMENT. 

1.  Defendant  having  goods  at  A,  contracted  with  plaintiff  for  the  hauhng  of 
them  to  his  house  in  Randolph  county.  Plaintiff  agreed  to  start  for  the 
goods,  with  his  wagons,  on  Sunday,  but  did  not  start  until  the  following 
Tuesday.  On  arriving  at  A,  he  was  informed,  by  the  receiving  and  for- 
warding agent,  tliat  defendant's  goods  had  been  sent  off  ten  '^f^  previ- 
ously, and  that  he  then  had  no  goods  at  that  place.  Plaintiff  brought  as- 
sumpsit on  the  contract,  and  it  wax  held: 

1.  That  the  agent's  statement,  as  to  defendant's  goods  having  been  sent  off 
ten  days  previously,  was  inadmissible,  since  it  related  to  a  past  Cact  hav- 
ing no  connection  with  the  res  gestae. 

2.  That  his  statement  that  defendant  then  had  no  goods  at  A,  was  admis- 
sible, as  showing  an  excuse  for  not  complying  with  the  order  of  his 
principal, 

3.  That  plaintiff  was  nut  justified  in  failing  to  start  on  the  stipulated  day, 
by  the  previous  removal  or  shipment  of  the  goods  of  which  he  had  no 
notice  ;  and  that  a  chaise  which  asserted  the  contrary  was  erroneous. — 
Limdie  v.  Cosper 123 

2.  A  promise  in  writing  to  pay  the  debt  of  another,  in  consideration  of  for- 
bearance to  sue,  is  founded  on  sufiicient  consideration  and  is  valid  in  law. — 
Martin  v.  Black's  Ex'rs. 809 
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3.  But  if  the  creditor  has  not  the  legal  right  to  sue  at  any  time  dui'iug  which 
he  promises  to  forbear  suit,  the  promise  to  pay  in  consideration  of  such 
forbearance  is  without  consideration,  and  consequently  void f  09 

4.  Letters  of  administration  on  the  estate  of  a  deceased  debtor  having  been 
granted  on  the  1st  October,  1847,  the  defendant,  who  was  his  mother, 
promised  the  creditor,  that  if  he  would  not  proceed  to  subject  the  prop- 
erty of  the  estate  to  payment  of  his  debt  "until  the  crop  of  cotton  made 
in  the  year  1847  on  the  plantation  of  the  deceased  was  sold,  which  proba- 
bly would  be  during  the  emuing  Spring"  she  would  pay  the  debt.  The 
creditor  forbore  to  institute  suit  against  the  estate,  and  afterwards  brought 
assumpsit  against  the  defendant,  on  her  written  promise,     Held, 

That  the  promise  was  founded  on  sufficient  consideration 309 

6.  A  promise  to  pay  the  debt  of  another,  wliich  is  not  reduced  to  writing, 
and  is  not  beneficial  to  the  promisor,  is  within  the  statute  of  frauds,  and 
void 309 

6.  A  promise  to  pay  out  of  tlie  assets  of  the  estate  of  the  deceased  debtor 
will  not  bind  the  administrator  personally 309 

7.  A  conti'act,  by  which  a  tresspasser  agrees  to  sell  the  possession  of  land 
acquired  by  the  trespass,  cannot  be  sustained. — McCall's  Adm'r.  v.  Cape- 
hart  <fe  Harbin 521 

COSTS. 

1.  When  two  persons  sign  their  names  to  the  blank  form  at  the  bottom  of  a 
writ  acknowledging  themselves  security  for  the  costs  of  suit,  their  con- 
tract is  joint  only,  and  not  joint  and  several,  either  at  common  law  or 
under  the  statute  of  this  State. — Boswell  v.  Morton 235 

2.  But  when  suit  is  instituted  against  one  of  them  on  their  joint  contract,  lie 
can  only  take  advantage  of  the  non-joinder  of  the  other  by  plea  in  abate- 
ment    235 

3.  And  when  a  motion  is  made  for  a  summary  judgment  against  one  for  the 
costs  of  the  suit,  and  he  does  not  interpose  any  objection  on  account  of  the 
non-joinder  of  the  other,  as  a  defence,  he  will  be  held  to  have  waived  it. .   235 

4.  A  motion  for  a  summary  judgment  against  a  security  for  the  costs  of  suit 
may  be  made  before  the  costs  are  taxed;  and  it  is  sufficiently  certain  by 
showing  that  it  is  for  cost,  without  setting  out  the  amount  or  items  of 
cost ^ 235 

5.  When  a  nomuit  is  taken  which  is  afterwards,  'on  a  subsequent  day  of  the 
term,  set  aside  "on  the  payment  of  all  the  costs  of  suit,"  and  the  costs 
are  not  paid  until  after  tlie  adjournment  of  court,  the  cause  cannot  be 
stricken  from  the  docket  on  motion. — Parker  v.  Doe  ex  dem.  Burgen  &, 
Pearsall 251 

6.  When  a  new  trial  is  granted  to  the  defendant  "on  the  payment  of  all  tlie 
costs  of  suit,"  the  order  is  not  an  absolute,  but  a  conditional  grant  of  a 
new  trial,  and  its  effect  is  to  keep  the  cause  in  court  subjudice  until  the 
next  term, — Ex  parte  Lowe 330 

7.  And  if  the  costs  are  paid  during  vacation,  or  before  the  cause  is  called  up 
for  action  by  the  court  at  the  next  succeeding  term,  the  condition  is  com- 
plied with,  and  the  effect  of  such  a  payment  is  to  place  the  cause  on  the 
docket  for  trial 330 

8.  A  non-resident,  who  voluntarily  appears  in  the  Court  of  Probate  and  eon- 
tests  the  validity  of  a  will,  may  be  required  to  give  security  for  the  costs 

if  unsuccessful — Rainer  v.  McElroy 347 

• 
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9.  The  Judge  of  Probate  is  not  entitled  to  any  fee  for  "eertificateB  of  filing 
bond  for  costs,"  nor  for  "filing  depositions,  and  certificates  of  filing  the 
same." 347 

10.  A  sheriff  is  not  entitled  to  any  fee  for  "entering  and  returning  notices," 
nor  for   "entering  subpa'nas." ;  847 

11.  The  plaintiff  in  error  will  not  be  decreed  full  costs  in  the  Appellate 
Court,  when  the  error,  for  which  the  decree  of  the  court  below  is  reversed, 
might  have  been  remedied  if  the  objection  had  been  rained  in  the  priniaiy 
court. — Frowner  et  aL  v.  Johnson  et  al 477 

CRIMINAL  LAW. 

1.  The  eighteenth  section  of  the  foux-th  chapter  of  the  Penal  Code  (Clay's  Di- 
gest, 419,  §  18)  has  not  an  extra-tenitorial  operation. — Spencer  v.  The 
State 24 

2.  The  terms  "steal"  and  "larceny,"  as  used  in  the  twenty-fifth  section  of 
the  fourth  chapter  of  the  Penal  Code,  (Clay's  Digest,  420,  §25,)  are  tech- 
nical, and  do  not  include  an  offence  which  would  not  amount  to  a  larceny 

if  committed  in  this  State 24 

3.  The  offence  of  gaming  is  complete  by  playing  once. — Swallow  v.  The 
State 30 

4.  An  unoccupied  store  house,  situated  in  a  town,  and  fmnting  on  the  street, 
if  habitually  resorted  to  by  persons  for  the  pui-|X)se  of  playing  cards, 
comes  within  the  provision  of  the  statute  against  playing  cards  at  any 
"out  house  where  people  resort." 30 

5.  A  ehai"ge  to  the  jury  in  a  criminal  case  "that  if  any  one  or  more  of  their 
number  differed  from  the  majority  of  the  panel  as  to  the  guilt  or  innocence 
of  the  defendant,  they  might  properly  waive  their  convictions  and  agree 
witii  the  majority,  but  were  not  bound  to  do  so,"  is  calculated  to  mislead 

the  jury,  imd  is  therefore  erroneous 30 

6.  "VVTien  a  husband  is  indicted  for  an  assault  and  battery  on  his  wife,  he  may 
show,  in  mitigation  of  the  fine,  that  at  the  time  of  the  assault  he  was  inv 
diately  provoked  to  its  commission  by  her  bad  behaviour  and  miscon- 
duct—Robbius  V.  The  State 36 

7.  In  a  criminal  prosecution  it  is  error  for  the  court  to  chai-ge  the  jury,  tliat 
if  the  proof  left  the  question  of  the  guilt  or  innocence  of  the  accuse<l  in 
equipoise,  they  could  not  on  that  account  alone  acquit. — WiaAtr  and  Scis- 
son  V.  The  State * 39 

8.  To  warrant  a  conviction  on  an  indictment  for  feloniously  aiding  slaves  to 
escape  from  the  service  of  their  master,  the  State  must  prove  that  the  de- 
fendant aided  i\\e  slaves  to  escape,  and  that  they  were  the  davet  of  the 
person  whose  property  they  are  averred  to  be  in  the  indictment 39 

9.  Indictment  for  playing  cards  "at  a  public  place''  Tlie  proof  showed  tliat 
there  was  a  large  assembly  of  pei'sons  on  a  public  day  at  a  certain  store 
house  in  the  country.  The  defendants,  five  in  number,  "wont  into  a  piece 
of  woods  where  the  under  growth  was  very  thick,  and  into  a  deep  hollow 
in  said  woods  about  four  hundred  yards  from  said  store,  and  out  of  sight  of 
any  road,"  and  there  engaged  in  a  game  of  cards.  Whilst  so  engaged, 
three  other  persons  came  to  the  same  place,  and  took  part  in  the  game, 
one  of  whom  testified,  that  when  he  went  into  the  woods  he  did  not  know 
where  the  defendants  were,  but  himted  them  up ;  that  he  had  never  known 
cards  to  be  played  at  that  place  before,  but  that  during  the  previous  year 
he  had  known  persons  t*)  play  "in  the  piece  of  woods,"  some  fifty  or  ooe 
hundre<l  yards  from  "said  hollow."     It  was  held, 
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That  the  playing  was  not  "at  a  public  place." — Bythwood,  et  al.  v.  The 
State 47 

10.  The  assemblage  of  eight  or  ten  persons  by  invitation  at  a  private  house 
or  room,  to  which  the  public  have  not  the  right  to  go,  for  the  purpose  of 
playing  cards,  or  participating  in  social  amusements,  does  not  constitute 
such  house  or  room  "a  public  place,"  within  the  statute  against  gaming. — 
Coleman  et  aL  v.  The  State 51 

11.  If  the  occupants  of  a  room  are  in  the  constant  habit  of  inviting  a  num- 
ber of  persons  to  their  room  for  the  purpose  of  playing  cards,  and  otliers 
are  allowed  to  come  uninvited  without  any  restraint,  it  is  testimony  tend- 
ing to  prove  the  room  "a  public  place,"  and  the  jury  may  so  find  it 51 

12.  A  bailee  could  not  be  guilty  of  larceny  at  common  law  by  a  fraudulent 

conversion  of  the  deposit — Wright  v.  Lindsay 428 

See  Indictmext. 

DAMAGES. 

1.  The  measure  of  damages  for  the  false  warranty  of  the  soundness  of  a 
slave,  when  the  purchaser  has  not  offered  to  return  him.  is  the  difference 
between  his  actual  value  and  the  amount  which  he  would  have  been  worth 

if  sound. — Worthy,  Brown  &  Co.  v.  Patterson 172 

2.  In  an  action  to  recover  damages  for  injuries  done  to  plaintiff's  hogs,  which 
had  broken  into  defendant's  enclosure,  the  defendant  cannot  recoup  for 
damages  done  to  his  crop  by  the  hogs,  when  it  is  shown  that  his  fence  was 
not  a  "lawful  fence"  agreeably  to  the  statute. — Woodward  v.  Purdy. . . .  379 

3.  A  voluntary  purchaser  from  an  executor  de  son  tort,  when  sued  in  trover 
by  the  rightful  administrator,  cannot  show,  in  mitigation  of  damages,  that 
since  the  purchase,  the  executor  de  son  tort  has  paid  debts  which  the  ad- 
ministrator was  boimd  to  pay  in  due  course  of  administration. — Carpenter 

V.  Going,  Ad'mr. 587 

4.  Whether  under  our  statutes,  the  executor  de  son  fort,  when  sued  in  tro- 
ver by  the  rightful  administrator,  can  show  such  payments  in  mitigation 

of  damages,  Quere  ? — 587 

5.  In  trover,  the  measure  of  the  damages  is  the  value  of  the  goods  at  the  time 
of  the  conversion,  or  at  any  time  subsequent  thereto  and  before  the  trial, 
with  interest  on  such  value. — Ewiug  v.  Blount 694 

6.  But  this  rule  only  applies  when  the  property  has  not  been  regained  by  the 
owner.  If  the  plaintiff  has  regained  the  possession,  he  is  only  entitled  to 
recover  damages  equal  in  value  to  the  use  or  service  of  the  goods,  and  also 
compensation  for  any  injury  done  to  them  ;  and  if  he  is  put  to  necessary 
and  reasonable  expense  in  regaining  the  possession  (othervrise  than  by  suit  . 
at  law),  he  may  recover  such  expenses  from  the  wrong-doer. 

[Ligon,  J.,  dissenting,  held,  that  if  the  plaintiff  regains  the  possession  pend- 
ing the  suit,  and  its  value  when  so  regained  equals  its  value  at  the  time  of 
conversion,  or  at  any  time  between  its  convereion  and  return,  then  the  de- 
fendant is  entitled  to  an  abatement  of  the  damages  to  the  extent  of  this 
value,  and  that  judgment  should  only  go  for  the  interest.] 694 

See,  Action  on  the  C.ise,  5. 

DEBTOR  AND  CREDITOR. 

1.  A  debtor  has  an  interest,  and  consequently  a  right,  to  know  who  is  the 
true  owner  of  a  judgment  against  him,  and  in  the  absence  of  all  evidence, 
save  such  as  the  record  fmniishes,  he  must  look  upon  the  person  for  whose 
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use  the  judgment  is  recovered,  as  the  time  o'voier,  and  if  be  be  a  fictitious 
person,  then  the  debtor  may  treat  the  nominal  plaintiff  as  tlie  real  owner, 

and  proceed  to  settle  the  demand  with  him. — McGeliee  v.  Obdrat 95 

2.  Whatever  is  sufficient  to  put  a  party  upon  inquiry,  is  sufficient  to  charge 
him  with  notice ;  and  a  want  of  notice  of  a  fact,  resulting  from  a  failure  to 
use  proper  diligence  to  ascertain  it,  furaishes  no  protection  to  a  party. .  96 
8.  A  debtor,  against  whom  a  judgment  had  been  recovered,  in  the  name  of 
the  nominal  creditor,  for  the  use  of  a  fictitious  person,  applied  to  the  at- 
torney of  record,  who  was  also  the  attorney  of  the  real  owner  of  the 
judgment,  to  know  who  was  the  true  owner,  tliat  he  might  settle  the  judg- 
ment with  him.  Tlie  attorney,  acting  under  the  instructions  of  the  real 
owner,  refused  to  disclose  his  name,  but  informed  tue  debtor  that  the 
nominal  plaintiff  liad  no  right  to  settle  the  judgment,  and  that  it  had  been 
transferred  to  one  of  his  creditore.  The  debtor  afterwards  settled  the 
judgment  with  the  nominal  plaintiff,  and  the  sheriff  returned  the  execu- 
tion satisfied.  On  motion  by  the  plaintiff,  to  have  the  execution  satis- 
fied, it  toaa  held. 

That  the  defendant  could  not  be  charged  with  implied  notice,  from  the 
vague  information  communicated  by  the  attorney,  on  the  ground  that 
it  was  sufficient  to  put  him  upon  inquiry,  since  the  inquiiy.  as  to  the 
real  owner,  had  been  made,  and  had  proved  futile 95 

4.  The  fact  that  a  creditor  was  unable  to  collect  his  debt  is  evidence  tend- 
ing to  show  the  insolvency  of  the  debtor,  and  is  admissible  for  that  pur- 
pose ;  but  it  may  be  explained  by  showing  that  the  iuabihty  to  collect  did 

not  result  from  the  debtor's  inability  to  pay. — Bilbeny,  Adm'r.  v.  Mobley  260 

5.  The  debtor  has  the  right  to  direct  the  application  of  a  payment  made  to 
his  creditor ;  and  if  he  fails  to  give  such  direction,  then  the  creditor  may 
apply  it ;  but  if  only  one  demand  is  proved  to  exist,  and  a  payment  is 
made  without  any  direction,  the  law  applies  it  to  the  payment  of  that  de- 
mand.— McDonnell  v   Bank  of  Montgomeiy 313 

6.  A  creditor's  bill,  filed  by  the  beneficiaries,  for  the  settlement  of  a  deed  of 
trust  executed  by  the  debtor,  which  required  that  the  secured  creditors 
should  assent  to  its  provisions  within  six  mouths,  must  allege  that  the 
complainants  assented  to  the  deed — Colgin  et  al.  v.  Redman  et  ul 650 

7.  An  allegation  that  the  comphiiuant«  "  liave  consented  to  the  provisions  of 
said  deed,"  is  sufficient,  although  the  deed  requires  that  they  should  as- 

•     sent  to  it  "  unthin  tijc  monthiT 660 

8.  The  rule  which  requires  a  dismissal  of  the  whole  bill,  if  any  one  or  more 
of  several  co-complainants  fail  to  make  out  tlieir  case,  has  never  been 
apphed  with  any  stringency  to  creditor's  bills ;  and  unless  a  misjoinder 
of  such  complainants  will  affect  the  propriety  of  the  decree,  the  objection 
will  not  be  allowed  tt>  prevail  in  any  case,  when  taken  for  the  first  time 

at  the  hearing 650 

9.  Even  if  the  objection  for  misjoinder  of  complaints  were  allowable  iu  cases 
of  creditors'  bills,  it  should  be  interposed  by  way  of  demurrer ;  and  the 
cases  are  exceedingly  rare,  if  they  exist  at  all,  in  which  demurrere  to  cred- 
itors' bills,  for  misjobder  of  complainants,  will  be  sustained 650 

10.  A  deed  of  trust  contained  tlie  following  provisions,  viz.:  "They  (the 
trustees)  shall  pay  and  satisfy  the  following  debts  of  the  party  of  the  first 
part,  in  the  folloxeing  order,  to  wit :  first  class,"  <fec.  (naming  them.)  "  The 
above  demands  compose  the  first  class  of  preferred  cretUtors,  being  princi 
pally  endorsers,  securities,  and  those  who  advanced  money  to  the  said 
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party  of  the  fii-st  part,  and  all  are  to  be  satisfied  aud  discharged  in  full. 
The  second  class  comprises  the  following  claims,"  &c.  (naming  them), 
"  which  shall  be  paid  i-atably  and  proportionably,  after  the  entire  dis- 
ehai^e  of  the  debts  in  the  first  class  enumerated""  Held, 
That  the  word  "order"  referred  to  the  division  of  the  debts  into  classes, 
and  not  to  the  relative  ponition  of  the  debts  specified  in  the  first  class ; 
and  that  the  fmids,  being  insufficient  to  satisfy  all  the  debts  of  the  first 
class,  must  be  divided  ratably  among  those  who  assented  to  the  deed 
within  the  time  specified 650 

11.  The  general  rule  is,  that  to  entitle  a  creditor  to  the  assistance  of  chan- 
cery upon  an  allegation  of  fraud  in  his  debtor,  he  must  stand  as  a  cred- 
itor with  a  lien,  or  as  one  who  has  exhausted  his  legal  remedies. — Pharis 

et  aL  V.  Leachman,  Adm'r.  et  aL 662 

12.  But  this  rule  does  not  apply  to  administrations,  in  relation  to  which 
Courts  of  Chancery  have  jurisdiction  over  estates,  in  the  direction  and 
control  of  executors  and  administrators,  and  in  protecting  the  rights  of 
creditors  generally,  as  well  as  in  decreeing  distribution  of  assets,  by  vu*- 

tue  of  their  original  powers 662 

13.  Where  a  debtor  sells  to  his  judgment  creditor,  at  a  stipulated  price,  cer- 
tain slaves  to  which  he  has  no  title,  with  the  understanding  and  agreement 
that  the  price  is  to  be  credited  on  the  judgment,  imless  the  title  should 
prove  bad  and  the  slaves  be  lost  to  the  creditor,  iii  which  event  only  the 
liire  for  tlie  time  during  which  they  remained  in  the  creditors  possession 
was  to  be  credited  on  the  judgment,  aud  the  slaves  were  aften^ards  recov- 
ered fi"om  the  creditor  in  an  action  of  trover  by  the  legal  owner,  together 
with  damages  from  the  time  when  he  acquired  them,  the  debtor  is  not 
entitled  to  credit  for  the  hire 662 

14.  A  creditor  may  come  into  a  court  of  equity  against  the  executor  de  son 
tort  of  his  debtor,  to  obtain  satisfaction  of  his  debt  out  of  property  which 
the  debtor  fraudulently  conveyed,  and  which  is  in  the  possession  of  a  per- 
son who  cannot  administer  it  as  the  lawful  representative,  being  boimd  by 
the  fraud  of  the  intestate ;  and  in  such  case,  it  is  not  necessai-y  that  the 
creditor  should  have  exhausted  his  legal  remedies,  or  should  stand  as  a 
creditor  with  a  lieu. — Watts  et  aL  v.  Gayle  <t  Bower  et  al 81*7 

DEEDS,  THEIR  PROBATE,  REGISTRATION,  &c. 

1.  It  is  not  essential  to  the  probate  of  a  deed  that  it  should  be  proved  to 
have  been  executed  on  the  day  of  its  date.  It  is  prima  facie  sufficient,  if 
the  date  of  the  deed  and  the  date  of  the  certificate  of  probate  show  that 
the  instrument  was  recorded  within  the  time  required  by  law. — Parsons 

V.  Boyd 112 

2.  A  recital  in  the  certificate  of  probate  that  the  grantor  acknowledged  the 
deed  "  to  be  his   free  act  and   deed,"  is   tantamount  to  saying  that  he 

"  signed,  sealed  and  delivered"  it 112 

3.  When  the  endorsements  on  a  deed  show  at  what  time  it  was  left  with  the 
clerk  for  registration,  and  the  book  and  page  in  which  it  is  recorded,  and 
these  endorsements  appear  to  have  been  made  by  the  clerk,  there  is  a  sub- 
stantial compliance  with  the  statute,  (Clay's  Digest,  155,  §  23,)  and  the 
endorsements  may  be  read  in  evidence 112 

DEEDS  AND  COVENANTS. 

1.  In  an  action  upon  a  covenant  of  seizin,  the  breach  may  be  as  general  as 
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the  covenant — Anderson  v.  Knox. ...,,. 156 

2.  A  covenant  of  seizin  is  broken  as  soon  as  made,  if  the  covenantor  had 

no  title  to  the  estate  granted 166 

8.  An  unqualified  covenant  against  incumbrances  is  broken  by  the  exist- 
ence, at  the  time  of  its  execution,  i>f  an  outstanding  incumbrance ;  but 
if  the  covenant  merely  extends  to  quiet  enjoyment  against  incumbrances, 
then  it  is  broken  only  by  an  entry,  or  expulsion  from  the  premises,  or 
some  disturbance  in  the  possession 156 

4.  In  an  action  on  a  covenant  of  seizin,  or  against  incumbrances,  if  the 
plaintiff  has  bought  in  an  outstanding  title  or  incumbnince,  he  is  en- 
titled to  recover  the  reasonable  price  •which  he  fairly  and  necessarily  paid 

for  it 156 

5.  But  the  amouut  paid  by  the  plaintiff  for  such  outstanding  title  or  incum- 
brance is  no  evidence  of  its  value,  in  the  absence  of  all  other  evidence 150 

6.  The  fact  that  the  plaintiff  offereil  to  prove  the  reasonableness  and  fairness 
of  the  price  paitl  by  him  for  the  outstanding  incumbrance,  and  was  pre- 
vented by  an  objection  on  tlie  part  of  the  defendant,  which  was  sustained 
by  the  court,  does  not  justify  thejmy  in  acting  without  proof,  or  consider- 
ing that  as  proof  which  would  otherwise  be  incompetent 156 

7.  When  several  are  bound  by  an  executory  contract  to  make  titles  to  a  ven- 
dee, all  must  join  in  the  eonveyjuice  in  ortler  to  a  complete  performance  of 
the  contract. — Johnson  &  Wife  v.  Collins 435 

8.  But  wli'?n  two  or  more  are  bound  for  the  performance  of  one  duty,  and  the 
obligee  accepts  from  one  of  themfcomething  in  satisfaction  of  tlie  duty,  and 
in  lieu  of  a  stnct  performance,  this  shall  di.schai'ge  all ;  for  the  obligation, 
being  satisfied  and  discharged  as  to  one,  is  necessarily  satisfied  and  dis- 
charged as  to  all ".' 435 

9.  When  a  bond  for  titles  is  executed  by  two,  and  the  obligee  afterwards  ac- 
cepts from  one  of  them  a  deed  executed  by  himself  and  a  third  person,  it  is 
a  question  for  the  jury  to  determine  whether  the  deed  was  accepted  b 
satisfaction  of  the  bond 435 

10.  When  an  obligation  is  not  completely  performed,  and  the  obligors  insist 
upon  satisfaction  in  lieu  of  performance,  the  burthen  of  proof  is  upon  them 
to  show  that  the  tiling  done  or  given  in  lieu  of  performance  was  accepted  by 

the  obligee,  and  intend'd  as  a  satisfaction 435 

11.  When  two  execute  a  bond  for  titles,  and  the  obligee  afterwards  accepts 
a  deed  executed  by  one  of  them  and  a  tliird  person,  and  subsequently  re- 
leases tlie  obligor  who  executed  the  deed  from  all  the  covenants  therein 
contained  the  release  does  not  affect  the  liability  of  the  obligors  on  their 
bond 435 

12.  In  debt  on  bond  executed  by  two,  defendant  pleaded  satisfaction,  and 
proved  that  a  deed  executed  by  one  of  the  obligoi-s  and  a  tliird  pei-son  had 
been  delivered  to,  and  accepted  by  the  obligee.  The  court  charged  the 
jury,  that  if  they  beheved  that  the  deed  was  accepted  by  the  obligee,  in 
full  discharge  and  satisfaction  of  the  bond,  then  the  bond  was  extinguished ; 
that  whether  it  was  so  accepted  or  not,  must  be  determined  by  the  testi- 
mony of  tlie  case  relating  to  that  matter :  and  that  if  the  bond  was  not  sur- 
rendered or  cancelled  at  the  time  the  deed  was  delivered,  and  there  was 
no  agreement  or  understanding  between  the  parties  that  it  was  to  be  sur- 
rendered or  cancelled,  then  the  presumption  was  that  the  deed  was  not  ta- 
ken in  full  discharge  and  satisfaction.     Held, 
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1,  That  the  charge  was  not  erroneous. 

2.  That  a  charge  was  properly  refused,  which  withdrew  from  the  jury  the 
intention  of  the  parties  in  making  and  accepting  the  deed  relied  on  as  a  sat- 
isfaction of  the  bond 435 

DEPOSITION'S. 

1.  A  deposition  will  not  be  suppressed  because  the  christian  name  of  the  wit- 
ness is  not  stated  in  the  aflSdavit  made  to  procure  the  issuance  of  the  com- 
mission, when  the  commission  and  notice  so  describe  and  identify  the  wit- 
ness as  to  preclude  the  idea  that  the  opposite  party  could  have  been  mis- 
led or  injured  by  the  omissioa — Parsons  v.  Boyd. 112 

2.  When  a  deposition  appears  on  its  face  to  have  been  regularly  taken,  and 
there  is  nothing  in  the  commission  or  notice  to  show  that  it  was  illegally 
or  irregularly  taken,  a  motion  to  suppress  it,  on  the  ground  that  the  notice 
of  the  time  and  place  of  executing  the  commission  was  insufficient,  is  ad- 
dressed to  the  sound  discretion  of  the  primary  court,  and  its  action  cannot 

be  re\'iewed  on  writ  of  en-or. 112 

3.  Proof  that  a  witness,  who  had  been  subpoenaed,  and  whose  deposition  had 
been  taken  twelve  days  before  the  trial,  was  infirm  and  generally  imable 
to  leave  home  about  the  time  when  his  deposition  was  taken,  raises  ^pri- 
ma facie  presumption  that  he  was  unable  to  attend  court,  and,  in  the  ab- 
sence of  proof  to  the  contrary,  showing  his  abihty  to  attend,  warrants  the 
admission  of  liis  deposition. — Worthy,  Brown  &  Co.  v.  Patterson 1*72 

4.  As  a  general  i"ule,  if  a  party  is  present  at  the  taking  of  a  deposition,  and 
allows  secondaiy  evidence  to  be  received,  without  objection,  he  will  not  be 
allowed  to  raise  the  objection  afterwards. — Boykin,  McRae  &  F-  ster  v. 
Collins 230 

5.  An  objection  to  a  deposition,  on  account  of  the  incompetency  of  the  com- 
missioner to  act  as  such,  cannot  be  taken  for  the  first  time  at  the  hearing. 
The  objection  should  be  taken  and  reserved  at  the  time  of  filing  the  cross- 
interrogatories. — Colgin.  et  aL  v.  Redman  et  al 650 

6.  Mere  identity  of  name,  of  itself,  is  not  sufficient  to  establish  the  fact,  that 
the  commissioner,  before  whom  a  deposition  is  taken,  is  the  same  person 
who  is  shown  by  the  papers  of  the  cause  to  be  an  interested  party,  and 
therefore  incompetent  to  act  as  commissioner;  nor  will  the  deposition  be 
suppressed,  on  account  of  the  bare  identity  of  name 650 

DETINUE. 

1.  To  maintain  detinue,  the  plaintiff  must  show  that  he  has  the  exclusive  le- 
gal title  to  the  chattel  sued  for. —  Pai-sous  v.  Boyd 112 

2.  The  statute  of  this  State  which  abohshes  the  right  of  survivorship  between 
joint  tenants,  (Clay's  Digest  169,)  applies  only  to  those  who  hold  the  ab- 
solute property  in  their  own  right,  and  not  to  those  who  hold  as  trustees 
merely,  or  in  autre  droit 112 

3.  If  a  power  coupled  with  a  trust  be  given  to  two  or  more,  it  may  be  execu- 
ted by  the  survivor  of  them 112 

4.  When  personal  property  is  conveyed  by  deed  of  trust  to  two  trustees,  with 
power  to  sell  and  pay  the  debts  intended  to  be  secured,  the  survivor  of  the 
trustees  has  the  entire  legal  title  to  the  property,  and  may  maintain  de- 
tinue for  its  recovery 112 

5.  In  detinue  by  husband  and  wife  jointly,  when  the  record  shows  such  title 
in  the  wife  as  would  vest  a  chose  in  action  absolutely  in  the  husband,  and  is 
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sileat  as  to  the  time  of  the  wrongful  taking  and  detaber  by  the  defendant, 
the  Appellate  Court  will  presume  in  favor  of  the  correctness  of  the  judg- 
ment of  the  court  below,  that  the  proof  showed  such  unlawful  taking  and 
detainer  to  have  been  before  tlie  maniage. — Mitchell  v.  Cowsert  and  Wife.  186 

6.  To  entitle  the  plaintiffs  to  recover  in  action  of  detinue,  they  must  show 
that  the  defendant,  either  at  the  time  of  the  demand  made,  or,  if  no  demand 
was  made,  at  the  time  the  writ  was  sued  out,  had  tlie  actual  possession, 
or  the  controlling  power  over  the  property ;  unless,  having  the  possession 
anterior  to  such  demand  or  suit,  he  has  wrongfully,  or  to  elude  the  plain- 
tiff's action,  parted  with  it,  or  unless  he  holds  it  under  a  contract  of  bail- 
ment, the  terms  of  which  he  violates  by  failing  to  re-deliver  it. — Walker  v, 
Fenner  ct  al 192 

7.  If  a  party  who  has  the  possession  of  personal  property /)/<r  autre  vie,  hires 
it  out  for  tlie  usual  period  of  hiring  such  property,  and  the  life  estate  de- 
termines pending  the  term,  he  is  guilty  of  no  wrong  to  tlie  remabder-men 
who  may  in  such  case  bring  detinue  against  the  pei-son  in  actual  possession, 
or  wait  until  the  hiring  expires,  and  the  property  is  returned  to  the  former 
possessor 192 

8.  In  detinue,  the  defendant  cannot  show  that  the  plaintiff's  possession  of  the 
property  sued  for  was  acquired  by  fraud,  without  connecting  such  fraud 
with  liis  own  title. — McGuire  v.  Shelby 456 

9.  B.  »k  Co.  received  a  lot  of  cotton,  as  commission  mercliants,  which  tliey 
stored  with  defendants,  who  were  ware-house  men ;  aflei-wards,  having 
obtained  an  advance  of  money  for  tlieir  individual  use  from  plaintiflfe, 
they  pledged  the  cotton  as  security  for  its  payment,  and  gave  pLiintiffs  an 
order  on  defendants  for  its  delivery  ;  defendants  acknowledged  plaintifls' 
title,  and  agreed  to  hold  the  cotton  for  them,  .ind  pliiintiffis  agreed  to  pay 
the  storage  on  it ;  B.  &  Co.  aftei-xsards  sold  tlie  cotton  to  T.  »t  S.,  and 
gave  them  an  order  on  defendants  for  its  delivery ;  defendants  delivered 
the  cotton  to  them,  and  received  it  again  from  them,  on  the  same  day,  for 
storage ;  B.  «t  Co.  paid  a  part  of  the  money,  which  they  received  from  T. 
«fe  S.  on  the  sale  of  the  cotton,  to  plaintiffs,  on  an  account  due  them  previ- 
ous to  tlio  pledge  of  the  cotton ;  plaintiffs  received  the  mo-  ey  in  ignorance 
of  the  source  from  which  it  was  deiived,  and  credited  it  on  B.  <t  Co.'s  prior 
indebtedness  to  them.  Plaintiffs  brought  detinue  against  defendants  for 
tlie  cotton ;  and  it  teas  held, 

1.  That  plaintiffs'  title  was  superior  to  that  of  T.  <t  S. ; 

2.  That  the  receipt  of  the  money  by  plaintiffs  was  not  a  confirmation  of  the 
subeequeut  sale  of  B.  &,  Co.  to  T.  «fe  S.,  and  did  not  entitle  defendants  to 
a  credit  on  the  amount  of  the  recovery  against  them. — Bott  v.  McCoy  «t 
Johnson 579 

DEVISE.  LEGACY  AND  BEQUEST. 

1.  A  child  bom  of  a  female  slave,  after  the  making  of  the  testator's  will,  but 
before  his  death,  does  not  pass  under  the  wiU  to  the  legatee  to  whom  its 
mother  is  bequeathed,  but  goes  to  the  executor  as  property  unbequeathed. 

— Hardy  v.  Toney 23t 

2.  A  condition  annexed  to  the  vestmg  of  a  legacy  requiring  the  guardian's 
approbation  of  tlie  legatee's  marriage,  is  not  in  terr&rem  only,  when  the 
condition  is  con&ied  to  marriage  under  twenty-one,  and  there  is  a  limita- 
tion over. — Collier,  Exr.  v.  Slaughter's  Admr. 268 


856  INDEX. 

3.  When  a  legacy  is  given,  to  vest  upon  the  legatee's  arriving  at  the  age  of 
twenty-one.  or  marrying  before  that  time  ■with  the  approbation  of  her 
guardian,  and  the  legatee  marries  under  twenty-one  with  the  consent  of 
her  grandfather,  with  whom  she  is  li\-ing  at  the  time,  this  is  not  a  compli- 
ance with  the  condition,  although  at  the  time  her  father  and  mother  are 
dead,  and  she  has  no  legally  constituted  guardian 263 

4.  A  testator  by  will  directed  that  his  estate  should  be  kept  together  until 
his  daughter  married  or  attained  the  age  of  twenty-one,  and  that  in  the 
meantime  she,  and  his  three  step-children,  Ellen,  John  and  Lawrence, 
should  be  supported  and  educated  out  of  the  proceeds.  Another  clause 
was  in  the  following  words :  "  When  my  daughter  becomes  of  age,  or  is 
married,  she  is  to  have  my  farm,"  <tc.,  (describing  it.)  "  and  one  half  of 
my  personal  estate,  money  on  hand,  and  claims  of  every  kind  due  or  to 
become  due  for  money  or  personal  estate ;  the  other  half  of  my  personal 
estate,  as  just  above  stated,  I  wish  and  direct  to  be  equally  divided  amongst 
my  three  step-children  above  named,  as  they  respectively  become  of  age, 
or  Ellen  may  marry  with  the  approbation  of  her  guardian.  But  in  the 
event  that  any  or  all  of  my  stepchildren  shall  die  before  they  arrive  of 
age,  or  Ellen  may  marry  as  aforesaid,  then  the  amount  herein  devised  to 
them  or  either  of  them,  as  may  happen,  is  to  be  divided  as  follows,"  <fec. 
It  was  held. 

That  the  legacies  to  the  step-children  did  not  vest  in  them  absolutely  upon 
the  testator's  death,  but  were  contingent  until  the  legatees  respectively 
arrived  at  the  age  of  twentj'-one,  or  Ellen  married  with  the  approba- 
tion of  her  guardian ;  and  that,  Ellen  having  married  under  the  age  of 
twenty-one  without  the  approbation  of  her  guardian,  the  share  of  one  of 
the  step-children  who  afterwards  died,  before  reaching  the  age  of  twen- 
ty-one, did  not  pass  to  his  personal  representative 263 

5.  A  legatee  may  come  into  a  court  of  equity  to  enforce  payment  of  his  leg- 
acy from  a  refractory  executor. — Huckabee  v.  Swoope 491 

6.  When  the  enjoyment  of  a  legacy  is  made  to  depend  upon  a  condition  sub- 
sequent, and  the  performance  of  that  condition  depends  alone  upon  the 
legatee,  who  has  the  power  to  do  what  is  required,  and  he  fails  to  perform 

it,  such  failure  will  work  a  forfeiture  of  the  legacy 491 

7.  But  where,  upon  the  marriage  of  the  testator's  widow,  her  husband  takes 
control  of  the  famil\%  locks  the  house  against  his  wife's  sister,  and  refuses 
her  admission,  she  cannot  be  held  to  have  volunlarihj  abandoned  the  testa- 
tor's family,  or  to  have  forfeited  a  legacy,  which  was  made  to  depend 
upon  her  remaining  single,  and  living  in  the  testator's  family 491 

8.  A  legatee  cannot  proceed  in  the  Court  of  Probate  against  an  executor  to 
recover  a  legacy,  before  the  expiration  of  eighteen  months  from  the 
granting  of  letters  testamentary. — Hoi-ton,  Ex'r.  v.  Averett 719 

9.  A  judgment  rendered  by  the  Com-t  of  Probate  against  an  executor  in  fa- 
vor of  the  legatee,  before  a  final  settlement  of  the  estate  by  the  executor, 

is  erroneous '^19 

DOWER. 

1.  An  outstanding  title  to  dower  is  such  an  incumbrance  on  land  as  will  aa- 
ihorize  a  purchaser,  who  has  contracted  for  a  good  and  lawful  title,  to  re- 
fuse to  perform  an  executory  c<mtraet  for  its  ptirehase. — McLemore  v. 
Mabeon  et  aL 187 
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2.  The  widow  is  entitled  to  the  dwelling  house  ia  which  her  husband  resided 
at  the  time  of  his  death,  freo  of  rent,  until  her  dower  is  assigned.  (Clay's 
Digest,  183,  §  7.) — Pharis  et  aL  v.  Leachmau,  Adm'r. 662 

EJECTMENT. 

1.  A  title  to  Land  situated  within  the  Territory  of  Louisiana,  which  was  con- 
firmed under  the  third  section  of  the  act  of  Congress  of  May  8,  1822,  de- 
rives its  validity  and  vitality  from  the  act  itself,  and  not  from  the  subse- 
quent location  and  survey,  which  the  Register  and  Receiver  was  author- 
ized to  make  under  the  fifth  section  of  the  act — Chastang's  Heirs  v.  Arm- 
strong    609 

2.  Such  a  title  is  a  legal  title,  and  is  sufiicient  to  maintain  an  action  of  eject- 
ment    609 

3.  The  act  of  Congress  vests  the  title  in  those  who  are  alleged  to  be  the 
claimants  in  the  application  to  the  Commissioner,  and  according  to  their 
interest  as  therein  propounded 609 

i.  Where  a  claimant,  as  executor  of  his  father's  will,  made  application  to  the 
Commissioner,  "  on  behalf  of  himself  and  the  other  legatees,"  therein 
named,  praying  that  he  might  be  confinned  in  his  claim,  and  the  Commis- 
sioner Imviug  reported  favorably  to  the  claim,  the  same  was  afterwards 
confirmed  by  the  act  of  Congress,  the  title  vests  in  all  the  devisees  of  the 
testator,  and  they  may  maintain  ejectment 609 

5.  Where  two  dififerent  claims  to  the  same  tract  of  land  are  confirmed  by  the 
some  act  of  Congress,  the  title  of  the  Government  can  pass  but  to  one  of 
the  confirmees ;  and  if  it  be  admitted  that  one  has  a  perfect  title,  it  follows 
that  the  other  can  have  none  at  all 609 

ERROR. 

1 .  In  a  criminal  prosecution  it  is  error  for  the  court  to  clmrge  the  jury,  that  if 
the  proof  left  the  question  of  the  guilt  or  innocence  of  the  accused  in  equi- 
poise, they  could  not,  on  tliat  account  alone,  acquit — Winter  &  ScLsson  v. 
Tlie  State 39 

2.  When  evidence  prima  facie  irrelevant  is  admitted  against  the  objection  of 
the  opposite  i>arty,  and  the  record  affirmatively  shows  that  its  relevancy 
was  made  to  appear  from  its  connection  Avith  evidence  subsequently  intro- 
duced, tlie  Appellate  Court  will  not  reveree. — Lawson  &  Swinney  v.  The 
State 65 

3.  The  action  of  the  Court  of  Probate  on  a  writ  of  habeas  corpus,  cannot  be 
reviewed  in  the  Appellate  Court  on  a  writ  of  error. — Wilkinson  v.  Mur- 
phy   104 

4.  The  admission  of  improper  evidence  against  a  party  furnishes  no  ground 
of  reversal,  when  no  injury  can  by  possibility  result  from  its  admissioa — 
Parsons  v.  Boyd 112 

5.  Matters  cannot  be  assigned  for  error  in  the  Appellate  Court  which  were 
not  excepted  to,  nor  in  any  other  manner  reserved,  by  the  plaintiff  in 
error,  in  the  court  below. — Gordon  et  al.  v.  McLeod,  Ex'r. 242 

6.  In  assumpsit  against  husband  and  wife,  on  a  note  executed  by  the  wife 
dum  sola,  two  writs  having  been  issued,  but  only  one  served  on  each  de- 
fendant in  different  counties,  it  is  not  error  to  refuse  a  motion  to  quash  the 
write,  on  the  ground  that  there  was  no  endorsement  showing  that  they 
were  for  one  and  the  same  cause  of  action.    Such  objections  must  be 

64 
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pleaded  in  abatement,  if  the  defendant  wishes  to  avail  himself  of  his  right 

to  review  the  decision  of  the  court  below. — Johnson  and  Wife  v.  King 270 

7.  Where  a  sheriff,  having  sold  property  under  sundry  executions,  applies  to 
the  court  out  of  which  they  issued,  for  directions  how  to  appropriate  the 
money,  and  several  of  the  plaintiffs  in  execution  except  to  the  ruling  of  the 
court  on  such  applicatifin,  but  one  writ  of  error  is  allowable,  to  which  all 
must  be  made  parties  — Br.  Bank  Decatur  v.  McCoUum 280 

8.  A  wi'it  of  error  does  not  lie  to  reverse  a  decree  of  insolvency  until  a  final 
decree  of  settlement  has  been  rendered,  unless  an  issue  has  been  made  up 
and  tried  under  the  act  of  1843. — Black's  Creditors  v.  Black's  Adm'rs. . . .  401 

9,K  an  issue  is  made  up  and  tried,  under  the  act  of  1843,  a  writ  of  error 
can  only  be  sued  out  witliin  a  year  from  the  trial  of  such  issue 401 

10.  In  an  action  of  debt  upon  a  judgment  rendered  in  Mississippi,  it  is  error 
to  render  judgment  final  by  nil  dicit,  without  the  intervention  of  a  jury, 
for  the  amount  of  a  debt  and  eight  per  cent  interest  thereon  as  damages. — 
Clarke  v.  Pratt 470 

11.  A  decree  of  distribution  having  been  made  to  the  children  of  a  deceased 
distributee,  the  assignment  that  there  is  error  in  the  decree  of  distribution 
presents  the  question  whether  the  sums  decreed  were  distributed  to  the 
proper  parties. — Frowuer  ct  al.  v.  Johnson  et  al 477 

ESTATES  OF  DECEASED  PERSONS. 

1.  The  Court  of  Probate  has  not  jurisdiction  to  compel  an  administrator  to 
convey  his  intestate's  interest  in  certain  lands,  which  were  sold  by  a  firm 
in  which  the  intestate  was  a  partner,  unless  the  intestate  had  entered  mto 
"bond  or  ob%ation  to  make  title  thereto." — Wilkerson,  Adm'r  v.  Vinson.   131 

2.  It  is  the  duty  of  the  Court  of  Probate  to  commit  an  estate  to  an  admin- 
istration, on  the  application  of  a  creditor,  or  other  person  interested  in  it — 
Brennan's  Adm'r  v.  Harris  et  al 185 

3.  But  the  refusal  of  the  court  to  grant  lettei-s  of  administration  to  the  sheriff, 
on  the  application  of  a  party  representing  himself  to  be  a  creditor,  is  not 
an  interlocutory  or  final  order,  within  the  meaning  of  the  act  of  1850, 
(Pamphlet  Acts,  33  §  29,)  from  which  an  appeal  lies •   185 

4.  The  party's  remedy  is  by  mandamus 185 

See  Ixsolvext  Estates. 

EVIDENCK 

1.  A  declaration,  ofachaiacterproper  for  a  slave  to  make,  made  by  him  in 
the  presence  and  hearing  of  a  white  person  from  whom  it  naturally  called 
for  a  i-esponse,  is  admissible  evidence  against  such  white  person,  if  uncon- 
tradicted by  him,  as  showing  acquiescence  in  the  tiiith  of  the  statement. — 
Spencer  v.  The  State ."•.■.". "■* 

2.  In  all  cases,  whether  civil  or  criminal,  involving  a  chaise  of  illicit  inter- 
course within  a  limited  period,  evidence  of  acts  anterior  to  that  period 
may  be  adduced  in  connection  with,  and  in  exphmatiou  of,  acts  of  a  simi- 
lar character  occuring  within  that  period,  although  such  former  acts  would 
be  inadmissible  as  independent  testimony,  and,  if  treated  as  an  offence, 
would  be  barred  by  the  statute  of  lunitation.— Lawson  <fe  Swinney  v.  The 

State. • •  •  •     ^^ 

3  Acts  of  indecent  familiarity  within  the  limited  period  cannot  be  explained 
by  proof  of  the  subsequent  illicit  intercourse  of  the  pai-ties ;  but  when 
Buch  acts  of  indecent  familiai-ity  have  been  explained  by  previous  acts  of 


INDEX.  859 

illicit  iatercourse,  then  proof  of  the  subsequent  illicit  intercourse  becomes 
corroborative  or  cumulative  evidence,  and  is  admissible 65 

4.  When  a  man  and  a  woman  are  jointly  indicted  and  tried  for  living  togeth- 
er in  fornication,  tlie  confessions  of  the  woman  are  admissible  evidence 
against  herself. 65 

6.  But  it  is  the  duty  of  the  court  to  caution  the  jury  that  such  confessions 
can  operate  only  agaiust  the  party  making  them,  and  that  the  other  de- 
fendant cannot  be  convicted,  except  upon  evideiKC  aliunde  sufficient  to 
establish  his  guilt 65 

6.  The  admission  of  the  woman  that  her  co-defendant  was  the  father  of  a 
bastard  child,  of  which  slie  was  deUvered  more  than  twelve  months  after 
the  finding  of  the  indictment,  is  admissible  evidence  against  her,  its  relev- 
ancy being  shown  by  connecting  it  with  other  acts  occurring  before  and 
within  the  period  covered  by  the  indictment 65 

7.  When  evidence  prima  facie  irrelevant  is  admitted  against  the  objection  of 
the  opposite  party,  and  the  record  affirmatively  shows  that  its  relevancy 
was  made  to  appear  from  its  connection  with  evidence  subsequently  intro- 
duced, the  Appellate  Court  will  not  reveree 65 

8.  The  refusal  of  the  male  defendant  to  pay  the  physician  for  his  profes- 
sional services  rendered  dmiug  the  confinement  of  the  woman,  and  his 
declaration  that  the  child  was  not  bis,  are  not  admissible  evidence  for  him, 
when  unconnected  with  any  conversation  or  admission  offered  by  the  State 
against  him 65 

9.  The  fact  of  illicit  connection  between  a  man  and  a  woman  is  one  which, 
from  its  uatiu-e,  can  very  rarely  be  directly  proved,  and  must,  in  the  great 
majority  of  cases,  be  inferred  from  cu-cumstances,  the  weight  and  conclu- 
siveness of  which  vary  according  to  the  situation  and  character  of  the 
parties,  the  habits  of  society,  and  other  incidental  circumstances. 65 

10.  A  statement  made  by  another  person,  or  a  conversation  canied  on  in 
the  presence  and  hearing  of  a  party,  to  which  he  made  no  reply,  cannot  be 
received  in  evidence  against  him  as  an  implied  admission  on  his  part  of  its 
tinith,  unless  it  was  of  such  a  character  as  would  naturally  call  for  a  re- 
sponse from  hun,  and  he  was  in  a  situation  in  which  he  would  probably 
have  replied  to  it 65 

11.  A  conversation  carried  on  in  the  presence  of  the  woman,  and  in  the  room 
where  she  was  lying,  a  few  minutes  after  she  had  been  delivered  of  a  child, 
between  her  mother  and  the  attending  physician,  as  t".  the  person  to  whom 
the  latter  should  look  for  payment  of  his  pj-ofessional  services,  in  which 
conversation  she  took  no  part,  is  not  admissible  evidence  agaiust  her,  as 
tending  to  show  her  acquiescence  in  the  truth  of  their  statements 65 

12.  The  admission  of  improper  evidence  agaiust  a  party  furnishes  no  ground 
of  reversal,  when  no  injuiy  can  by  possibility  result  from  its  admission. — 
Parsons  v.  Boyd 112 

13.  An  attorney  will  be  presumed  to  have  read  a  declaration  to  which  pleas 
are  filed  in  the  name  of  a  firm  of  which  he  is  a  partner ;  and  the  record  of 
the  suit  in  which  such  proceedings  were  had,  is  admissible  evidence  in  a 
Bubeequent  suit  against  the  attorney,  to  prove  actual  notice  to  him  of  the 
plaintiff's  title,  as  set  out  in  said  declaration. 112 

14.  Defendant  ha\Tng  goods  at  A.,  contracted  with  plaintiff  for  the  hauling  of 
them  to  his  house  in  Randolph  county.  Plaintiff  agreed  to  start  for  the 
goods,  with  his  wagons,  on  Simday,  but  did  not  start  until  the  following 
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Tuesday.  On  arriving  at  A.,  be  was  informed,  by  the  receiving  and  for- 
warding agent,  tbat  defendant's  goods  bad  been  sent  off  ten  days  previous- 
ly, and  tbat  he  then  had  no  goods  at  tbat  place.  PlaintiiF  brought  assump- 
sit on  the  contract,  and  it  was  held: 

1.  Tbat  the  agent's  statement,  as  to  defendant's  goods  having  been  sent 
off  ten  days  previously,  was  inadmissible,  since  it  related  to  a  past  fact 
having  no  connection  with  the  res  gestce. 

2.  That  his  statement  that  defendant  then  bad  no  goods  at  A.,  was  admis- 
sible, as  showing  an  excuse  for  not  complying  with  the  order  of  bis  prin- 
cipal 

3.  That  plaintiff  was  not  justified  in  failing  to  start  on  the  stipulated  day,    • 
by  the  previous  removal  or  shipment  of  the  goods  of  which  be  had  no 
notice ;  and  that  a  charge  which  asserted  the  contrary  was  en'oneous. — 
Lnndie   v.  Cosper. 123 

15.  Parol  proof  is  admissible  to  show  the  intention  of  the  parties  to  a  note  at 
the  time  the  contract  was  entered  into,  with  regard  to  their  several  liabili- 
ties among  themselves,  and  the  relations  which  they  were  to  bear  to  the 
note. — Br.  Bank,  Mobile  v.  Coleman 140 

16.  In  assumpsit  by  plaintiff  against  his  commission  merchants,  to  recover 
damages  for  losses  on  cotton,  plaintiff  introduced  proof  of  a  conversation 
between  himself  and  defendants,  for  the  purpose  of  showing  that  he  had 
instructed  them  to  sell  his  cotton  and  not  to  hold  it.     Held, 

That  the  fact  of  instructions  must  be  determined  from  the  whole  conver- 
sation, as  brought  out  on  direct  examination  and  cross-examination; 
and  that  the  court  properly  refused  to  instruct  the  juiy  upon  the  effect 
of  a  particular  portion  of  it  only. — Ward  v.  Winston  <fe  Co 16*7 

17.  In  applications  for  divorce,  when  the  answer  admits  the  marriage,  proof 
tbat  the  parties  had  lived  together  as  man  and  wife  for  more  than  forty 
years,  is  sufficient  evidence  of  the  mairiage. — Morris  v.  Morris 168 

18.  In  assumpsit,  for  goods,  wares,  and  merchandize  sold  and  delivered,  pa- 
rol evidence  is  inadmissible,  to  prove  that  the  goods  were  shipped  and  for- 
warded to  the  defendant,  by  her  written  inatructionx,  unless  the  writing 
itself  is  produced,  or  its  absence  satisfactorily  accounted  for. — Boykin, 
McRae  <fe  Foster  v.  Collins 230 

19.  The  objection  to  its  admissibility  maj'  be  raised  for  the  fii-st  time,  when 
the  evidence  is  offered  on  the  trial,  although  the  deposition  of  the  witness, 
taken  upon  interrogatories  and  cross-interrogatories,  was  in  the  possession 
of  the  defendant's  counsel,  for  twenty-four  hours  before  the  trial,  and  no 
notice  was  given  to  the  plaintiffs,  to  produce  the  writing. 230 

20.  As  a  general  rule,  if  a  party  is  present  at  the  taking  of  a  deposition, 
and  allows  secondary  evidence  to  be   received  without   objection,  he  will 

not  be  allowed  to  raise  the  objection  afterwards 230 

21.  In  a  suit  against  an  administrator  de  bonis  non,  ou  a  note  purporting  to 
have  been  executed  by  bis  intestate,  an  admission  made  by  the  adminis- 
trator in  chief  of  the  genuineness  of  the  signature,  is  not  admissible  against 
the  defendant. — Rogers,  Adm'r.  v.  Grannis  <fe  Co 247 

22.  Nor  is  the  implied  admission,  arising  from  judgments  recovered  against 
the  administrator  in  chief  on  notes  signed  in  a  similar  manner,  admissible 
evidence  against  the  administrator  de  bonis  non 247 

23.  A  sale  for  taxes  due  the  city,  made  by  the  corporate  authorities  of  the 
city  of  Montgomery,  under  the  power  conferred  upon  them  by  the  act  of 
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incorporation,  (see  City  Laws,  SO,)  has  the  force  and  effect  of  a  sale  under 
judgment  and  execution  from  the  Circuit  Court ;  a  party,  therefore  chum- 
ing  under  such  a  sale  must  show  that  the  requisitions  of  the  statutes,  aa 
to  the  assessment  of  taxes  and  the  subsequent  proceedings  relative  thereto, 
were  complied  with. — Parker  v.  Doe  ex  dem.  Burgen  &  Pearsall 251 

24.  Parol  evidence  cannot  be  received  to  show  that  a  meeting  of  the  Mayor 
and  Aldermen,  or  board  of  assessois,  was  held,  as  required  by  the  statute, 
(City  Laws,  30,)  for  the  purpose  of  con-ectiug  and  sanctioning  the  assess- 
ment    251 

25.  When  the  record  of  the  proceedings  of  the  coi-porate  authorities  does  not 
show  that  such  a  meeting  was  held,  the  mere  advertisement  of  the  Mayor 
calling  the  meeting  does  not  warrant  the  presumption  that  it  was  held.. .  251 

26.  Nor  can  the  fact  that  the  meeting  was  held  be  inferred  from  the  fact  that 
a  sale  of  certain  taxable  property,  assessed  to  persons  unknown,  was  or- 
dered by  the  City  Council 251 

27.  The  fact  that  a  creditor  was  unable  to  collect  his  debt  is  evidence  tend- 
ing to  show  the  insolvemty  of  the  debtor,  and  is  admissible  for  that  pur- 
pose ;  but  it  may  be  explained  by  showing  that  the  inability  to  collect  did 
not  result  from  the  debtor's  uiability  to  pay. — Bilberry  v.  Mobley 260 

28.  The  declarations  of  one  in  possession  of  personal  property,  as  to  the  own- 
ership, are  not  evidence  of  the  condition  of  the  same  property  more  than 
three  years  before  the  declarations  were  made 260 

29.  Secondary  evidence  of  the  contents  of  an  execution  is  admissible,  upon 
proof  that  it  has  beeu  returned  to  the  clerk's  office,  and  that  diligent 
search  has  there  been  made  for  it,  both  by  the  clerk  and  the  party's  attor- 
ney. Tlie  presumption  of  its  loss  being  once  established  will  continue,  un- 
til there  is  some  evidence  that  it  had  been  found  since  the  search. — Poe  v. 
Dorrah 288 

30.  When  the  admissibihty  of  evidence  depends  upon  the  existence  of  a  pre- 
liminary fact,  it  is  the  duty  of  the  presiding  judge  to  decide  the  question  of 
its  existence,  though  he  may,  if  he  chooses,  take  the  opinion  of  the  jury 
upon  it — Scott  v.  Coxe's  Adm'rs 294 

31.  The  fact  that  the  plaintiff  was  frequently  seen  to  purchase  groceries  from 
the  defendant,  who  was  the  only  grocer  in  the  village,  does  not  warrant 
the  presumption  that  he  pin-chased  his  entire  supply  from  him,  so  as  to 
authorize  proof  of  the  amount  of  groceries  necessary  for  his  family,  or  ac- 
tually consumed  by  them,  during  the  time  such  purchases  were  being 
made 294 

82.  The  fact  that  a  merchant,  or  grocer,  employs  no  clerk,  furnishes  no  rea- 
son for  dispensing  with  the  ordinary  rules  of  evidence  in  proving  his  ac- 
coimts 294 

33.  Proof  of  declarations,  verbal  or  written,  made  by  a  witness  out  of  court, 
is,  as  a  general  rule,  inadmissible  in  corroboration  of  testimony  given  by 
him  on  the  trial  of  a  cause. — Nichols  v.  Stewart. 358 

34.  The  return  of  a  sheriff  on  a  capias  is  the  highest  and  best  evidene<?  of  its 
execution,  and  cannot  be  called  in  question  collaterally,  nor  be  impeached 
or  varied  by  parol  proof.  Nor  will  the  sheriff  be  allowed  to  depose  to  a 
state  of  facts  inconsistent  with  his  return. — Martin  v.  Barney 869 

35.  In  a  suit  by  the  Bank  against  the  maker  on  a  promissory  note  purporting 
on  its  face  to  have  been  given  for  the  amount  of  the  maker's  indebtedness 
to  the  Bank,  evidence  is  admissible  to  show  that  the  agreement  which  con- 
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stituted  the  consideration  of  the  note  was  the  extinguishment  of  the  debt  of 
another  person  to  the  Bank,  and  that  the  proceeds  were  so  applied. — Mur- 
rah  V.  Br.  Bk.  Decatur 392 

36.  When  evidence  is  objected  to  as  a  whole,  the  court  is  not  bound  to  exclude 
any  part  of  it  unless  the  whole  of  it  is  inadmissible 392 

37.  In  assumpsit  to  recover  from  defendant  for  the  board  of  an  orphan  minor, 
who  had  no  guardian,  the  plaintiflf  showed  such  a  state  of  facts  as  tended 
to  prove  that  defendant  had  placed  himself  in  loco  parentis  to  her.  Held, 
That  to  rebut  this  presumption,  and  to  show  the  manner  in  which  he  had 

received  the  child  into  his  house,  and  his  motive  in  receiving  her,  and 
afterwards  carrying  her  to  plaintiff's,  the  defendant  might  prove  de- 
clarations made  by  the  child  at  the  time  she  came  to  bis  house. — Edy  v. 
McCoy 403 

38.  When  it  becomes  a  material  question,  whether  more  personal  injury  was 
inflicted  by  the  defendant  on  the  plaintiff,  than  was  necessary  to  protect 
the  possession  of  the  former  against  the  attempt  of  the  latter  to  eut«r  his 
close,  it  is  competent  for  the  defendant  to  give  in  evidence  conversations 
of  the  plaintiff  held  some  tune  previous  to  the  beating,  though  not  commu- 
nicated to  the  defendant  imtil  afterwards,  showing  an  angry  state  of  feel- 
ing between  the  parties,  concerning  their  respective  claims  to  the  posses- 
sion of  the  close. — Riddle  v.  Brown  et  aL 412 

39.  Secondary  evidence  will  not  be  received  in  lieu  of  primary,  imless  the 
original  or  primary  evidence  cannot  be  produced ;  and  when  all  the  evi- 
dence is  of  a  primary  character,  it  must  go  to  the  jury,  and  cannnot  be  ex- 
cluded because  more  conclusive  proof  might  have  been  offered. — Patton  <fe 
Burgen  v.  Rambo 485 

40.  In  assumpsit  by  the  owner  of  a  slave  to  recover  money  which  his  slave 
had  paid  to  the  defendant  on  being  detected  in  stealing  goods  from  his 
store ;  the  slave's  confession,  made  at  the  time  of  the  payment,  that  he  had 
stolen  other  goods  from  the  defendant  equal  in  value  to  the  money  paid,  is 
admissible  evidence  for  the  defendant,  as  a  pai't  of  the  res  gestae,  to  show 
the  character  of  the  payment  and  the  circumstances  under  which  it  was 
made. — Jones  v.  Nirdlinger 488 

41.  On  a  trial  of  the  right  of  property  in  slaves  between  the  plaintiff  in  exe- 
cution and  the  minor  children  of  the  defendant,  the  claimants  cannot  prove 
that  it  was  a  matter  of  public  notoriety  in  the  neighborhood,  that  defen- 
dant disclaimed  all  interest  in,  and  ownership  over,  the  slaves. — McCoy  v. 
Odom 502 

42.  In  an  action  on  a  promissory  note  which  purports  on  its  face  to  have  been 
given  "for  the  rent  of  land,"  the  defendant  cannot  introduce  parol  proof  to 
show  that  the  payee  also  agreed  to  repair  the  fencing  around  the  land,  and 
that  he  failed  to  do  so,  in  consequence  of  which  failure  defendant's  crop 
was  damaged  by  the  breaking  in  of  stock. — Evans  v.  Bell 509 

43.  A  ■witness  may  testify  to  the  value  of  certain  goods  conveyed  by  deed  of 
assignment,  although  he  had  made  out  a  written  invoice,  or  schedule  of  the 
goods  six  or  seven  weeks  previous  to  the  assignment. — O'Neal  v.  Brown. .  510 

44.  The  schedule,  if  produced,  would  not  be  evidence  of  the  value  of  the 
goods  at  the  time  of  the  assignment 510 

45.  Declarations  inseparably  connected  with  material  acts,  which  they  serve 
to  elucidate  and  explain,  are  admissible  evidence  as  part  of  the  res  gestae, 

— Hooper  v.  Edwards 528 
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46.  But  declarations  made  after  suit  brought,  aud  not  connected  with  anj 
feet  or  act  whatever,  are  not  admissible  evidence  for  the  party  making 
them 628 

47.  Filiation  may  be  established,  at  common  law,  by  a  satisfactory  combina- 
tion of  facts  indicating  the  connection  of  parent  and  child  between  an  indi- 
vidual and  the  family  to  which  he  claims  to  belong ;  and  the  principal  of 
these  facts  arc,  that  he  lias  always  borae  the  name  of  tlie  person  whom  he 
claims  as  his  father  ;  that  the  father  lias  treated  hina  as  his  child,  and  in 
tliat  character  has  provided  for  his  education,  his  maintenance,  and  his 
establishment ;  that  he  has  been  uniformly  received  as  such  in  society ; 
iind  that  he  lias  boon  acknowledged  as  such  by  the  family. — Weatherford 

V.  Weatherford 648 

48.  As  a  general  rule,  recitals  in  a  deed  are  not  evidence  of  consideration,  in 
u  controversy  between  those  claiming  under  it  and  a  pre-existing  creditor 
of  the  grantor,  in  which  it  is  impeached  for  fraud  or  want  of  consideration. 

— Pool  v.  Curamings  &  Co.  ot  aL 663 

49.  The  books  of  a  firm,  to  wiiich  all  the  partners  have  had  free  access,  arc 
evidence  for  and  against  each  partner;  in  settling  the  partnership  accounts ; 
and  the  entries  therein  must  be  considered  at  least  prima  facie  correct — 
Desha  <t  Sheppard  v.  Smith 747 

50.  When  a  paper  is  offered  in  evidence,  and  rejected  by  the  primary  court, 
as  irrelevant,  the  Appellate  Court  will  only  examine  the  question  of  its 
relevancy. — Williams  v.  Fitzpatrick,  Gov 791 

51.  Two  suits  were  pending  against  a  tax  collector,  for  the  county  taxes  of 
1845  and  1846.  On  the  trial  of  the  suit  for  the  taxes  of  184.5,  he  pro- 
duced the  receipt  of  the  county  treasurer  for  an  amount  greater  than  tlie 
slam  due  for  the  taxes  of  that  year,  but  pui-porting  on  its  face  to  be  given 
for  the  taxes  of  1845.  He  also  examined  the  county  treasurer  as  a  wit- 
ness, who  testified  that,  though  he  would  not  deny  his  signature  to  the  re- 
ceipt, yet  he  was  sure  that  defendant  had  never,  at  any  one  time,  paid  him 
so  large  an  amount  as  that  specified  in  the  receipt ;  that  if  the  receipt  was 
his,  it  must  liave  been  given  for  some  smaller  receipts  which  defendant  had 
never  surrendered ;  that  he  was  county  treasurer  for  1845-6-7,  and  had 
never  had  a  final  settlement  with  defendant     Held, 

That  upon  this  state  of  proof,  defendant  might  introduce  as  evidence  the 
said  county  treasurer's  receipts  for  the  year  1846,  for  the  pvirpose  of 
showing  that  all  the  receipts  amounted  in  the  aggregate  to  the  taxes  of 
the  two  years 791 

52.  A  receipt  given  by  the  county  treasurer  while  in  office  to  the  tax  collector, 
for  the  county  taxes,  is  admissible  evidence  in  itself  at  nil  times  for  the 
latter,  upon  proof  of  the  signature  and  that  the  maker  was  eoimty  treasu- 
rer at  tlie  time  of  its  execution 791 

EXCEPTIONS,  BILL  OF. 

1.  To  authorize  the  Appellate  Court  to  reverse  a  judgment  on  account  of  any 
supposed  erroneous  decision  of  the  eouit  below,  in  the  rejection  of  evi- 
dence, it  must  be  shown  that  the  feet  intended  to  be  established  by  such 
evidence  was  material  to  the  decision  of  the  case  then  under  consideration 
before  the  court ;  and  the  party  excepting  to  such  decision  must  in  his  bill 
of  exceptions,  state  sufiicient  to  show  the  relevancy  or  mateiiallty  of  the 
allied  erroneous  decision  to  the  case  under  consideration,  at  the  time 
such  decision  was  made. — Jones,  Admr.  v.  Dyer  and  Wife 878 
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2.  When  the  record  contains  a  bill  of  exceptions  signed  and  sealed  in  term 
time,  and  also  other  exceptions  which  are  without  date,  with  nothing  on 
their  face  to  show  at  what  time  they  were  taken,  and  entirely  disconnected 
from  the  first  bill  of  exceptions,  but  purporting  to  have  been  taken  "  dur- 
ing the  further  progress  of  the  cause,"  the  latter  will  be  rejected  as  form- 
ing no  part  of  the  record. — Murrah  v.  Br.  Bk.  Decatur 392 

EXECUTION,  WRIT  OF. 

1.  To  support  a  writ  of  ^.  fa.  issued  under  the  statute  (Clay's  Digest  305, 
§45)  against  the  secmities  of  an  executor,  it  is  indispensable  that  &fi.fa. 
should  have  been  issued  against  the  executor,  and  returned  "  no  property 
found ;"  otherwise  the  execution  against  the  securities  is  void,  and  may  be 
quashed  on  motion. — Poacher  v.  Weisinger  et  al 102 

2.  Defendant  sold  and  delivered  to  plaintiff  a  slave,  in  consideration  that 
plaintiff  would  pay  all  the  debts  then  owing  by  defendant.  Plaintiff  after- 
wards commenced  suit  by  attachment  against  C,  to  whom,  at  the  time  of 
the  sale,  defendant  was  indebted  in  the  amount  of  a  decree  previously 
rendered  against  him  in  the  Court  of  Probate  in  favor  of  C,  and  defendant 
was  sunmaoned  as  garnishee,  and  suffered  judgment  to  be  rendered  against 
him,  on  which  execution  was  afterwards  issued.     It  was  held, 

That  the  execution  could  not  be  set  aside,  and  satisfaction  of  the  judgment 
be  entered  on  proof  of  this  agreement. — Matthews  v.  Robinson 130 

3.  Pending  a  trial  of  the  right  of  property  in  slaves  levied  on  under  fi.  fa, 
whether  such  trial  be  by  action  of  detinue,  or  by  claim  suit  under  the  act 
of  1812,  the  lien  of  the  plaintiff  in  execution  continues,  and  its  operation 
only  is  suspended. — Br.  Bk.  Decatur  v.  McCoUum 280 

4.  The  return  of  a  sheriff  on  a  writ  of  fi.  fa.,  that  "  the  property  levied  on 
was  claimed  by  another,  and  not  sold  for  want  of  indemnity,"  does  not  au- 
thorize the  conclusion  that  he  has  parted  with  the  possession  of  it;  and  tm- 
less  he  returns  the  property  to  the  defendant  in  execution,  or  dehvers  it 

to  the  party  claiming  it,  the  lien  of  the  execution  continues 280 

5.  Where  a  sheriff,  having  sold  property  under  sundry  executions,  applies  to 
the  com't  out  of  which  they  issued,  for  directions  how  to  appropriate  the 
money,  and  several  of  the  plaintiffs  in  execution  except  to  the  i-uling  of 
the  court  on  such  application,  but  one  writ  of  error  is  allowable,  to  which 

all  must  be  made  parties 280 

6.  When  an  execution  against  the  unsuccessful  party  in  the  Appellate  Court 
is  returned  "no  property  found,"  and  execution  thereupon  issued  against 
the  successful  party,  for  the  costs  occasioned  by  himself,  as  provided  by 
the  statute  (Clay's  Digest  310,  § 25)  and  return  "satisfied,"  an  alias  exe- 
cution may  be  subsequently  issued  against  the  unsuccessful  party. — Mont- 
gomery V.  Montgomery 360 

1.  An  execution,  which  is  le^^ed  on  a  crop  of  cotton  after  it  has  been  re- 
moved from  the  rented  premises  on  which  it  was  raised,  and  stored  in  a 
ware-house  by  the  tenant,  is  entitled  to  preference  over  an  attachment 
subsequently  levied  on  it  at  the  suit  of  the  landlord  for  the  rent  of  the  prem- 
ises, the  former  levy  being  made  in-ignorance  of  the  landlord's  lien,  both  on 
the  part  of  the  sheriff  and  the  execution  creditor. — Grovemor  v.  Davis. . . .  366 

8,  When  an  execution  is  levied  upon  the  lands  of  the  defendant,  and  before 
the  sale  another  execution  issued  on  an  older  judgment  comes  to  the  hands 
of  the  sheriff,  the  plaintiff  in  the  senior  judgment  is  entitled  to  the  pro- 
ceeds of  sale. — ^Bagby,  Gov.,  Ac.  v.  Reeves  et  al 427 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  To  support  a  writ  of  ^*. /a.  issued  under  the  statute  (Clay's  Digest  805, 
§  46)  against  the  securities  of  an  executor,  it  is  indispensable  that  a  ji.fa. 
should  have  been  issued  against  the  executor,  and  returned  "  no  property 
found ;"  otherwise  tlie  execution  against  the  securities  is  void,  and  may  be 
quashed  on  motion. — Poacher  v.  Weisinger  et  al 102 

2.  When  a  writ  and  declaration  proceed  against  the  defendant  as  administra- 
trix, and  all  the  counts  are  so  drawn  as  to  charge  her  in  her  representative 
character  alone,  proof  of  a  demand  against  her  individually  will  not  sup- 
port the  declaration. — Andei-son  v.  Rice,  Admrx. 239 

3.  In  a  suit  against  an  administrator  de  bonis  non,  on  a  note  purporting  to 
have  been  executed  by  his  intestate,  an  admission  made  Ly  the  administra- 
tor in  chief  of  the  genuineness  of  the  signature,  is  not  admissible  against 
the  defendant. — Rogers,  Admr.  v.  Granuis  &  Co 247 

4.  Nor  is  the  implied  admission,  arising  from  judgments  recovered  against  the 
administrator  in  chief  on  notes  signed  in  a  similar  manner,  admissible  evi- 
dence against  the  administrator  de  bonix  non 247 

5.  A  promise  to  pay  out  of  the  assets  of  the  estate  of  the  deceased  debtor 
will  not  bind  the  administrator  personally. — Martin  v.  Black's  Exrs 809 

6.  When  the  administrator  in  chief  fraudulently,  or  without  authority,  makes 
a  sale  of  personal  property  belonging  to  his  intestate's  estate,  the  parties 
in  interest  may  treat  it  as  an  administration ;  and  if  they  elect  to  do  so,  the 
administrator  de  bonis  non  cannot  recover  the  property. — Elliott  v.  Br.  Bk. 
Mobile 845 

7.  It  is  not  ordinarily  necessary  that  the  record  should  show  that  the  adminis- 
trator made  the  affidavits  required  by  law  in  regard  to  the  use  of  the 
money  of  tlie  estate  and  the  names  of  the  heirs  and  legatees.  They  will 
be  presumed  to  have  been  made,  in  the  absence  of  an  exception  for  the 
want  of  them. — Clack's  Heirs  v.  Clack's  Admrs 461 

8.  A  voluntary  sale,  without  any  legal  compulsion,  by  an  executor  de  son 
tort,  confers  on  his  purchaser  no  better  title  than  he  himself  had. — Car- 
penter V.  Going,  Admr. 587 

9.  A  voluntary  purchaser  from  an  executor  de  son  tort,  when  sued  in  trover 
by  the  rightful  administrator,  cannot  show,  in  mitigation  of  damages,  that 
since  his  purchase,  the  executor  de  soti  tort  has  paid  debts  which  the  ad- 
ministrator was  bound  to  pay  in  due  coui-se  of  administration 687 

10.  Whether  under  our  statutes,  the  executor  de  son  tort,  when  sued  in  tro- 
ver by  the  rightful  administrator,  can  show  such  payments  in  mitigation  of 

es.   Qiuere  ? 587 


FORCIBLE  ENTRY  AND  DETAINER. 

1.  Before  the  passage  of  the  act  of  1850,  (pamphlet  Acts  81,)  in  cases  of  forci- 
ble entry  and  detainer,  unlawful  detainer,  etc.,  removed  into  the  Circuit 
Court  by  certiorari,  a  trial  must  have  been  had  on  an  assignment  of  er- 
rors on  the  record  sent  up  by  the  justice  of  the  peace,  and  not  de  novo ; 
and  if  the  party  whose  duty  it  was  to  assign  en-ors.  failed  or  refused  to 
do  so,  the  judgment  of  the  justice  must  have  been  affirmed. — Mahan  v. 
Lester 162 

2.  The  act  of  1850,  which  requires  a  trial  de  novo  to  "be  had  in  such  cases, 
docs  not  apply  to  cases  which  had  been  removed  to  the  Circuit  Court,  and 
which  were  there  pending  at  the  passage  of  the  act 162 
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3.  Where  the  petition  for  a  certiorari  has  been  presented  to  the  Circuit 
Judge,  and  his  fiat  obtained,  and  these  had  been  filed  with  the  clerk  of  the 
Cu'cuit  Court  before  the  passage  of  the  act.  the  jurisdiction  of  that  court 
attached,  and  the  act  of  1850  cannot  apply  to  the  case,  although  the  bond 
required  by  the  judge  was  executed,  and  the  writ  of  certiorari  issued,  af- 
ter the  passage  of  the  act 162 

4.  "When  a  trial  de  novo  is  improperly  had  in  the  Circuit  Court,  in  a  cause 
which  was  there  pending  before  the  passage  of  the  act  of  1850.  the  judg- 
ment founded  upon  the  verdict  of  the  jury  will  be  reversed  in  the  Appel- 
late Court,  although  the  plaintiff  in  error  is  the  party  who  sued  out  the 
certiorari,  and  who  failed  to  assign  errors  in  the  Circuit  Court 162 

FRAUDS,  STATUTE  OF. 

1.  A  promise  to  pay  the  debt  of  another,  which  is  not  reduced  to  writing, 
and  is  not  beneficial  to  the  promisor,  is  within  the  statute  of  frauds,  and 
void. — Martin  v.   Black's  Ex'rs 309 

2.  Under  the  statute  laws  of  North  Carolina,  a  parol  gift  of  slaves  is  null  and 
void.— MeCuUough  &  Wife  v.  Walker  &  Wife 389 

3.  The  "  right  to  dig  and  carry  away  ore,"  from  the  mine  of  another,  is  an  in- 
corporeal hereditament,  or  easement ;  and  any  contract  for  the  sale  of  such 
a  right,  to  be  binding  in  law,  under  the  statute  of  frauds,  must  be  in  writ- 
ing.— Riddle  v.  Brown  et  al 412 

4.  The  retaining  possession  in  this  State  of  personal  property  for  three  years, 
under  a  loan  made  in  another  State,  is  within  the  second  section  of  the 
statute  of  frauds,  unless  the  loan  is  recorded  pursuant  to  its  provisions. 
(Clay's  Dig.  254-5.)— McCoy  v.  Odom 502 

5.  The  possession  of  the  husband,  under  a  loan  to  his  wife  and  children,  is 

the  possession  of  the  loanee  within  the  second  section  of  the  same  statute.  502 

6.  Where  the  donees  of  personal  property  are  minor  children,  residing  with 
their  father,  the  possession  of  the  property  by  the  father  will  be  referred 
to  the  title  of  the  children,  and  is  not  within  the  second  section  of  the  stat- 
ute of  frauds,  although  it  may  have  commenced  imder  a  loan  to  his  wife 
and  children,  ami  there  was  no  actual  change  of  possession 502 

7.  Possession  of  personal  property  for  three  yeai's  under  a  loan,  does  not 
subject  it  to  the  debts  of  the  party  who  has  possession,  unless  his  creditor, 
whQe  it  is  thus  held,  acquires  a  lien  on  it  by  reducing  his  debt  to  judg- 
ment and  taking  out  execution 502 

8.  The  continuous  possession  for  five  years  by  the  husband,  of  slaves  placed 
in  his  possession  by  his  father-in-law,  is  sufficient,  unless  rebutted  by  satis- 
factory proof,  to  raise  the  presumption  of  a  gift. — Pharis  et  aL  v.  Leach- 
man,  Adm'r.  et  al 662 

9.  Although  the  borrower  maj'  have  had  the  continuous  possession  of  slaves 
for  more  than  three  years,  without  the  registration  reqvured  by  the  second 
section  of  tlie  statute  of  frands,  yet  if  the  owner  resumes  the  possession  of 
them  before  a  creditor  acquires  a  lien  upon  them,  they  cannot  be  subjected 

to  the  payment  of  the  borrower's  debts 662 

10.  Where  a  deed  contains  a  general  covenant  of  wan-anty,  and  there  is,  at 
the  time  of  its  execution,  a  paramount  outstanding  title,  by  which  the  ven- 
dee may  be,  or  actually  is  afterwards  evicted,  he  is  a  "  creditor"  of  the 
covenantor,  within  the  meaning  of  the  statute  of  frauds,  (Clay's  Dig.  254,  § 

2,)  from  the  execution  of  the  deed. — Gaonard  et  aL  v.  Eslava  et  aL 732 


INDEX.  867 

11.  lo  this  State,  a  voluntary  oonveyance,  though  made  bona,  fide,  and  in 
consideration  of  natural  lore  and  affection,  is  void  as  to  the  existing  credit' 

ova  of  tlie  grantf»r 782 

12.  "Where  a  husband  purchases  and  holds  bank  stock  in  his  own  name,  as 
trustee  for  liis  wife,  although  tlie  advancement  will  be  held  a  valid  gift  as 
against  his  {Xirsonal  representative,  yet  the  husband  may  revoke  it  at  any 
time  during  his  Lfe,  and  a  court  of  equity  will  subject  it  to  the  payraentof 

his  debts 732 

FRAUDULENT  CONVEYANCES. 

1.  A  deed  of  trust  executed  by  a  deCiulting  guardian  to  indemnify  and  save 
harmless  his  securities,  which  recites  that  the  gi-antor  is  indebted  to  his 
ward  in  an  amount  equal  to,  or  greater  than  the  value  of  the  property 
conveyed  by  it,  and  authorizes  the  trustee  to  sell  whenever  he  may  think 
a  sale  most  conducive  to  the  advancement  of  the  purposes  of  the  trust, 
and  to  permit  the  grantor  to  retain  the  possession  of  all  the  property  until 
the  sale  takes  place,  is  not  fraudulent  on  its  face. — Hopkins  v.  Scott. . . .  179 

2.  When  the  grantor  retains  possession  of  the  property,  conveyed  by  deed  of 
trust  made  in  good  faith,  consistently  with  the  terms  of  the  deed,  his  pos- 
session is  not  a  badge  of  fraud  ;  and  if  it  be  merely  permissive,  it  is  not 
subject  to  levy  and  sale  under  execution  at  law 179 

GAMING, 

See  Celminal  Law. 

GARNISHMENT. 

1.  Defendant  sold  and  dehvered  to  plaintiff  a  slave,  in  consideration  that  the 
plaintiff  would  pay  all  the  debts  then  owing  by  defendant  Plaintiff  after- 
wai"ds  commenced  suit  by  attachment  against  C,  to  whom,  at  the  time  of 
the  sale,  defendant  was  indebted  in  the  amount  of  a  decree  previously 
rendered  against  liim  in  the  Court  of  Probate  in  favor  of  C,  and  defend- 
ant was  smnmoned  as  garnishee,  and  suffered  judgment  to  be  rendered 
against  him,  on  which  execution  was  afterwards  issued.  It  teas  held, 
That  the  execution  could  not  be  set  aside,  and  satisfiiction  of  the  judgment 

be  entered,  on  proof  of  this  agreement — Matthews  v.  Robinson 130 

2,  When  the  ser^'ice  of  an  original  attachment  is  only  made  by  the  summons 
of  a  garnishee,  it  is  erroneous  to  render  judgment  against  the  defendant 
in  attachment,  until  the  garnishee  has  admitted  a  debt  due,  or  property  in 
his  hands,  or  until  a  final  judgment  has  beea  rendered  against  him  for  his 
default— Bratton  v.  McGlothlen 146 

8.  Garnishment  only  lies  to  subject  those  demands  for  which  the  defendant 
in  attachment  could  maintain  debt  or  indebitatus  tummpitit. — Cook  v. 
Walthall 334 

4.  Two  attachments,  issued  by  a  justice  of  the  peace,  were  levied  by  a  con- 
stable on  certain  personal  property  of  the  defendant,  and  plaintiff's  at- 
tachment was  levied  soon  afterwards  by  the  sheriff  on  the  same  property ; 
several  other  attachments  were  subsequently  issued  by  the  justice,  and 
were  also  levied  by  the  constable  on  the  same  property,  and  judgments 
liaving  been  afterwards  rendered  by  the  justice  in  all  the  attachment  suit* 
pending  before  him,  the  property  was  sold  by  the  constable,  and  the  pro- 
ceeds of  sale  paid  over  to  the  justice ;  plaintiff  notified  the  justice  that  he 
claimed  the  surplus  remaining  in  his  hands  after  satisfying  the  two  at- 
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tachmeats  first  levied,  but  the  justice  disregarding  the  notice  paid  over 
the  surplus  to  the  junior  creditors,  and  the  plaintiff  afterwards  summoned 
him  by  process  of  garnishment  as  the  debtor  of  the  defendant.  It  was  held. 
That  these  facts  showed  no  debt  or  demand  which  could  be  reached  by 
process  of  garnishment 334 

5.  When  a  suit  is  pending  in  one  county,  and  a  summons  of  garnishment 
arising  out  of  it  is  sued  out  and  sent  to  another  coimty,  and  is  returned  ex- 
ecuted by  the  sheriff  of  the  latter  covmty,  and  a  judgment  nhi  is  after- 
wards taken  against  the  garnishee  for  failing  to  appear  and  answer,  to  au- 
thorize judgment  final  against  such  garnishee  the  writ  of  scire  facias,  issu- 
ing on  the  judgment  nisi,  must  be  sent  to  the  county  in  which  the  gar- 
nishment was  served,  or  in  which  the  garnishee  resides,  and  be  returned 

by  the  sheriff  of  that  county. — Mon-is  v.  Russell 357 

6.  On  the  trial  of  an  issue  contestbg  the  answer  of  a  garnishee,  who  denied 
an  indebtedness  to  the  defendant  in  attachment,  the  record  of  a  judgment 
recovered  by  the  defendant  agabst  the  garnishee  subsequent  to  the  service 
of  the  garnishment,  is  admissible  evidence  for  the  plaintiff,  to  show  the  re- 
covery of  such  judgment,  and  the  time  of  its  rendition. — Harrell  v.  Whit- 
man    519 

7.  It  is  not  error  to  instruct  the  jury,  that  they  must  find  for  the  plaintiff^  if 
they  believe  that  the  indebtedness  on  which  the  judgment  against  the 
garnishee  was  rendered  existed  prior  to  the  service  of  the  garnishment. .   519 

8.  When  process  of  garnishment  is  sued  out  against  a  firm,  and  judgments 
nisi  and  final  are  rendered  against  them  by  default,  and  the  names  of  the 
parties  composing  the  firm  no  where  appear  in  the  proceedings  against 
them,  tlie  judgment  will  be  reversed,  and  judgment  rendered  in  the  Ap- 
pellate Com-t  quashing  the  proceedings. — James  Reid  <fe  Co.  v.  McLeod. .  576 

9.  It  is  not  necessary  in  such  case  that  the  defendant  should  plead  the  defect 
inabatement 576 

HABEAS  CORPUS. 

1.  Where  a  pi-isoner  moves  the  Circuit  Court  for  bail,  and  the  court  proceeds 
to  examine  fully  the  facts  and  circumstances  attending  the  commission  of 
the  alleged  offence,  it  is  not  error  to  refuse  to  permit  the  prisoner,  after 
having  submitted  all  the  evidence,  to  withdraw  his  motion,  since  the  State, 
as  well  as  the  prisoner,  is  interested  in  it  It  is  the  duty  of  the  coiu-t  to 
proceed  with  the  case,  and  either  bail  the  prisoner,  and  thereby  rid  the 
State  of  the  expenses  of  his  custody,  or  remand  him,  as  the  facts  may  re- 
quire.— Ex  Parte  Campbell 89 

2.  When  an  application  for  habeas  corpus  is  made,  to  obtain  the  petitioner's 
discharge  on  bail,  on  account  of  a  continuance  of  his  case  by  the  State 
upon  the  unsworn  statement  of  the  prosecutor,  if  the  statement  is  reduced 
to  writing  and  sworn  to  at  the  time  the  application  is  made,  it  is  an  an- 
swer to  the  apphcation,  and  justifies  the  court  in  refusing  the  writ 89 

3.  Where  the  record  of  the  court  shows  that  the  facts  and  circumstances,  at- 
tending the  commission  of  the  offence  with  which  a  prisoner  is  charged, 
have  been  fully  inquired  into,  on  an  application  by  the  prisoner  for  bail, 
the  court,  although  not  bound  to  do  so,  may  well  decline  to  hear  another 
application  based  on  the  same  facts 89 

4.  Although  the  ■WTit  of  habeas  corput  u  a  writ  of  right,  yet  the  courts  will 
not  grant  it,  imless  the  party  applying  for  it  shows  such  a  state  of  facts  as 
entitles  him  to  relief 89 
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5.  Notwithstanding  a  judgment  refusing  a  dischai^e,  upon  an  application  for 
bail,  does  not  conclude  the  party  from  again  applying,  yet  it  is  within  the 
sound  discretion  of  the  court,  after  having  fully  examined  the  facts  and 
circumstances  on  tlie  previous  application,  whether  it  will  retiy  them  upon 
a  renewed  application,  or  repose  upon  its  fonner  judgment ;  and  this  dis- 
cretion will  not  be  controlled  by  mandamua 89 

6.  The  action  of  the  Court  of  Probate  on  a  writ  of  habeas  corpus,  cannot  be 
reviewed  in  the  Appellate  Court  on  a  writ  of  error. — Wilkinson  v.  Mur- 
phy    104 

HUSBAND  AND  WIFK 

1.  In  detinue  by  husband  and  wife  jointly,  when  tlie  record  shows  such  title 
in  the  wife  as  would  vest  a  chose  in  action  absolutely  in  the  husband,  and 
is  silent  as  to  the  time  of  the  wrongful  taking  and  detainer  by  tlie  defen- 
dant, the  Appellate  Court  will  presume  in  favor  of  the  correctness  of 
the  judgment  of  the  court  below,  that  the  proof  showed  such  unlawful  ta- 
king and  detainer  to  have  been  before  tlie  marriage. — Mitchell  v.  Cowsert 
and  Wife 186 

2.  In  assumpsit  by  husband  and  wife  jointly,  for  the  use  of  the  wife,  when 
the  declaration  docs  not  aver  that  the  promise  was  made  to  the  wife  dum 
sola,  nor  that  she  was  in  imy  way  the  meritorious  cause  of  action,  it  is  de- 
murrable ;  but  if  judgment  is  rendered  by  default  against  the  defendant, 
and  afterwards  set  aside  on  condition  that  he  shall  plead  to  (he  merits,  the 
condition  is  not  complied  with  by  filing  a  demurrer,  and  jissigniug  as  cause 
of  demurrer  the  want  of  such  necessary  averments  in  the  declaration. — 
Quarles  v.  Waldron  and  Wife 217 

3.  Tlie  husband  is  a  necessary  party  to  the  settlement  of  an  estate,  of  which 
his  wife  is  a  distributee,  had  in  the  Court  of  Probate  since  the  passage  of  the 
acts  of  1848  and  1850,  "securing  to  married  women  their  separate  es- 
tates."— Smith  and  Wife  ct  al.  v.  Hooper,  Ex'r 245 

4.  Therefore,  an  iiTegular  final  decree  of  settlement  and  distribution,  had  in 
the  Court  of  Probate  by  consent  of  all  the  distributees  of  the  estate,  to 
which  the  husband  was  not  a  party,  will  be  reversed  on  writ  of  error  sued 
out  by  the  husband  and  wife  for  the  use  of  the  wife  in  the  name  of  all  the 
distributees,  although  the  wife  appeared  on  the  settlement  by  attorney  in 
fact,  and  consented  to  all  the  proceedings 245 

5.  Husband  and  wife  constitute  b  legal  contemplation  but  one  person,  and 
cannot  therefore,  be  domiciled  in  different  States,  so  long  as  the  relation  re- 
mains unimpaired,  upon  which  their  legal  identity  depends. — Harrison  and 
Saunders  v.  Harrison 629 

6.  Where  the  parties  married  in  South  Carolina,  and  there  resided  for  several 
years,  and  afterwards  removed  to  this  State,  where  the  husband  perma- 
nently settled,  the  wife's  legal  domicil  is  in  this  State,  notwitlistanding  she 
has  been  forced,  by  her  husband's  cruel  treatment,  to  abandon  him,  and 
seek  the  protection  of  her  friends  in  South  Carolina 629 

7.  Where  a  husband  purchases  property  with  his  individual  means,  and  takes 
the  title  in  the  name  of  himself  as  ti'ustee  for  his  wife  and  children,  such 
property  will  be  subjected  to  the  payment  of  his  debts,  on  a  dcfieieney  of 
other  assets;  and  in  such  case  his  personal  representative  must  account  for 
the  rents  and  profits  of  the  real  property,  and  the  hire  of  the  personal 
property,  from  the  service  of  the  bill,  if  necessary  to  supply  the  deficiency. 
Pharis  et  al.  v.  Leachman,  Adm'r,  et  aL 662 
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8.  Where  slaves  are  sent  home  with  a  newly  married  couple  by  the  wife's 
father,  and  are  afterwards  bequeathed  by  him  to  the  wife  for  her  sole  and 
separate  use,  and  the  husband  during  his  life  treats  them  as  his  wife's 
property  secured  to  her  by  her  father's  will,  he  will  be  held  in  equity  to 
have  elected  to  treat  them  as  a  loan,  and  not  as  a  gift,  and  his  representa- 
tive is  bovmd  by  that  election. — Williams,  Adm'r,  v.  Maull 721 

9.  Although  courts  of  law  cannot  regard  contracts  entered  into  between  hus- 
band and  wife  while  that  relation  exists,  yet  courts  of  equity  can  recognize 
and  enforce  them,  in  favor  of  the  wife  against  her  husband's  administi-ator, 
where  the  rights  of  third  persons  are  not  thereby  injuriously  affected. . . .  721 

10.  Where  the  husband  purchases  negroes  in  the  name  of  his  wife,  takes  the 
bills  of  sale  in  her  name,  and  treats  the  negi-oes  during  his  life  as  her 
property,  and  the  property  thus  purcliased  is  a  reasonable  provision  for 
her  under  the  circumstances  of  the  case,  a  court  of  equity  will  uphold  the 
ti*ansaction,  and  secure  the  property  to  the  wife  against  the  claim  of  her 
husband's  administrator 721 

11.  The  facts  that  the  husband  took  the  bills  of  sale  in  the  name  of  his  wife, 
and  always  recognized  the  property  as  belonging  to  her,  disclaiming  all 
ownership  over  it  himself,  are  equivalent  to  a  delivery  of  it  to  her,  and  a 
court  of  equity  will  regard  the  possession  of  husband  and  wife  during  his 
life,  as  the  possession  of  the  wife ;  and  where  the  possession,  under  such  cii'- 
cumstances,  remains  with  the  wife  after  her  husband's  death,  equity  will 
regard  her  as  having  a  beneficial  interest  in  the  property,  and  not  as  hold- 
ing in  trust  for  her  husband's  administrator 721 

12.  Where  a  husband  pm-chases  and  holds  bank  stock  in  his  own  name,  as 
trustee  for  his  wife,  although  the  advancement  will  be  held  a  valid  gift  as 
against  his  pei-sonal  representative,  yet  the  husband  may  revoke  it  at  any 
time  during  his  life,  and  a  court  of  equity  will  subject  it  to  the  payment  of 

his  debts. — Gannard  et  al.  v.  Eslava  et  al 732 

13.  The  case  of  Baker  et  al.  v.  the  Heu's  of  Chastang,  (18  Ala.  417,)  touch- 
ing the  right  of  a  married  woman  in  this  State  to  dispose  of  her  real  estate 

by  will,  and  the  effect  of  the  probate  of  such  a  will,  re-affirmed 732 

See  Separate  Estates  of  Married  Women. 

INDIAN  RESERVATIONS. 

1.  When  the  Government  of  the  United  States  has  made  an  appropriation  of 
land  to  an  Indian  reservee,  under  the  treaty  with  the  Creek  tribe  of  Indians 
of  24th  March,  1832,  a  patent  subsequently  issued  by  tlie  Government 
cannot  defeat  the  prior  right  of  the  Indian  or  his  legal  vendee. — Stephens 

V.  Westwood. 275 

2.  But  although  the  patent  in  such  case  may  be  void,  on  account  of  the  pre- 
vious appropriation  of  the  same  laud  to  an  Indian  reservee,  yet  the  fact  of 
the  previous  appropriation  cannot  be  proved  by  the  bare  recitals  in  another 
patent  subsequently  issued,  so  as  to  enable  the  junior  grantee  to  recover 
against  the  older 275 

3.  In  trespass  to  try  titles,  where  the  plaintiff  claims  under  patent  from  the 
United  States  Government  to  himself  as  the  legal  vendee  of  an  Indian 
reservee  under  the  treaty  of  March  24,  1832,  and  the  defendant  claims 
imder  an  older  patent  from  the  Government,  the  plaintiff  must  prove  the 
location  of  the  Indian  reservee,  as  well  as  that  he  succeeded  to  the  rights 

of  such  reservee 275 
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INDICTMENT. 

1.  "When  an  indictment  is  withdrawn  from  the  docket,  "on  motion  of  the  so- 
licitor, the  leave  of  the  court  being  first  had,  with  pel-mission  to  reinstate 
it  if  necessary,"  and  no  other  step  is  taken  in  the  case  for  more  than  two 
years  after^va^d8,  the  cause  is  discontinued. — Diinkard  v.  The  State 9 

2.  A  slave  may  be  convicted  of  murder  for  the  homicide  of  another  slave. — 
Seabom  and  Jim  v.  The  State 15 

3.  The  Statute  requiring  that  liot  more  than  twenty,  nor  less  than  ten  days, 
shall  elapse  between  the  time  of  sentence  and  execution,  is  directory  mere- 
ly ;  and  if  more  than  twenty  days  are  allowed,  the  judgment  of  conviction 

is  not  thereby  vitiated 15 

4.  A  slave's  voluntary  confessions  of  guilt  ai'c  admissible  evidence  against 
him.  The  facts  that  he  is  a  slave,  and  ignorant,  and  to  some  extent  unac- 
quainted with  tlie  consequences  which  may  attend  the  making  of  such  con- 
fessions, do  not  affect  the  admissibility  of  the  evidence,  but  should  be  con- 
sidered by  the  jury,  in  connection  with  the  admissions,  in  ascertaining  the 
weight  to  be  given  to  them.. 15 

6.  The  caption  of  an  indictment  is  that  entry  of  record  showing  when  and 
where  the  court  is  held,  who  presided  as  judge,  the  venire,  and  who  were 
summoned  and  sworn  as  grand  jurors  ;  and  tliis  caption  is  a  part  of  every 
indictment,  and  need  not  be  repeated  in  any  part  of  it — Reeves  v.  The 
State 33 

6.  An  inilictment  was  entitled  in  the  margin,  "  The  State  of  Alabama,  But  ■ 
ler  county,"  and  iu  the  body  of  the  indictment  it  was  recited  that  "the 
grand  jurors,"  «tc.  "of  the  county  of  Buter  upon'their  oaths  present,"  &,c. 
The  name  of  the  county  was  not  again  repeated,  nor  was  any  other  county 
named.  The  offence  was  charged  to  liave  been  committed  "  in  the  county 
aforesaid."    It  was  held, 

That  the  indictment  was  not  defective.  The  courts  are  bound  to  know  the 
names  of  all  the  counties  in  the  State ;  and  there  being  no  sucli  county 
as  Buter,  the  words  "  in  the  county  aforesaid,"  must  refer  to  the  county 
stated  in  the  margin  of  the  indictment 33 

7.  In  an  iudictment  under  the  act  of  March  6,  1848,  (Pamphlet  Acts)  charg- 
ing the  defendant  with  being  "  engaged  in  the  business  of  liawking  and 
peddling,"  it  is  unnecessary  to  allege  the  facts  which  constitute  hawking 
.-md  peddling.  The  gist  of  the  offence  under  that  statute  is  the  being  en- 
gaged in  the  business  of  hawking,  «tc. — Stcrae  v.  Tlie  State 43 

8.  Where  tho  offence  chaiged  is  complicated,  consisting  of  a  repetition  of 
acts,  or  where  it  includes  a  continuation  of  acts,  it  is  not  necessary  to  set 
them  out  in  the  indictment 43 

9.  The  penalties  prescribed  in  the  act  of  March  6,  1848,  arc  not  repealed  by 

the  subsequent  act  of  February  9,  1850 43 

10.  A  count,  in  an  indictment  for  obstructing  a  pubhc  road, J  which  alleges 
that  the  defendant  "  a  certain  impediment,  to  wit :  a  large  quantity  of 
logs,  sticks,  brushwood  and  dirt,  did  erect  and  cause  to  be  erected,"  «tc.  is 
good. — Sabra Thompson  v.  The  State 54 

11.  It  is  not  necessary  that  the  width  or  grade  of  the  road  chained  to  have 
been  obstructed  should  be  set  out  in  the  indictment 54 

12.  A  crop  which  is  sown  or  planted  in  an  enclosure  after  the  CommissioD- 
ers'  Court  has  passed  an  order  establishing  a  road  through  it  is  not  a 
"  growing  crop,"  within  the  protection  of  the  statute,  (Clay's  Digest^  607, 
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§  4)  although  it  may  be  growing  at  the  time  the  road  is  ordered  to  be  cut 
out 54 

13.  A  literal  interpretation,  which  would  defeat  the  purposes  of  a  statute, 
will  not  be  adopted,  if  any  other  reasoaable  construction  can  be  given  to  it     54 

14.  When  a  person  is  indicted  for  obstructing  a  pubhc  road,  and  it  is  shown 
that  he  had  extended  his  fences  across  the  road  while  a  fonner  order  of 
the  Conmiissioners'  Court  estabhshing  it,  which  was  afterwards  quashed 
by  the  Circuit  Court,  was  in  full  force,  the  record  of  the  fonner  proceed- 
ings had  by  the  Commissioners'  Court  is  irrelevant  and  inadmissible  to 
show  the  defendant's  motive  in  obstructing  the  road  after  it  had  been  again 
established 54 

15.  And  the  admission  of  the  record  for  that  purpose  is  an  error  for  which 

the  judgment  of  conviction  will  be  reversed 54 

16.  The  sm'eties  on  a  forfeited  recognizance  cannot,  by  a  demurrer  to  the 
scire  facias,  test  the  legal  sufficiency  of  the  indictment  against  their  prin- 
cipal A  demurrer  to  the  scire  facias  can  reach  no  further  than  the  re- 
cognizance on  which  the  judgment  nisi  is  founded. — Williams,  Tucker  et 

aL  V.  The  State 6? 

17.  An  indictment  which  charges  that  the  defendants,  a  man  and  a  woman, 
•'  did  live  together  in  fornication,"  is  sufficient. — Lawson  and  Swinney  v. 
The  State 65 

18.  An  indictment  is  good  which  purports  to  be  found  by  "  the  grand  jurors 
for  the  said  State,  sworn  and  charged  to  inquire  for  the  said  county," 
when  the  names  of  the  State  and  proper  county  are  stated  in  the  margin.     65 

19.  In  all  cases,  whether  civil  or  criminal,  involving  a  charge  of  illicit  inter- 
course within  a  limited  period,  evidence  of  acts  anterior  to  that  period 
may  be  adduced  in  connection  with,  and  in  explanation  of,  acts  of  a  similar 
character  occurring  within  that  period,  although  such  former  acts  would 
be  inadmissible  as  independent  testimony,  and,  if  treated  as  an  offence, 
would  be  baned  by  the  statute  of  limitations 65 

20.  Acts  of  indecent  familiarity  witliin  the  limited  period  cannot  be  explain- 
ed by  proof  of  the  subsequent  Ulicit  intercom-se  of  the  parties ;  but  when 
such  acts  of  indecent  familiarity  have  been  explained  by  previous  acts  of 
illicit  intercourse,  then  proof  of  the  subsequent  illicit  intercourse  becomes 
corroborative  or  cumulative  evidence,  and  is  admissible 65 

21.  When  a  man  and  woman  are  jointly  indicted  and  tried  for  living  together 
in  fornication,  the  confessiops  of  the  woman  are  admissible  evidence 
against  herself 65 

22.  But  it  is  the  duty  of  the  court  to  caution  the  jury  that  such  confessions 
can  operate  only  against  the  party  making  them,  and  that  the  other  de- 
fendant cannot  be  convicted,  except  upon  evidence  aliunde  sufficient  to 
establish  his  guilt 65 

23.  The  admission  of  the  woman  that  her  co-defendant  was  the  father  of  a 
bastard  child,  of  which  she  was  deUvered  more  than  twelve  months  after 
the  finding  of  the  indictment,  is  admissible  evidence  against  her,  its  rele- 
vancy being  shown  by  cooneeting  it  with  other  acts  occurring  before  and 
within  the  period  covered  by  the  indictment 65 

24.  The  refusal  of  the  male  defendant  to  pay  the  physician  for  his  profes- 
sional services  rendered  during  the  confinement  of  the  woman,  and  his  de- 
claration that  the  child  was  not  his,  are  not  admissible  evidence  for  him, 
when  unconnected  with  any  conversation  or  admission  offered  by  the  State 
against  b'm 65 
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26.  Th«  fact  of  illicit  connection  between  a  man  and  woman  is  one  which, 
from  its  nature,  can  very  rarely  be  directly  proved,  and  must,  in  the  great 
majority  of  cases,  be  inferred  from  circumstances,  the  weight  and  conclu- 
siveness of  which  vary  according  to  the  situation  and  character  of  the  par- 
ties, the  habits  of  society,  and  other  incidental  circumstances 66 

26.  A  conversation  carried  on  in  the  presence  of  the  woman,  and  in  the  room 
where  she  was  lying,  a  few  minutes  after  she  had  been  delivered  of  a 
child,  between  her  mother  and  the  attending  physician,  as  to  the  person 
to  whom  the  latter  should  look  for  payment  of  his  professional  sei-vices,  in 
whicli  conversation  she  took  no  part,  is  not  admissible  evidence  against 
her,  as  tending  to  shox  her  acquiescence  in  the  truth  of  their  statements. .     65 

27.  When  the  time  of  the  commission  of  the  offence  charged  is  averred  in 
an  indictment  under  a  videlicet,  the  prosecutor  is  not  held  to  proof  of 
it  as  laid ;  but  he  may  prove  that  the  oflFence  was  committed  at  any 
time  before  the  finding  of  the  indictment  within  the  periotl  prescribed 

as  a  bar.--McDade  v.  Tlie  State 81 

28.  An  indictment  under  the  eighth  section  of  the  fourth  chapter  of  the 
Penal  Code,  (Clay's  Digest,  435,  §  8,)  which  charges  the  defendant  with 
selling  "to  a  certain  stave,  whone  name  ix  to  the  jurors  unknown,"  la  fa- 
tally defective,  on  demun-cr,  for  uncertainty. — Francois  v.  Tlie  State 83 

29.  As  a  general  rule,  when  an  indictment  is  defective  on  demurrer,  ad- 
vantage may  also  be  taken  of  the  defect  on  motion  in  arrest  of  judg- 
ment       83 

30.  A  neighborhood  road  is  a  "public  place"  within  tlie  statute  against 
gaming,  it  being  shown  that  the  playing  took  place  near  an  assemblage 
of  persons,  some  of  whom  were  looking  on  at  the  playing,  and  others 
passing  about  at  the  time. — Mills  v.  The  State 86 

31.  The  term  "highway,"  as  used  in  the  statute  against  gaming,  means  a 
public  road,  one  dedicated  to,  and  kept  up  by  the  public,  as  contra-dis- 
tinguished from  a  private  way  or  a  neighborhood  road 86 

See  CannNAi,  Law. 

INSOLVENT  ESTATES. 

1.  A  claim  against  an  estate  regularly  declared  insolvent,  which  has  been 
filed  in  due  time  with  the  clerk,  having  been  taken  from  the  office  for  a 
special  purpose  with  the  permission  of  the  Judge  of  Probate,  and  not  hav- 
ing been  returned  through  inadvertence,  does  not  lose  its  place  as  a  claim 
filed  in  time,  because  it  cannot  be  found  in  the  office  on  the  last  day  al- 
lowed by  law  for  filing  written  objections  to  claims  which  had  been  filed 
against  the  estate. — Ross  v.  Ross 106 

2.  In  contests  under  the  statute  (Clay's  Dig.  194,)  between  the  creditors  of 
ao  insolvent  estate,  it  is  a  proper  practice  for  the  creditor,  against  whose 
claim  an  objection  in  writing  has  been  filed,  to  declare  upon  it,  as  in  a  suit 
at  common  law,  against  the  administrator  de  bonis  non  (defending  in  behalf 
of  the  objecting  creditor,)  as  defendant;  and  the  declaration  is  not  demur- 
rable because  the  creditor,  as  plaintiff,  declares  against  himself,  as  admin- 
istrator de  bonis  non,  as  defendant 105 

3.  A  writ  of  error  does  not  lie  to  reverse  a  decree  of  insolvency  until  a  final 
decree  of  settlement  has  been  rendered,  unless  an  issue  has  been  made  up 
and  tried  under  the  act  of  1 843. — Black's  Creditors  v.  Black's  Adm'ra . , ,  401 

4.  If  an  issue  is  made  up  and  tried,  imder  the  act  of  1843,  a  writ  of  error 
can  only  be  sued  out  within  a  year  from  the  trial  of  such  issue 401 

65 
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5.  A  report  of  the  insolvency  of  an  estate  w-hich  is  in  the  name  of  both  the 
executors  is  sufficient,  although  it  is  signed  by  one  of  them  only,  and  veri- 
fied by  his  oath  alone ;  the  repoi-t  having  been  adopted  by  the  other  exec- 
utor, and  having  been  treated  as  a  sufficient  report  by  the  court  in  order- 
ing a  sale  of  the  decedent's  lands. — Steele  v.  Weaver's  Ex'rs 540 

6.  When  an  estate  was  reported  insolvent  previous  to  the  act  of  1843,  but  no 
progress  was  made  in  tlie  settlement  until  afterwards,  the  subsequent  pro- 
ceedings must  be  regulated  by  that  act 540 

7.  But  the  creditors  in  such  case  would  only  be  bound  to  file  their  claims  against 
the  estate  within  the  time  prescribed  by  the  court  under  the  previous  law, 
and  the  right  to  file  claims  would  also  be  limited  to  the  time  so  pre- 
scribed    540 

8.  The  law  previous  to  the  act  of  1843  made  no  provision  for  contesting 
claims  between  the  creditors ;  when,  therefore,  the  settlement  of  an  estate, 
which  was  reported  insolvent  previous  to  the  passage  of  that  act,  is  to  be 
made  through  an  administrator  de  bonis  non  under  the  act,  the  common 
law  rule  would  prevail,  that  written  objections  to  claims  should  be  filed 
within  a  reasonable  time  after  the  appointment  of  an  administrator  dc 
bonis  non 540 

9.  An  estate  having  been  reported  insolvent,  and  notice  given  to  creditors  to 
file  their  claims  against  it,  under  the  law  existing  pre^nous  to  tlie  act  of 
1 843,  and  no  other  proceeding  being  had  until  after  the  passage  of  that 
act,  it  is  error  for  the  court  to  proceed  at  once  to  a  settlement  with  the  ex- 
ecutors, against  their  objection. — Weaver's  Ex're  v.  Weaver's  Creditors. . .  557 

10.  The  next  step  in  the  proceedings  should  be,  the  appointment  of  a  day  for 
the  executors  to  settle,  and  notifying  the  creditors  to  attend ;  on  that  day 
the  court  should  proceed  to  settle  with  the  executors,  and  the  creditors  to 
choose  an  administrator  de  bonis  non,  and  thenceforward  all  the  proceed- 
ings should  conform  to  the  act  of  1843 557 

11.  When  a  claim  against  an  insolvent  estate  is  properly  filed  in  the  Court 
of  Probate,  and  its  validity  is  not  contested  by  the  administrator,  or  a  cred- 
itor in  the  name  of  the  administrator,  in  the  manner  prescribed  by  the  act 
of  1843,  the  affidavit  of  the  claimant  is  sufficient  to  establish  it  In 
such  case,  the  Judge  of  Probate  lias  no  power  to  call  for  other  proof;  if 
the  affidavit  is  regular,  it  only  remains  for  him  to  allow  the  claim,  and 
charge  the  estate  with  its  payment  pro  rata. — McXeil  v.  Macon's  Adm'r.  772 

12.  When  the  record  shows,  that  a  claim  against  an  insolvent  estate  was 
properly  filed  in  the  Court  oftjProbate,  vei-ified  by  the  affidavit  of  the 
claimant,  and  that  other  evidence  as  to  its  validity  was  aftei-wards  ad- 
duced before  the  judge,  who  rejected  some  of  it,  and  considered  the  re- 
mainder insufficient  to  establish  the  claim,  which  he  consequently  refused 
to  allow ;  and  it  is  not  shovra  by  the  record,  either  affirmatively  or  by  fair 
implication,  that  the  administrator,  or  any  creditor  in  his  name,  ever 
called  in  question  the  justness  or  validity  of  the  claim,  nor  that  any 
issue  was  made  up  to  test  it,  the  proceeding  is  wholly  without  authority  of 
law,  and  the  judgment  of  the  court  rejecting  the  claim  will  be  reversed  on 
error. 

(Chilton,  J.,  dissenting,  held,  that  in  such  case,  if  the  record  fmls  to  show  that 
the  plaintiff  in  error  raised  any  objection  in  the  court  below  to  the  mode 
of  procedure,  or  that  he  was  forced  to  adopt  it,  or  that  a  jury  was  denied 
him ;  and  the  only  errors  assigned  are,  the  rejection  of  the  claim  and  the 
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exclusion  of  the  evidence,  then  the  bill  of  exceptions  should  be  construed 
moet  strongly  against  him,  and  the  Appellate  Court  should  presume,  tliat 
a  formal  issue  was  waived,  and  that  the  plaintiff  consented  to  substitute  the 
judge  for  the  jury,  in  which  case  the  decision  of  the  court  could  not  be  re- 
viewed, except  in  the  exclusion  of  the  evidence 772 

13.  In  such  case,  the  rejection  of  the  claim  is  a  final  judgment,  which  will 
support  a  writ  of  error 772 

14.  When  the  Orphans'  Court  has  acquired  jurisdiction  of  the  settlement  of 
an  estate,  by  the  report  of  insolvency,  personal  notice  of  the  subsequent 
proceedings  to  the  administrator,  is  unnecessary ;  he  is  considered  the  actor, 
and  is  held  to  notice  all  subsequent  proceedings. — Watts  et  aL  v.  Gayle  & 
Bower  et  al 817 

16.  A  decree  of  the  Orphans'  Court  against  an  administrator,  rendered  pre- 
viously to  the  passage  of  the  act  of  1843,  is  equally  conclusive  upon  him 
and  his  securities,  both  as  to  the  claims  allowed  against  the  estate,  and  the 
assets  in  the  administrator's  hands ;  and  the  securities,  in  the  absence  of 
fraud,  cannot  litigate  any  question,  except  those  which  may  arise  upon  the 
factum  of  the  bond,  or  its  legal  sufficiency 817 

INTENDMENTS,  AND  LEGAL  PRESUMPTIONS. 

1.  The  proceedings  of  the  courts  of  the  several  States  composing  the  United 
States,  will  be  presumed  to  be  governed  by  the  common  law,  until  the 
contrary  is  shown. — Hinson  v.  WalL 298 

2.  It  is  not  ordinarily  necessary  that  the  record  should  show  that  the  admin- 
istrator made  the  affidavits  required  by  law,  in  regard  to  the  use  of  the 
money  of  the  estate  and  the  names  of  the  heirs  and  legatees.  They  will 
be  presumed  to  have  been  made,  in  the  absence  of  an  exception  for  the 
want  of  them. — Clack's  Heirs  v.  Clack's  Adm'rs 461 

3.  When  filiation  is  once  established,  the  law  raises  the  presumption  of  legiti- 
macy, and  the  burden  of  proof  is  cast  upon  those  who  assert  the  ill^ti- 
macy. — Weatherford  v.  Weatherford. 648 

4.  But  when  the  evidence,  by  which  filiation  is  established,  also  proves  illegi- 
timacy, the  presumption  of  legitimacy  does  not  arise 648 

6.  The  presumption  of  an  actual  marriage  arising  from  the  fact  of  cohabita- 
tion may  be  rebutted,  by  proof  of  a  subsequent  permanent  separation  be- 
tween the  parties,  without  any  apparent  cause,  and  the  marriage  of  one  of 
them  soon  afterwards. 648 

6.  Where  a  receipt,  which  is  given  for  a  claim  on  a  third  person,  expresses  on 
its  face  that  the  claim  is  to  be  placed  to  the  credit  of  a  judgment,  the  pre- 
sumption is  that  the  claim  is  received  as  an  absolute  payment  of  the 
judgment  pro  tanto ;  and  this  presumption  is  not  rebutted  by  proof  that 
such  third  person  was  insolvent  at  the  time,  and  that  no  portion  of  the 
claim  could  liavebeen  collected  from  him. — Pharis  et  aL  v.  Leachmao, 
Adm'r,  et  al 662 

INTEREST. 

1.  In  an  action  of  debt  upon  a  judgment  rendered  in  Mississippi,  it  is  error  to 
render  judgment  final  by  nil  dicit,  without  the  intervention  of  a  jury,  for 
the  amount  of  the  debt  and  eight  per  cent  interest  thereon  as  damages. — 
Clarke  v.  Pratt 470 

2.  The  court  cannot  take  judicial  notice  of  the  rate  of  interest  in  a  sister  State, 
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from  the  table  of  interest  prepared  by  the  Secretary  of  State  and  append- 
ed to  the  acts  of  the  Legislature,  as  required  by  the  act  of  1848.  The  rate 
of  interest  must  be  asceitained  by  a  juiy,  and  the  table  appended  to  the 
acts  is  only  prima  facie  evidence,  which  may  be  rebutted  by  other  proof. .  470 

3.  In  a  suit  upon  a  judgment  or  decree  of  another  State,  no  interest  can  be 
allowed  unless  proof  is  made  of  the  Liw  prescribing  the  rate  of  interest  in 
that  State. — Harrison  <fe  Saunders  v.  Harrison 629 

4.  The  Appellate  Court  cannot  judicially  notice  the  table  showing  the  rate  of 
interest  in  the  several  States,  required  by  law  to  be  appended  by  the 
Secretary  of  State  to  the  pubUshed  acts  of  the  Legislature.  It  must  be 
offered  in  evidence  in  the  primary  court,  that  the  opposite  party  may  have 

an  opportunity  to  contest  its  correctness 629 

5.  The  law  will  not,  in  the  absence  of  an  express  stipulation  between  the  par- 
ties, compel  one  partner  to  pay  interest  to  his  co-partners  on  the  amount 

by  which  their  capital  exceeds  his. — Desha  &,  Sheppard  v.  Smith 757 

JOINT  TENANTS,  AND  TENANTS  IN  COMMON. 

1.  The  statute  of  this  State  which  abolishes  the  right  of  survivorship  between 
joint  tenants,  (Clay's  Digest,  169,)  applies  only  to  those  who  hold  the  ab- 
solute property  in  their  own  right,  and  not  to  those  who  hold  as  trustees 
merely,  or  in  autre  droit. — Parsons  v.  Boyd 112 

2.  A  contract,  by  which  the  owner  of  land  lets  it  to  another,  and  agrees  to 
receive  as  compensation,  a  portion  of  the  specific  products,  is  a  letting  on 
shares,  although  the  words  usual  in  leases  are  used ;  and  a  tenancy  in  com- 
mon in  the  products  is  created. — Smith  v.  Tankersley 212 

3.  A  sale  of  the  entire  property  in  a  chattel,  by  one  tenant  in  common,  is  a 
conversion,  for  which  trover  may  be  maintained  by  his  co-tenant 212 

4.  The  sale,  by  an  officer,  of  the  entire  property  in  goods  owned  by  two  joint- 
ly, under  an  execution  against  one  of  them,  is  an  abuse  of  his  legal  authori- 
ty, which  renders  him  liable  as  a  trespasser  ab  initio 212 

5.  And  if  the  wrong  doer  has  sold  the  property,  and  received  the  money,  the 
owner  may  waive  the  tort,  and  bring  assumpsit  for  the  money 212 

JUDGMENT  AND  DECREE. 

1.  A  paper  purporting  to  be  a  decree  on  the  final  settlement  of  an  estate, 
signed  by  the  Judge  of  the  Orphans'  Court,  and  filed  among  the  papers  of 
the  cause,  with  the  endorsement  thereon,  "Decree  in  Est.  of  J.  H.,  deceas- 
ed, filed  2d  Monday,  April,  1847,"  also  signed  by  the  Judge,  is  not  the 
judgment  of  the  court  until  entered  of  record. — Hall  v.  Hudson,  Adm'r.. .   284 

2.  A  mere  memorandum  of  the  clerk  stating  the  amount  of  damages  assessed 
by  the  jury,  with  the  words,  "then  judgment  for"  the  sum  so  found,  added, 
does  not  constitute  a  judgment  on  which  an  action  of  debt  can  be  maintain- 
ed, although  the  clerk  certifies,  in  proper  form,  that  it  is  "a  true  and  per- 
fect transcript  and  exemplification  of  the  record. — Hinson  v.  "WalL 298 

3.  The  Circuit  Courts  have  authority,  under  the  statute  of  1824,  (Clay's  Digest 
322,  §  55.)  to  amend  a  judgment  at  any  time  within  three  years  after  its 
rendition,  by  the  correction  of  any  clerical  error  or  mistake,  where  there  is 
sufficient  matter  apparent  on  the  record  to  amend  by. — Lee  v.  Houston, 
Adm'r 301 

4.  A  remittitur  of  the  damages  recovered  in  an  action  of  assumpsit  having 
been  entered  by  mistake,  the  judgment  was  set  aside  at  the  next  term  of 
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the  court,  on  the  motion  of  the  plaintiff,  and  plaintiff  then  dismiBsed  hia  niit; 

and  at  a  subsequent  term,  the  latter  judgment  ■wna  amended  nunc  pro 

tunc,  80  as  to  show  that  the  defenflaut  had  appeared  and  consented  to  the 

vacating  of  the  first  judgment     Held, 

Tliat  the  appearance  and  consent  of  the  defendant  to  the  vacation  of  the 
judgment  must  be  considered  as  a  waiver  of  the  proof  required  by  the 
statute,  or  as  a  judicial  admission  of  the  facts  necessary  to  authorize  the 

court  to  set  aside  the  judgment 801 

6.  A  judgment  rendered  by  a  justice  of  the  i>eace  cannot  be  impeached,  in  a 

collateral  proceeding,  by  proof  that  the  warrant  was  not  Berved  on  one  of 

the  defendants — Lighteey  v.   Harris 409 

6.  A  judgment  rendered  by  a  justice  of  the  peace,  "  for  thirty-seven  dollars 
and  thirty  cents,  on  note  due  26th  December,  1840,  bearing  interest  from 
that  date,  and  cost  of  suit,"  though  informal,  is  not  void  for  uncertainty. 

It  is,  in  legal  effect,  a  judgment  for  §87  80 409 

7.  The  orders  of  a  court  acting  without  authority  are  nullities,  and  may  be  in- 
quired into,  and  impeached,  in  all  other  court*,  before  which  such  orders 
are  brought  and  relied  upon  by  a  party  claiming  a  right  or  benefit  under 
them. — Wightman  v.  Karsner 446 

8.  When  a  motion  is  made  by  the  plaintiffs  in  a  judgment  to  have  certain 
moneys  in  the  hands  of  the  sheriff  applied  to  the  satisfaction  of  their  judg- 
ment, which  motion  is  entertained  by  the  court  and  decided  against  them, 
the  matter  becomes  res  adjudicata,  and  the  action  of  the  court  is  conclu- 
sive untU  reversed,  or  otherwise  set  aside;  and  the  plaintiffs  cannot  bring 
assumpsit  against  the  sheriff  for  the  money. — Laugdon  et  al.  v.  Raiford. . .  682 

9.  A  decree  in  chimccry  is  binding  on  all  who  are  parties  or  privies  to  it,  and 
concludes  them  as  to  every  fact  necessary  to  be  ascertained  before  the  final 
decree  was  rendered. — Hutchinson  v.  Dcaring 798 

10.  A  decree  of  the  Orphans'  Court  against  an  admimstrator,  rendered  pre- 
viously to  the  passage  of  the  act  of  1843,  is  equally  conclusive  upon  him 
and  his  securities,  both  as  to  the  claims  allowed  against  the  estate,  and 
the  assets  in  the  administrator's  hands ;  and  the  securities,  in  the  absence 
of  fraud,  cannot  litigate  any  question,  except  those  which  may  arise  upon 
the  factum  of  the  bond,  or  its  legal  sufficiency. — Watts  et  aL  v.  Gayle  «t 
Bower  et  al 817 

JUDICIAL  SALES. 

1.  On  a  motion  to  set  aside  a  sale  made  under  execution  by  a  constable,  to 
which  the  purchaser  at  tlie  sale  and  the  constable  are  made  defendants,  it 
is  not  a  good  plea  that  the  plaintiff  in  the  motion  had  brought  an  action  of 
trespass  in  the  Circuit  Court  against  the  constable,  for  levying  on  and 
selling  the  property,  and  had  recovered  a  judgment  against  him. — Staun- 
ton V.  Simmons  &,  Simmons 243 

2.  A  sale  for  taxes  due  the  city,  made  by  the  corporate  authorities  of  the 
city  of  Montgomery,  under  the  power  conferred  upon  them  by  the  act  of 
incorporation,  (see  City  Laws,  80,)  has  the  force  and  effect  of  a  sale  under 
judgment  and  execution  from  the  Circuit  Court ;  a  party,  therefore  claim- 
ing under  such  a  sale  must  show  that  the  requisitions  of  the  statutes,  as 
to  the  assessment  of  taxes  and  the  subsequent  proceedings  relative  thereto, 
were  complied  with. — Parker  v.  Doe  ex  dem.  Burgen  <t  PearsalL 261 

8.  Parol  evidence   cannot  be  received  to  show  that  a  meeting  of  the  Mayor 
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and  Aldermen,  or  board  of  assessors,  was  held,  as  requii-ed  by  the  statute, 
(City  Laws,  30,)  for  tiie  purpose  of  correcting  and  sanctioning  the  assess- 
ment     251 

4.  When  the  record  of  the  proceedings  of  the  corporate  authorities  does  not 
show  that  such  a  meeting  was  held,  the  mere  advertisement  of  the  Mayor 
calling  the  meeting  does  not  warrant  the  presumption  that  it  was  held.. .  251 

6.  Nor  can  the  fact  that  the  meeting  was  held  be  inferred  from  the  fact  that 
a  sale  of  cei-tain  taxable  property,  assessed  to  persons  unknown,  was  or- 
dered by  the  City  Council 251 

6.  When  the  decree  of  sale,  in  a  suit  for  the  foreclosure  of  a  mortgage,  autho- 
rizes the  register  to  receive  the  amount  bid  and  to  make  a  conveyance,  the 
bidder  must  be'considered  as  the  purchaser,  fi-om  the  time  he  receives  a 
deed  from  the  register.  From  that  time  the  property  is  at  his  risk,  and  he 
cannot  repudiate  the  contract,  although  the  sale  may  be  set  aside,  before 
confirmation,  for  irregularities. — Jones  &  Blair  v.  Burden 382 

7.  A  judgment  creditor  may  redeem  lands  sold  under  a  decree  of  foreclosure, 
before  the  sale  is  confirmed,  when  the  purchaser  has  paid  the  price  and 
received  a  deed  from  the  register. 382 

8.  A  pm-chaser  who  would  prevent  a  redemption  of  the  lands  by  a  judgment 
creditor,  by  crediting  the  debtor  with  the  amount  proposed  to  be  advanc- 
ed, must  also  be  &  judgment  creditor. 382 

9.  The  death  of  the  judgment  debtor  after  the  sale  under  decree,  does  not 
affect  the  judgment  creditor's  right  to  redeem,  although  the  lien  of  his 
judgment  may  be  thereby  lost 382 

10.  When  an  execution  is  levied  upon  the  lands  of  the  defendant,  and  before 
the  sale  another  execution  issued  on  an  older  judgment  comes  to  the  hands 
of  the  sheriff,  the  plaintiff  in  the  senior  judgment  is  entitled  to  the  pro- 
ceeds of  sale. — Bagby,  Gov.,  (tc.  v.  Reeves  et  al 427 

JURISDICTION. 

1.  Exclusive  power  over  the  importation  of  slaves  is  vested  in  Congress  after 
the  first  day  of  January,  1808,  by  the  ninth  section  of  the  first  article  of 
the  Constitution  of  the  United  States. — The  State  ex  reL  Savary  v.  Caro- 
line, a  slave,  et  aL 19 

2.  The  State  courts  could  at  no  time  exercise  any  jurisdiction  in  cases  of  vio- 
lation of  the  laws  prohibiting  the  slave  trade,  except  such  as  were  author- 
ized by  the  Congi'css  of  the  United  States;  and  all  jui-isdiction  is  now 
taken  away  from  them,  by  the  fourth  section  of  the  act  of  Congress,  ap- 
proved Mai-ch  3,  1819 19 

3.  When  a  court  has  no  jurisdiction  over  the  subject  matter  of  a  suit,  neither 
the  express  nor  the  implied  consent  of  the  parties  will  confer  it 19 

4.  The  Court  of  Probate  has  not  jurisdiction  to  compel  an  administrator  to 
convey  his  intestate's  interest  in  certain  lands,  which  were  sold  by  a  firm 
in  which  the  intestate  was  a  partner,  unless  the  intestate  had  entered  into 
"bond  or  obligation  to  make  title  thereto." — Wilkerson,  Admr.v.  Vinson.   131 

5.  Where  the  subject  matter  of  the  suit  is  without  the  jurisdiction  of  the  court, 
consent  of  parties  cannot  confer  such  jurisdiction,  and  much  less  can  it  be 
conferred  by  mispleading. — Jeffiies  v.  Harbin  et  aL 387 

JUSTICES  OF  THE  PEACE. 

1.  Before  the  passage  of  the  act  of  1850,  (pamphlet  Acts  81,)  in  cases  of  for- 
cible entry  and  detainer,  unlawful  detainer,  dbc,  removed  into  the  Circuit 
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Court  by  certiorari,  a  trial  must  have  beea  had  ou  au  asBigumeut  of  er- 
rors on  tlie  record  sent  up  by  the  justice  of  the  peace,  and  not  de  novo; 
and  if  the  party  whose  duty  it  was  to  assign  errors,  failed  or  refused  to  do 
so,  the  judgment  of  the  justice  must  have  been  affirmed. — Maliau  v. 
Lester 162 

2.  The  act  of  1860,  which  requu'es  a  trial  de  novo  to  be  had  in  such  cases, 
does  not  apply  to  cases  which  had  been  removed  to  the  Circuit  Court,  and 
which  were  there  pending  at  the  passage  of  the  act 162 

8.  A  justice  of  the  peace  has  no  jurisdiction  of  a  suit  against  the  commission- 
ers of  the  sixteenth  section,  for  a  refusal  on  their  part  to  pay  over  to  a 
legal  voter  of  the  township,  Iiis  proportionate  share  of  the  school  fund. — 
Jeffries  V.  Harbin  et  al 738 

LIMITATIONS,  STATUTE  OF. 

1.  An  admission  that  the  debt  is  then  due,  or  that  a  liability  then  exists,  will 
remove  the  bar  of  the  statute  of  limitations,  and  revive  the  cause  of  action. 
Such  an  admission  includes,  not  only  an  acknowledgment  of  the  correct- 
ness or  justice  of  the  demand,  but  also  a  willingness  to  pay  it — Ross  v. 
Ross 106 

2.  The  implied  promise  to  pay,  arising  from  such  an  admission,  is  as  effectual 
to  remove  the  bai*  of  the  statute  of  limitations  and  revive  the  debt,  as  an 
express  promise 106 

3.  A  chai'ge  which  asserts,  "that  it  requires  an  express  promise,  or  some- 
thing equivalent  to  an  express  promise,  to  revive  the  original  cause  of 
action  after  the  statute  has  effected  a  bar,"  is  erroneous ;  because  it  admits 

of  two  constructions,  one  of  which  asserts  an  incorrect  legal  proposition. .   105 

4.  A  sole  executor  may,  by  his  admission,  remove  the  bar  of  the  statute  of 
limitations,  and  revive  a  cause  of  action  against  the  estate  which  he  rep- 
resents ;  and  liis  admissions  will  bind  the  estate  after  his  death. — ^Townes 

&  Nooe,  Exrs.  v.  Ferguson 147 

5.  An  admission  made  by  a  sole  executor,  aft«r  tlie  statute  of  limitations  had 
completed  a  bar,  in  these  words,  "  The  account  is  a  good  one,  but  I  cannot 
pay  it  before  January,  at  which  time  I  will  be  receiving  money  for  the 
hire  of  negroes."  Held  sufficient  to  remove  the  bar  of  the  statute,  and  to 
revive  the  cause  of  action  against  the  estate 147 

6.  When  a  clerk  has  collected  money  on  a  judgment,  the  statute  of  limitations 
does  not  begin  to  run  in  his  favor  imtil  he  is  guilty  of  some  default  with 
respeet  to  it ;  if  he  is  shown  to  have  converted  it,  a  demand  is  unnecessa- 
ry, and  the  statute  begins  to  run  from  the  time  of  the  conversion ;  but  if 
no  conversion  is  shown,  the  statute  begins  to  run  fi-om  the  time  of  a  refusal 

to  pay  on  demand. — McDonnell  v.  Br.  Bk.  Montgomery 313 

7.  The  demand  in  such  case  must  be  made  within  a  reasonable  time  after  the 
collection ;  and  what  is  a  reasonable  time  must  depend  upon  the  peculiar 
circumstances  of  each  particular  case 813 

8.  When  the  declaration  contains  only  the  common  covmts,  and  the  statute  of 
limitations  of  three  years  is  pleaded  as  a  bar,  the  plea  is  bad  unless  it  avers 
that  the  plaintiff's  demand  is  for  an  open  account;  and  this,  though  the 
statute  is  "pleaded  in  short  by  consent" — Brooks  v.  McFarland 488 

9.  Where  an  account  which  is  barred  by  the  statute  of  limitations  is  sent 
through  the  Post  Office  by  the  creditor  to  his  debtor,  at  the  request  of  the 
latter,  who  does  not  respond  to  the  letter  for  several  years,  nor  make  any 
objection  to  the  account,  it  does  not  thereby  become  a  stated  account,  so 
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as  to  revive  the  debt  and  remove  the  bar  of  the  statute  of  limitations. — 
Bryan  v.  Ware  et  aL 687 

10.  Where  an  account  is  placed,  together  with  a  number  of  others,  in  the 
hands  of  an  attorney  for  collection,  pi-oof  that  the  debtor  came  several 
times  to  his  office,  and  examined  the  bundle  of  accounts  in  which  it  was 
filed,  and  made  no  objection  to  either  the  correetnesss  or  justice  of  any  of 
them,  is  sufficient  to  charge  him  with  an  acknowledgment  of  the  justness 

of  the  demand. — McCuUoch,  Admrx.  v.  Judd,  Sons  <fe  Co 'JOS 

11.  In  a  suit  upon  an  account  for  goods  sold  and  delivered,  where  the  defen- 
dant pleads  the  statute  of  limitations  of  three  years,  and  the  plaintiff  re- 
plies specially  "  that  the  account  was  between  merchant  and  merchant," 
proof  that  the  plaintiif  and  defendant  were  both  merchants  at  the  time  the 
goods  were  sold  is  not,  of  itself,  sufficient  to  support  the  replication TOS 

12.  An  account  containing  several  items  of  debit  against  the  defendant  for 
goods  bought,  and  a  single  item  of  credit  for  cash  paid,  is  not  an  account 
arising  out  of  "the  trade  of  merchandize  between  merchant  and  merchant," 
within  the  proviso  of  the  statute  of  limitations,  (Clay's  Digest  328,  §  88.)  103 

MANDAMUS. 

1.  Notwithstanding  a  judgment  refusing  a  dischai^e,  upon  an  application  for 
bail,  does  conclude  the  party  from  again  applying,  yet  it  is  within  the 
sound  discretion  of  the  court,  after  having  fuUy  examined  the  facts  and 
circumstances  on  the  previous  application,  whether  it  will  retry  them  up- 
on a  renewed  application,  or  repose  upon  its  former  judgment ;  and  this 
discretion  will  not  be  controlled  by  mandamus. — Ex  Parte  Campbell-, ....     89 

2.  The  refusal  of  the  court  to  grant  letters  of  administration  to  the  sheriff,  on 
the  application  of  a  party  representing  himself  to  be  a  creditor,  is  not  an 
interlocutory  or  final  order,  within  the  meaning  of  the  act  of  1850,  (pam- 
phlet Acts  33,  §  29,)  from  which  an  appeal  lies.     The  party's  remedy  is 

by  mandamux. — Brenuan's  Admr.  v.  Harris  et  al 185 

3.  When  a  cause  is  improperly  stricken  from  the  docket,  mandamits  is  the 
remedy  to  procure  it  to  be  reinstated. — Ex  Parte  Lowe 330 

4.  A  motion  to  quash  an  original  attachment  is  addressed  to  the  sound  dis- 
cretion of  the  primary  court,  and  its  discretion  will  not  be  controlled  by 
mandamus  from  the  Appellate  Court. — Ex  Paite  Putnam 592 

5.  When  an  amendment  is  allowed  to  au  original  attachment  by  the  primary 
court,  mandamus  does  not  lie  to  vacate  the  amendment 692 

MARRIAGE  AND  DIVORCK 

1.  A  bill  for  a  divorce  is  not  demurrable,  because  it  alleges  two  distinct 
grounds  of  divorce. — Morris  v.  Morris 168 

2.  When  a  bill  alleges  that  the  husband  drove  his  wife  out  of  the  house,  and 
that  he  lives  in  adultery  with  anotlier  woman,  the  case  is  within  the  stat- 
ute, and  is  equivalent  to  an  allegation  that  he  "abandoned  her,"  <fec 168 

3.  In  application  for  divorce,  when  the  answer  admits  the  marriage,  proof 
that  the  parties  had  lived  together  as  man  and  wife  for  more  than  forty 
years,  is  sufficient  evidence  of  the  marriage 168 

4.  The  presumption  of  an  actual  marriage  arising  from  the  fact  of  cohabita- 
tion may  be  rebutted,  by  pi-oof  of  a  subsequent  permanent  separation  be- 
tween the  two  parties,  without  any  apparent  cause,  and  the  marriage  of 
one  of  them  soon  afterwai-ds. — Weatherford  v.  Weatherford 648 

6.  Where  the  parties  married  in  South  Carolina,  and  there  resided  for  sever- 


INDEX.  881 

al  yean,  and  afterwards  removed  to  this  State,  where  the  husbaiKl  per- 
maoently  settled,  the  wife's  legal  domicil  is  in  this  State,  notwithstanding 
she  has  been  forced,  by  her  husband's  cruel  treatment,  to  abandon  him, 
and  seek  the  protection  of  her  friends  in  South  Carolina. — Harrison  dt 
Saunders  v.  Harrison •  •  •  • 629 

6.  No  other  State  has  jurisdiction  to  annul,  or  materially  to  impair  the  mar- 
riage relation  between  citizens  of  this  State ;  and  having  no  jurisdiction 

of  the  subject  matter,  consent  of  parties  cannot  confer  it 629 

7.  Where  the  marriage  was  celebrated  in  South  Carolina,  and  the  husband, 
by  his  cruel  treatment  of  his  wife  while  domiciled  in  that  State,  compelled 
her  to  abandon  him  and  return  to  her  parents,  and  afterwards,  by  promi- 
ses of  amendment,  persuaded  her  to  return  to  him,  which  promises  he 
never  fulfilled,  but  removed  with  her  to  this  State,  and  by  his  renewed 
misconduct  and  ill-treatment  again  compelled  her  to  abandon  him  and 
seek  tlie  protection  of  her  friends  and  relatives  in  Soutli  Carolina,  where 
she  subsequently  filed  a  bill  in  equity  to  compel  him  to  make  provision  for 
herself  and  her  in&nt  child,  and  to  enjoin  him  from  molesting  her.  It  was 
held, 

1.  Tliatthe  decree  of  the  Chancery  Court  in  South  Carolina,  in  accordance 
with  the  prayer  of  the  bill,  was  but  enforcing  the  duties  and  obUgations  of 
the  marriage  relation,  and  did  not  annul  or  materially  impair  it 

2.  That  the  condonation,  on  the  part  of  the  wife,  of  her  husband's  past 
transgressions,  was  rendered  inoperative  by  his  subsequent  ill-treatment, 
and  that  she  became  thereby  remitted  to  her  original  remedy  against 
him. 

8.  That  the  removal  of  the  parties  to  this  State  did  not  deprive  the  wife  of 
her  remedy  for  past  transgressions  in  the  State  of  South  Carolina. 

4.  That  the  wife's  actual  residence  in  South  Carolina  entitled  her  to  the 
remedies  afforded  by  the  courts  of  that  State,  for  her  personal  security, 
and  to  the  provisions  usually  made  by  those  courts  for  maintenance  con- 
sequent upon  the  husband's  ill-treatment  while  domiciled  within  their 
jurisdiction,  provided,  the  court  could  acquire  jurisdiction  over  the  hus- 
band. 

5.  That  the  husband,  by  answering  the  bill  without  objecting  to  the  juris- 
diction of  the  court,  will  be  held  to  have  waived  his  right  to  make  the 
objection,  aud  to  have  conceded  to  tlie  court  the  right  to  proceed 629 

8.  A  decree  for  maintenance  to  the  wife,  rendered  by  the  Court  of  Chancery 
in  South  Carolina,  where  no  divorce  is  by  law  allowed,  to  continue  until 
the  reconciliation  of  the  parties  or  the  death  of  either  one  of  them,  cannot 
be  enforced  in  this  State  against  the  husband  who  liaa  subsequently  ob- 
tained a  valid  decree  of  divorce  in  the  cfourts  of  this  State,  except  for  the 
amount  due  upon  the  decree  at  the  time  the  decree  of  divorce  became  ef- 
fectual But  as  to  this  amount,  the  subsequent  decree  of  divorce  is  no 
estoppel,  although  the  main  allegations  of  the  bill  upon  which  the  divorce 
is  founded  are  in  conflict  with  the  allegations  contained  in  the  wife's  bill  for 
maintenance 629 

MARRIED  WOMEN,  SEPARATE  ESTATES  OF. 

1.  Under  the  statute  of  distribution  in  this  State  prior  to  the  passage  of  the 
acts  of  1848  and  1850,  an  ante-nuptial  agreement  entered  into  between 
husband  aud  wife,  which  stipulated  that  the  wife  "  shall,  during  her  nato- 
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ral  life,  have  the  sole  management  and  control  of"  the  slaves  owned  by 
her  before  marriage,  "  with  the  exclusive  right  to  dispose  of  the  same  at 
her  death,"  vests  the  entire  estate  in  the  slaves  in  the  wife  for  her  separate 
use  ;  and  if  she  die  without  disposing  of  them,  they  go  to  her  administra- 
tor and  next  of  Idn,  and  not  to  her  husband. — Randall,  Admr.  v.  Shrader.  338 

2.  In  the  construction  of  marriage  contracts,  the  question  whether  the  wife, 
on  the  death  of  the  husband,  takes  an  absolute  estate  in  the  property 
brought  by  her  into  the  marriage,  is  entirely  one  of  intention,  to  be  collect- 
ed from  the  general  frame  of  the  instrument;  and  such  intention  wiU  pre- 
vail, although  contrary  to  the  express  words  of  a  particular  clause. — 
Saunders  v.  Saunders'  Admr 710 

3.  A  marriage  contract  was  executed  between  S.  and  his  intended  wife,  M., 
which  provided  that  each  party  should  retain  the  exclusive  interest  in  all 
property,  of  whatever  kind,  owned  by  him  or  her  respectively,  at  the  time 
of  the  marriage,  or  afterwards  acquired  by  purchase,  gift,  devise,  bequest, 
or  descent,  and  disclaim  all  interest  in  the  property  of  the  other.  The  in- 
strument also  contained  the  following  clauses,  viz :  "  And  it  is  here  fully 
and  expressly  intended  to  be  understood,  and  so  agreed,  covenanted,  and 
sanctioned,  that  nothing  is  intended  by  this  instrument,  or  other  contract 
or  imderstanding,  to  deprive  either  the  said  S.  or  M.  from  all  and  every 
right  to  have,  hold  and  enjoy  all  the  provisions,  benefits,  <fcc.,  of  the  law,  as 
now,  or  may  be  hereafter  provided  or  enacted,  governing  estates,  after  the 
death  of  either  of  the  said  parties;  that  the  full  intent  and  raeanmg  of  this 
instrument  is,  that,  at  the  death  of  either  said  S.  or  M.,  this  instrument, 
with  all  its  meaning,  shall  cease  to  be  of  any  effect,  and  of  no  avail,  void 
and  dead,  and  the  surviving  party  enjoy  all  the  privileges,  rights,  and  im- 
munities, as  though  no  contract  ever  existed,  or  written  instrument  had 
between  them,  and  nothing  is  intended  to  prevent  the  law  from  the  control, 
management,  ttc,  as  though  no  contract  did  ever  exist ;  and  nothing  shall 
be  so  construed  as  to  prevent  the  subscribing  parties  fi'om  mutually  enjoy- 
ing the  goods,  chattels,  or  efiects  of  any  kind,  in  the  usual  common  comforts 
and  necessities  of  life,  or  for  the  peace,  happiness,  prosperity  and  advance- 
ment of  the  parties  and  their  families.  In  witness  whereof,  and  intending 
this  instiniment,  with  all  its  meaning,  to  cease  to  be  of  any  effect,  to  be 
void,  cancelled,  annihilated,  and  forever  cease  to  be  of  any  meaning,  and  of 
no  effect,  at  the  death  of  either  of  the  parties,  the  parties  have  hereimto  set 
their  hands,"  &c.    It  v:as  held, 

That  the  wife,  upon  the  death  of  the  husband,  took  an  absolute  estate  in 
the  property  brought  by  her  into  the  marriage VIO 

4.  A  will  contained  the  following  clause :  "I  give  and  bequeath  to  my 
daughter  M.,  to  be  held  in  trust  by  my  executors,  for  her  use  during  her 
natm-al  life,  and  then  for  the  heirs  of  her  body  forever,  the  following  ne- 
groes, (naming  them,)  together  with  their  increase.  It  is  my  will  and  de- 
sire, that  the  labor  and  increase  of  the  said  negroes  shall,  in  no  manner 
whatever,  be  liable  for  the  debts  of  her  present  or  any  future  husband." 
The  wiU  also  provided,  that  if  the  said  M.  should  die  "without  leaving 
issue,"  then  the  executors  should  sell  the  negroes,  and  divide  the  proceeds 
among  the  testator's  heirs  at  law  then  living.    Held, 

That,  as  against  the  personal  representative  of  the  husband,  the  will  crea- 
ted a  separate  estate  in  the  wife,  which  a  court  of  equity  would  protect 
—Williams,  Admr.  v.  Maull 721 
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5.  A  court  of  equity  is  the  proper  forum  in  which  a  wife  should  litigate  with 
her  husbaud'e  pergonal  representative,  her  right  to  property  which  she 
claims  against  him,  as  her  separate  estate  under  her  father's  will  and  by 
post-nuptial  contract  with  her  husband 721 

MISTAKK 

1.  The  Circuit  Courts  have  authority,  under  the  statute  of  1824,  (Clay's  Di- 
gest 322,  §  56,)  to  amend  a  judgment  at  any  time  within  three  years  after 
its  rendition,  by  the  correction  of  any  clerical  error  or  mistake,  where 
there  is  sufficient  matter  apparent  on  the  record  to  amend  by. — Lee  v. 
Houston,  Admr 801 

2,  In  assumpsit  on  a  promissory  note,  a  judgment  by  default  having  been 
rendered,  the  clerk  of  the  court  made  a  mistake  in  computing  the  interest 
due  on  the  note,  and  judgment  was  entered  for  less  than  the  amount  really 
due.  The  defendant  took  the  case  to  the  Supreme  Court,  by  writ  of  error, 
at  the  term  next  ensuing,  but  neglected  to  file  the  transcript,  and  the  judg- 
ment was  affirmed  on  certificate.     Held, 

That  the  plamtiff  in  the  original  judgment  is  entitled  to  go  mto  equity  to 
have  the  mistake  corrected.  (Dargan,  C.  J.  and  Chilton,  J.  dittenting.) 
— Norris,  Stodder  «fc  Co.  v,  Cottrell  et  al 304 

MORTGAGE. 

1.  The  possession  of  t)ie  mortgagee  under  the  mortgage  before  the  law 
day  is  not  adverse  to  the  mortgagor. — McGuire  v.  Shelby 466 

2.  A  mortgagee  who  is  in  possession  of  the  mortgaged  property  before  the 
law  day  under  the  mortgage,  is  bound  to  account  to  the  mortgagor  for 
the  rents  and  profits,  imless  there  is  a  stipulation  to  the  contrary  in  the 
mortgage. — Davis  v.  Lassiter 661 

3.  And  parol  evidence  cannot  be  received,  to  show  that  by  the  terms  of 
the  contract  he  was  to  have  the  possession  of  the  property  without  ac- 
counting for  the  rents  and  profits 661 

4.  A  mortgagor  in  possession  may  hire  or  lease  the  mortgaged  property, 
and  receive  the  rents  and  profits,  until  the  mortgagee  notifies  the  lessee 
or  hirer  not  to  pay  such  rents  or  profits  to  the  mortgagor. — Hutchinson 

T.  Dearing 198 

5.  Notice  from  the  mortgagee  to  the  lessee  or  hirer,  not  to  pay  the  rents 
or  profits  to  the  mortgagor,  intercepts  the  rents  and  profits  then  due 
and  unpaid,  as  well  as  those  which  may  subsequently  accrue,  and  the 
mortgagee  becomes  entitled  to  them 798 

6.  Where  a  mortgagor  of  slaves  put  them  into  the  possession  of  his  son- 
in-law,  imder  the  belief  that  they  would  be  more  profitable  under  his 
control,  and  for  the  purpose  of  enabling  himself  the  more  readily  to 
pay  off  the  mortgage  debt,  and  with  the  agreement  between  them  that 
when  the  debt  was  paid,  they  should  come  to  some  imderstanding  re- 
specting the  value  and  ownership  of  the  slaves,  and  the  mortgagee  was 
apprized  of  this  agreement,  and  assented  to  it,  he  may,  after  notice  to 
the  son-in-law,  bring  assumpsit  against  him  for  the  services  of  the 
slaves,  notwithstanding  he  has  previously  filed  a  bill  of  foreclosure,  and 
obtained  a  final  decree  thereon ;  Provided,  it  appears  that  the  son-in-law 
was  not  made  to  account  for  said  hire  by  the  bilL 798 

NON-CLAIM,  STATUTE  OF. 

1.  Where  the  defendants  claim  the  benefit  of  the  statute  of  non-claim  by 


884  INDEX. 

■way  of  plea,  but  do  not  positively  deny  in  their  answers  the  presentation 
of  complainant's  demand,  proof  of  presentation  by  one  witness  is  sufficient. 
Pilaris  et  al.  v.  Leaehman,  Adm'r.  et  al 662 

2.  In  a  suit  against  an  administrator,  his  admissions  of  the  presentation  of 
the  demand  are  sufficient  to  take  the  case  out  of  the  statute  of  non-claim, 
although  such  admissions  are  made  after  the  lapse  of  eighteen  months  from 
the  grant  of  letters  of  administration 662 

3.  Where  the  suit  is  in  chancery,  for  the  purpose  of  subjecting  to  the  pay- 
ment of  the  intestate's  debts,  property  which  is  standing  in  the  name  of  a 
trustee  for  the  benefit  of  his  wife  aud  children,  and  which  is  alleged  to 
hare  been  purchased  by  the  intestate  with  his  individual  means,  and 
jfraudulently  added  to  the  trust  estate,  the  admission  by  the  administra- 
tor of  the  presentation  of  the  complainant's  demand  is  evidence,  not  only 
against  the  administrator,  but  also  against  the  cestnis  que  trust 662 

4.  A  payment  on  a  claim,  made  by  the  administrator  after  the  lapse  of  eight- 
een months  from  the  grant  of  letters  of  administration,  is  a  fact  tending  to" 
estabUsh  its  due  presentation  within  eighteen  months 662 

5.  The  report  of  insolvency  made  by  the  administrator  after  the  lapse  of 
eighteen  months  from  the  grant  of  letters,  in  which  he  has  returned  a 
claim  as  a  subsisting  debt  against  the  estate,  is  evidence  of  its  due  pre- 
sentation    662 

NOTICE. 

1.  Whatever  is  sufficient  to  put  a  party  upon  inquiry,  is  sufficient  to  chai'ge 
him  with  notice ;  and  a  want  of  notice  of  a  fact,  resulting  from  a  failure 
to  use  proper  diligence  to  ascei-tain  it,  furnishes  no  protection  to  a  party. 
McGehee  v.  Gindrat 95 

2.  A  debtor,  against  whom  a  judgment  had  been  recovered  in  the  name  of 
his  nominal  creditor,  for  the  use  of  a  fictitious  person,  applied  to  the  at- 
torney of  record,  who  was  also  the  attorney  of  the  real  owner  of  the 
judgment,  to  know  who  was  the  true  owner,  that  he  might  settle  the 
judgment  with  him.  The  attorney,  acting  under  the  instructions  of  the 
real  owner,  refused  to  disclose  his  name,  but  informed  the  debtor  that  the 
nominal  plaintiff  had  no  right  to  settle  the  judgment,  and  that  it  had 
been  transferred  to  one  of  his  creditors.  The  debtor  aftei-wards  settled 
the  judgment  with  the  nominal  plaintiff,  and  the  sheriff  returned  the  ex- 
ecution satisfied.  On  motion  by  the  plaintiff,  to  have  the  return  set  aside, 
it  was  held, 

That  the  defendant  could  not  be  charged  with  implied  notice,  from  the 
vague  information  communicated  by  the  attorney,  on  the  ground  that  it 
was  sufficient  to  put  him  upon  the  inquiry,  since  the  inquiry,  as  to  the 
real  owner,  had  been  made,  and  had  proved  futile 95 

3.  An  attorney  will  be  presumed  to  have  read  a  declaration  to  which  pleas 
are  filed  in  the  name  of  a  finn  of  which  he  is  a  partner ;  and  the  record  of 
the  suit  in  which  such  proceedings  were  had,  is  admissible  evidence  in  a 
subsequent  suit  against  the  attorney,  to  prove  actual  notice  to  him  of  the 
plaintiff's  title,  as  set  out  in  said  declai'ation. — Parsons  v.  Boyd 112 

4.  When  the  record  shows  that  the  plaintiff  in  the  judgment,  on  which  the 
execution  issued  which  was  sought  to  be  superseded,  was  a  party  to  the 
proceedings  had  upon  the  supersedeas,  it  cannot  be  assigned  for  error, 
that  he  had  no  notice  of  the  proceedings. — Br.  Bank  Mobile  v.  Coleman. .   140 
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5.  The  notary  who  protestB  a  bill  of  exchange,  is  authorized  to  give  ootioe  of 
its  non-payment ;  and  such  notice  may  be  given  by  mail,  although  the 
actual  holder  and  the  party  to  be  charged  reside  in  the  same  place- 
Greene  V.  Farley 82i 

6.  When  the  Orphan's  Court  lias  acquired  jurisdiction  of  the  settlement  of 
an  estate,  by  the  report  of  insolvency,  personal  notice  of  the  subsequent 
proceedings  to  the  administrator,  is  unnecessary  ;  he  is  considered  the  act- 
or, and  is  held  to  notice  of  all  subsequent  proceedings. — Watts  et  aL  r. 
Gayle  <fe  Bower  et  aL Sll 

PARENT  AND  CHILD. 

1.  Filiation  may  be  established,  at  common  law,  by  a  satisfactory  combina- 
tion of  facts  indicating  the  connection  of  parent  and  child  between  an  indi- 
vidual and  the  fiunily  to  which  he  claims  to  belong  ;  and  the  principal  of 
these  facts  are,  that  he  lias  always  borne  the  name  of  the  person  whom  he 
claims  as  his  £ither ;  that  the  father  has  treated  liim  as  his  child,  and  in 
that  character  has  provided  for  hid  education,  his  maintenance,  and  his 
establishment;  tliat  he  has  been  uniformly  received  as  such  in  society; 
and  that  he  has  been  acknowledged  as  such  by  the  &mily. — Weatherford 
V.  Weatherford 45S 

PARTNERSHIP. 

1.  A  creditor  may  sue  one  or  all  of  the  members  of  a  firm,  on  a  debt  con- 
tracted in  the  firm  name,  and  may  declare  on  the  demand  as  the  individual 
liability  of  the  partner  or  partners  sued. — MeCuUoch,  Adm'r,  v.  Judd  Sons 

i;  Co 70S 

2.  Under  the  statute  of  this  State  (Clay's  Digest  324  §  67)  a  creditor  may 
proceed  to  judgment  against  the  personal  representative  of  a  deceased 
partner,  and  have  execution  against  him  for  his  recovery,  provided,  he 
makes  the  aflSdavit  required  by  the  statute ;  or  he  may  proceed  to  judg- 
ment, without  making  the  affidavit,  but  cannot  have  execution  until  he  has 
sued  the  surviving  partners  to  insolvency 708 

3.  The  law  will  not,  in  the  absence  of  an  express  stipulation  between  the 
parties,  compel  one  partner  to  pay  interest  to  his  co-partners  on  the  amount 

by  which  their  capital  exceeds  his. — Desha  <&  Sheppard  v.  Smith 747 

4.  But  partners  may  enter  into  such  stipulations  respecting  the  division  of  the 
profits,  or  the  advantages  which  each  is  to  derive  therefrom,  as  they  may 
see  fit,  unless  their  pretended  contract  is  a  mere  device  or  cover  for  usury; 
and  such  contract,  being  legal,  would  form  the  rule  by  which  the  rights  of 
each,  in  the  settlement  of  their  joint  affairs,  would  be  ascertained  and  ad- 
justed  747 

5.  The  books  of  a  firm,  to  which  all  the  partners  have  had  free  access,  are 
evidence  for  and  against  each  partner,  in  setting  the  partnership  accounts ; 
and  the  entries  therein  must  be  considered  at  least  prima  facie  correct. . .  747 

6.  When  the  partnership  accounts  Lave  been  made  out  and  settled  after  full 
deliberation,  it  requires  clear  and  convincing  proof  of  error,  and  further 
that  this  error  was  unknown  at  the  time  of  the  settlement  to  the  party 
complaining,  to  induce  a  court  of  equity  to  open  the   account 747 

7.  If  the  evidence  leaves  the  mind  in  doubt  whether  there  is  error  or  not,  the 
court  must  decide  against  the  existence  of  error,  the  burthen  of  proof 
resting  upon  him  wlio  complains  of  errors  in  a  stated  account 747 
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PLEADING  AND  PRACTICE  AT  LAW. 

1.  The  sureties  on  a  forfeited  rect^nizance  cannot,  by  a  demurrer  to  the 
scire  facias,  test  the  legal  sufficiency  of  the  indictment  against  their  prin- 
cipaL  A  demurrer  to  the  scire  facias  can  reach  no  further  than  the  recog- 
nizance on  which  the  judgment  nisi  is  founded. — Williams,  Tucker  et  aL 

V.  The  State 63 

2.  When  the  time  of  the  commission  of  the  offence  charged  is  averred  in  an 
indictment  under  a  videlicet,  the  prosecutor  is  not  held  to  proof  of  it  as 
laid ;  but  he  may  prove  that  the  offence  was  committed  at  any  time  before 
the  finding  of  the  indictment  within  the  period  prescribed  as  a  bar. — ^Mc- 
Dade  v.  The  State 81 

3.  As  a  general  rule,  when  an  indictment  is  defective  on  demurrer,  advantage 
may  also  be  taken  of  the  defect  on  motion  in  an-est  of  judgment — Fi-an- 
cois  V.  The  State 83 

4.  In  debt  on  a  prison  bounds  bond  assigning  breaches,  it  is  a  good  plea  that 
the  prisoner,  within  sixty  days  from  the  date  of  said  bond,  surrendered  him- 
self to  the  jailor,  without  having  committed  any  escape  in  the  meantime. 
Harlan  v.  Thompson 94 

5.  When  the  defendant  contests  only  a  part  of  the  plaintiff's  demand,  and 
asks  a  continuance  of  the  cause,  the  court  may  require  a  confession  of 
judgment  for  the  sum  admitted  to  be  due,  and  grant  a  continuance  as  to  the 
residue. — Gowen  &  Co.  et  aL  v.  Jones 128 

6.  If  execution  issues  for  the  amount  of  the  judgment  confessed,  and  it  is  sat- 
isfied by  the  defendant,  he  cannot  move  to  strike  the  case  from  the  docket, 
nor  take  advantage  of  the  payment  by  pleading  a  former  recovery /)M2S 
darrein  continuance 128 

7.  A  demurrer  to  a  declaration  cannot  properly  be  said  to  be  aplea  to  the 
merits,  except  in  cases  where  a  judgment  on  the  demurrer  in  favor  of  the 
defendant  would  be  a  bar  to  a  subsequent  suit  on  the  same  cause  of  action ; 
and  this  can  never  be  the  case  where  the  declaration  is  defective  only  for 
the  want  of  some  necessary  averment — Quarles  v.  Waldron  and  Wife. . .   217 

8.  In  assumpsit  by  husband  and  wife  jointly,  for  the  use  of  the  wife,  when 
the  declaration  does  not  aver  that  the  promise  was  made  to  the  wife  dum 
sola,  nor  that  she  was  in  any  way  the  meritorious  cause  of  action,  it  is  de- 
murrable ;  but  if  judgment  is  rendered  by  default  against  the  defendant, 
and  afterwards  set  aside  on  condition  that  he  shall  plead  to  the  merits,  the 
condition  is  not  complied  with  by  filing  a  demurrer,  and  assigning  as 
cause  of  demurrer  the  want  of  such  necessary  averments  in  the  declara- 
tion.   217 

9.  A  motion  to  enter  satisfaction  of  a  judgment  and  a  petition  for  a  superse- 
deas are  substitutes  for  the  ancient  writs  of  audita  querela;  and  conse- 
quently, all  issues  of  fact  and  matters  in  pais  must  be  tried  in  the  same 
manner  as  if  the  proceeding  had  been  commenced  by  that  writ — Bruce, 
Adm'r,  v.  Barnes 219 

10.  On  the  trial  of  a  motion  to  enter  satisfaction  of  a  judgment,  the  plaintiff 
has  the  right  to  demand  a  trial  by  jury,  and  to  cross-examine  all  witnesses 
whose  testimony  is  offered  against  him  to  prove  the  fact  of  payment 219 

11.  Where  several  persons  join  as  plaintiflfe  in  an  action  of  assumpsit,  and  the 
plea  is  non  assumpsit,  evidence  tending  to  show  that  the  plaintifis  have  a 
right  to  sue  jointly,  should  not  be  excluded  iirom  the  jmy. — Kirkley  v.  Se- 
garetaL 226 
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1*2.  When  assumpsit  is  brought  in  the  Circuit  Court  for  a  sum  exceeding 
fifty  dollars,  it  is  not  error  to  allow  testimony  to  go  to  the  jury  proving 
an  indebteiluess  of  less  than  fifty  dollars ;  nor  is  it  erroneous  for  tl»e  court 
to  charge  the  jury,  that  if  tliey  believe  such  proof,  they  can  find  for  the 
plaintiff 220 

1 3.  In  such  a  case,  if  the  jury  return  a  verdict  for  a  less  sum  than  fifty  dollars, 
the  plaintiff,  on  making  the  affida^at  required  by  the  statute,  (Clay's  Di- 
gest, 325,  §  75,)  will  be  entitled  to  judgment  for  the  amount  of  the  ver- 
dict with  costs 226 

14.  In  appeal  cases  the  defendant  may  waive  all  objections  to  the  mode  in 
which  he  is  brought  into  court,  and  submit  the  cose,  although  involving 
more  than  fifty  dollars,  to  the  decision  of  the  Circuit  Court,  which,  by 
virtue  of  its  general  jurisdiction  over  the  amount  can  determine  it — 
Yaughau  v.  Robinson 229 

15.  And  by  failing  to  plead  in  abatement  in  the  Circuit  Court,  the  want  of 
jurisdiction  b<.-fore  the  justice,  the  defendant  waives  all  objection  on  that 
ground 229 

16.  On  a  motion  to  set  aside  a  sale  made  under  execution  by  a  constable,  to 
which  the  purchaser  at  tlie  sale  and  the  constable  ai'e  made  defendants,  it 
is  not  a  good  plea  that  the  plaintiff  in  the  motion  had  brought  an  action  of 
trespass  in  the  Circuit  Com-t  against  the  constible,  for  levying  on  and  sell- 
ing the  property,  and  had  recovered  a  judgment  against  him. — Staunton  v. 
Sinmions  &,  Simmons 243 

17.  When  a  nonsuit  i*  taken  which  is  aftcrwai-ds,  on  a  subsequent  day  of  the 
term,  set  aside  "on  the  payment  of  all  the  costs  of  suit,"  and  the  costs  are 
not  paid  until  after  the  adjournment  of  cjourt,  the  cause  cannot  be  stricken 
from  the  docket  on  raotioa — Parker  v.  Doe  ex  dem.  Burgen  &  PearsalL . .  261 

18.  In  assumpsit  against  husband  and  wife,  on  a  note  executed  by  the  wife 
dum  sola,  two  writs  having  been  issued,  but  only  one  sei-ved  on  each  de- 
fendant in  different  counties,  it  is  not  error  to  refuse  a  motion  to  quash  the 
writs,  on  the  ground  that  there  was  no  endorsement  showing  that  they 
were  for  one  and  the  same  cause  of  action.  Such  objections  must  be 
pleaded  in  abatement,  if  the  defendant  wishes  to  avail  himself  of  his  right 

to  review  the  decision  of  the  court  below. — Johnson  <fc  Wife  v.  King 270 

19.  Where  a  sheriff,  having  sold  property  under  sundry  executions,  apphes  to 
the  court  out  of  which  they  issued,  for  directions  how  to  appropriate  the 
money,  and  several  of  the  plaintiffj  in  execution  except  to  the  ruling  of 
the  court  on  such  application,  but  one  writ  of  en-or  is  allowable,  to  which 

all  must  be  made  jMiilies. — Br.  Bank,  Decatur  v.  McCoUum 280 

20.  When  a  new  trial  is  granted  to  the  defendant  "  on  the  payment  of  all  the 
costs  of  suit,"  the  order  is  not  an  absolute,  but  a  conditional  grant  of  a 
new  tiial,  and  its  effect  is  to  keep  tlie  cause  in  court  sub  judice  until  the 
next  term. — Ex  Parte  Lowe ....   380 

21.  And  if  the  costs  are  paid  during  vacation,  or  before  the  cause  is  called  up 
for  action  by  the  court  at  the  next  succeeding  term,  the  condition  is  com- 
plied with,  and  the  effect  of  such  a  payment  is  to  place  the  cause  on  the 
docket  for  trial 880 

22.  When  a  cause  b  improperly  stricken  from  the  docket,  mandamus  is  the 
remedy  to  procure  it  to  be  reinstated. 880 

28.  A  declaration,  which  unites  a  count  against  the  defendant  as  adaunistra- 
tor  de  bonis  non  with  a  count  against  him  individually,  is  demurrable  for 
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misjoinder  of  counts ;  and  tlie  objection  may  be  taken  on  general  demurrer 

to  the  whole  declaration. — Godbold  v.  Roberts,  Adm'r 354 

24.  In  a  declaration  on  a  written  agreement  containing  several  distinct  stipula- 
tions to  be  performed  by  the  defendant,  some  of  which  have  been  perfoi'm- 
ed,  it  is  not  necessaiy  that  the  breach  assigned  should  negative  the  per- 
formance of  the  defendant's  contract  in  toto,  but  it  will  be  sufficient  if  it 
avers  non-performance  in  any  one  particular,  and  shows  that  the  plaintiff 
has  a  good  cause  of  action. — Montgomery  Manufactui'ing  Co.  v.  Thomas. .  473 

25.  When  the  declaration  assigns  a  sufficient  breach,  and  shows  a  good  cause 
of  action,  unnecessary  averments,  which  are  added  by  way  of  inducing 
special  damages,  are  mere  surplusage,  and  furnish  no  ground  for  demurrer.  473 

26.  When  the  declaration  contains  only  the  common  counts,  and  the  statute 
of  limitations  of  three  years  is  pleaded  as  a  bar,  the  plea  is  bad  unless  it 
avers  that  the  plaintiff's  demand  is  for  an  open  account ;  and  this,  though 

the  statute  is  pleaded  "  in  short  by  consent." — Brooks  v.  McFarland 483 

27.  When  a  cause  is  submitted  upon  an  agreed  statement  of  facts,  the  court 
can  only  decide  the  questions  of  law  arising  upon  those  facts,  and  it  will 
not  infer  the  existence  of  other  facts  from  those  which  are  admitted. — Bott 

V.  McCoy  &  Johnson 578 

28.  When  the  judge  is  substituted  for  the  jury,  by  consent  of  parties,  his  de- 
cisions upon  questions  of  fact  will  not  be  revised  by  the  Appellate  Court. .  578 

29.  When  a  cause  is  withdrawn  from  the  docket,  and  leave  given  at  the  same 
time  to  reinstate  it,  but  the  cause  is  not  reinstated  and  no  steps  are  taken  in 
regard  to  it  until  after  the  lapse  of  two  years,  the  cause  is  discontinued, 
and  cannot  then  be  reinstated. — Griffin  et  aL  v.  Osbourne  &  Co 595 

PRINCIPAL  AND  SURETY. 

1.  When  an  execution,  which  has  been  levied  on  property  of  the  principal 
debtor  sufficient  to  satisfy  it,  is  returned  by  order  of  the  plaintiff,  and  the 
property  released,  the  surety  is  discharged. — State  Bank  v.  Edwards  <fe 
Walke 512 

2.  A  security  who  has  paid  off  a  joint  judgment,  obtained  by  their  common 
creditor  against  himself  and  his  co-surety  and  their  principal,  is  not  enti- 
tled to  a  summary  judgment  on  motion  against  his  co-surety,  either  under 

the  act  of  1821  or  that  of  1839.— Nation  v.  Roberts 544 

3.  The  acts  of  1821  and  1839,  (Clay's  Digest  531,  533,)  which  give  summary 
judgments  in  certain  cases  against  securities,  are  in  derogation  of  the  com- 
mon law,  and  must  be  so  construed  as  not  to  embrace  cases  which  are  not 
within  their  legitimate  meaning 544 

PROBATE,  COURT  OF. 

1 .  The  action  of  the  Court  of  Probate  on  a  writ  of  habeas  corpus,  cannot  be 
reviewed  in  the  Appellate  Court  on  a  writ  of  error. — Wilkinson  v.  Mur- 
phy    1 04 

2.  A  claim  against  an  estate  regularly  declared  insolvent,  which  has  been  filed 
in  due  time  with  the  clerk,  having  been  taken  from  the  office  for  a  special 
purpose  with  the  permission  of  the  Judge  of  Probate,  and  not  having  been 
returned  through  inadvertence,  does  not  lose  its  place  as  a  claim  filed  in 
time,  because  it  cannot  be  found  in  the  office  on  the  last  day  allowed  by 
law  for  filing  written  objections  to  claims  which  had  been  filed  against  the 
estate. — Ross  (Creditor)  v.  Ross  (Administrator.) 104 
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8.  In  contests  under  the  statute  (Clay's  Dig.  194.)  between  the  creditors  of 

an  insolvent  estate,  it  Ls  a  proper  practice  for  the  creditor,  against  whose 
claim  an  objection  in  writing  has  been  filed,  to  declare  upon  it,  as  in  a 
suit  at  common  law,  against  the  administrator  de  bonis  uon  (defending  in 
^  behalf  of  the  objecting  creditor),  as  defendant;  and  tlie  declaration  is  not 
demurrable  because  the  creditor,  as  pluintiiT,  declares  against  himself,  as 
administrator  de  bonis  uon,  as  defendant 106 

4.  The  Court  of  Probate  has  not  jurisdiction  to  compel  an  administrator  to 
convey  his  intestate's  interest  in  certain  lands,  which  were  sold  by  a  firm 
in  which  the  intestate  was  a  partner,  unless  the  intestate  had  entered  into 
"bond  or  obligation  to  make  title  thereto." — Wilkerson,  Adm'r.  v.  Vinson.  181 

5.  The  husband  is  a  necessary  party  to  the  settlement  of  an  estate,  of  which 
his  wife  is  a  distributee,  had  in  tlie  Court  of  Probate  since  the  j)ai>sage  of 
the  acta  of  1S48  and  1850,  "  securing  to  married  women  their  separate 
estates." — Smith  and  Wife  et  al.  v.  Hoopei',  Executor 246 

6.  Therefore,  an  irregular  final  decree  of  settlement  and  distribution,  liad  in 
the  Court  of  Probate  by  consent  of  all  the  distributees  of  the  estate,  to 
which  the  husband  was  not  a  party,  will  be  reversed  on  a  writ  of  eiror 
sued  out  by  the  husband  and  wife  for  the  use  of  the  wife  in  the  name  of  all 
the  distributees,  although  the  wife  appeared  on  tlie  settlement  by  attor- 
ney in  fact,  and  con.-'ented  to  all  the  proceedings 246 

7.  A  paper  purporting  to  be  a  decree  on  the  final  settlement  of  an  estate, 
signed  by  the  Judge  of  the  Orphans'  Court  and  filed  among  the  papers  of 
the  cause,  with  the  endorsement  thereon,  "  Decree  in  Est  of  J.  H.  deceas- 
ed, filed  2d  Monday,  April,  1847,"  also  signed  by  the  judge,  is  not  the 
judgment  of  the  court  until  entered  of  reeoi-d. — Hall  v.  Hudson,  Adm'r.. . .  284 

8.  The  Judge  of  Probate  is  not  entitled  to  any  fee  for  "  certificates  of  filing 
bond  for  costs,"  nor  for  "  fiUug  depositions,  and  certificates  of  filing  the 
same." — Rainer  v.  McElroy 847 

9.  A  paper,  purporting  to  be  a  final  decree,  ascertaining  the  amount  in  the 
hands  of  the  administrator,  and  the  share  of  each  distributee  of  the  estate, 
signed  by  the  judge  of  the  Orphans'  Court,  and  filed  among  the  papers  of 
the  cause,  is  insufficient  to  authorize  the  rendition  of  a  decree  at  a  subse- 
quent term,  nunc  pro  tunc,  when  it  does  not  appear  that  it  was  ever  re- 
corded or  entered  on  the  minutes  of  the  court,  or  that  any  note  or  mem- 
orandum of  any  final  decree  had  been  made  in  any  book  of  the  oflSce. — 
Hudson  T.  Hudson 864 

10.  In  revising  a  decree  of  the  Court  of  Probate,  it  is  competent  for  the  Ap- 
pellate Court  to  declare  the  proceedings  regular  to  a  certain  point,  and  to 
reverse  from  the  point  where  the  first  irregularity  or  error  oommenced. 
Jones.  Adm'r.  v.  Dyer  and  Wife 878 

11.  But  when  a  decree  is  generally  reversed  and  remanded,  the  effect  of  the 
judgment  of  reversal  is  to  vacate  the  decree  in  toto,  and  the  parties  affect- 
ed by  it  then  stand  in  precisely  the  same  position  as  if  it  had  never  been 
rendered 873 

12.  Therefore,  when  a  decree  of  the  Court  of  Probate,  rendered  on  the  final 
settlement  of  an  administrator's  accounts,  is  generally  reversed  and  re- 
manded by  the  Appellate  Court,  the  administrator  may  introduce  addi- 
tional evidence,  on  another  settlement,  to  disehai^e  himself  of  an  item 
with  which  he  was  chained  on  the  former  settlement,  and  with  which 

56 
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the  Appellate  Court  held  ho  Avas  properly  chargeable  on  the  evidence 
then  before  the  court 3*73 

13.  Wheu  the  record  shows  that  there  were  minor  heirs,  it  should  also 
show  that  they  were  represented  on  the  final  settlement  by  a  guardian, 
or  guardian  ad  litem ;  and  if  it  does  not,  the  decree  will  be  reversed  on 
error. — Clack's  Heirs  \ .  Clack's  Admr's 461 

14.  The  settlement  of  au  administrator,  Avhieli  has  been  c(>mmenced  in  the 
Orphans'  Coui-t,  may  l>e  withdrawn  from  that  tribunal,  and  taken  into  a 
Court  of  Chaneeiy,  whenever  the  powers  of  the  former  court  arc  inade- 
quate to  the  exigenc}-,  and  cannot   afford  a  suflScient  lemedy. — Pharis 

et  aL  V.  Lcachman,  Adm'i-.  et  al 662 

15.  "Where  a  bill  is  filed  by  a  creditor  to  pureue  certain  real  and  pereonal 
property,  which  is  standing  in  the  name  of  a  trustee  for  the  wife  and 
children  of  the  debtor,  and  which  the  bill  alleges  was  fraudulent,y  added 
to  their  estate  by  the  debtor,  and  the  debtors  estate  has  been  reported 
insolvent,  chancery  may  take  jurisdiction  of  the  case,  and  withdraw  the 
administration  from  tlie  Court  of  Probate 662 

16.  A  legatee  cannot  pioceed  in  the  Court  of  Probate  against  an  executor  to 
recover  a  legacy,  before  the  expiration  of  eighteen  months  from  tlie  grant- 
ing of  letters  testamentary. — Horton,  Ex'j\  v.  Averett "719 

17.  A  judgment  rendered  by  the  Court  of  Probate  against  an  executor,  in  fa- 
vor of  the  legatee,  before  a  final  settlement  of  the  estate  by  the  executor, 

is  eiToneous 719 

18.  When  a  devisee's  imdivided  interest  in  real  estate  is  sold  under  execu- 
tion at  law  against  him,  and  tlie  land  is  afterwards  sold  under  an  order 
of  the  Court  of  Probate,  for  the  pm-pose  of  distribution,  the  purchaser  at 
the  sheriflf's  sale  of  the  devisee's  undivided  interest,  cannot  petition  the 
Court  of  Pi'obate  for  a  distribution  of  the  proceeds  of  sale,  under  the  stat- 
ute which  allows  devisees,  legatees  and  distributees  to  have  a  distiibution 
of  the  estate  after  the  lapse  of  eighteen  months,  (Clay's  Digest,  196,  §^ 
23,  24,)  (Dargan,  C.  .J.,  and  Ligon,  J.,  diaitenting.) — Smith  &  Loveless, 
Adm'rs.  v.  Hall 777 

REDEMPTION  OF  LANDS. 

1.  A  judgment  creditor  may  redeem  lands  sold  under  a  decree  of  foreclo- 
sure, before  the  sale  is  confirmed,  when  the  purchaser  has  paid  the  price 
and  received  a  deed  from  the  register. — Jones  &  Blair  v.  Burden 382 

2.  A  purchaser  who  Avould  prevent  a  redemption  of  the  lauds  by  a  judgment 
creditor,  by  creditbg  the  debtor  with  the  amount  proposed  to  be  advanced, 
must  also  be  &  judgment  creditor 382 

3.  The  death  of  the  judgment  debtor  after  the  sale  under  decree,  does  not 
affect  the  judgment  creditor's  right  to  redeem,  although  the  lien  of  his 
judgment  may  be  thei-eby  lost. 882 

BENT. 

1.  In  assumpsit  for  the  use  and  occupation  of  lands  for  two  years,  it  is  not 
error  for  the  court  to  refuse  to  dismiss  the  suit,  either  of  its  own  motion,  or 
at  the  instance  of  the  defendant,  upon  the  plaintiff's  statement  that  he  had 
never  claimed  but  for  one  year's  occupation,  and  that  the  suit  was  brought 
at  the  instance,  and  for  the  benefit,  of  another  person,  who  had  indemnified 
him  against  the  costs. — Smith  v.  Wooding 824 
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2.  Nor  U  it  error  to  refuse  to  permit  such  voluntary  statement  to  be  proveo 

to  the  jury 824 

3.  When  a  vendee  enters  into  the  possession  of  land  under  a  parol  contract  of 
purchase,  by  the  terms  of  which  he  was  to  pay  "  $500  down,  and  $600 
twelve  months  afterwards,"  and  he  entirely  fails  to  pay  the  purchase  mo- 
ney, and,  after  remaining  in  possession  for  more  than  twelve  mouths,  abwi- 
dons  tlie  land,  the  vendor,  if  he  is  in  no  fault,  may  recover  in  assumpsit, 
for  the  use  and  occupation,  the  value  of  the  land  during  the  time  the  ven- 
dee so  held  it 824 

4.  An  execution,  which  is  levied  on  a  crop  of  cotton  after  it  has  been  removed 
from  the  rented  premises  on  which  it  was  raised,  and  stored  in  a  ware* 
house  by  the  tenant,  is  entitled  to  preference  over  au  attachment  subse- 
quently levied  on  it  at  the  suit  of  the  landlord  for  the  rent  of  the  premises, 
the  former  levy  being  made  in  ignorance  of  the  landlord's  lien,  both  on  the 
part  of  the  sheriff  and  the  execution  creditor. — Governor  v.  Davis 366 

5.  In  an  action  on  a  promissory  note  which  purports  on  its  face  to  have  been 
given  "  for  the  rent  of  land,"  the  defendant  cannot  introduce  parol  proof  to 
show  that  the  payee  also  agreed  to  repair  the  fencing  aroiuid  the  land,  and 
that  he  failed  to  do  so,  in  consequence  of  which  failure  defendant's  crop 
was  damaged  by  the  breaking  in  of  stock — Evans  v.  Bell 509 

6.  The  plaintiff  cannot  recover  under  the  common  counts,  in  assumpsit  for 
use  and  occupation,  when  the  pro<)f  shows  that  there  was  a  special  agree- 
ment between  the  parties,  by  the  terms  of  which  the  plaintiff  was  to  re- 
ceive a  specified  qiuuitity  of  lumber  for  the  rent  of  the  premises,  aud  it  is 
not  shown  that  by  the  agreement  any  value  in  money  was  placed  on  the 
lumber. — Oswald  v.  Godbold 81 1 

7.  The  statute  of  this  State  (Clay's  Digest  505,  §  1)  does  not  embrace  those 
contracts  for  rent  which  contain  a  reservation  o£  rent  to  be  paid  in  specific 
articles,  the  value  of  which  is  not  ascertained  by  the  agreement  of  the 
parties 811 

SCIRE  FACIAS. 

1.  The  sureties  on  a  forfeited  recognizance  cannot,  by  a  demurrer  to  the 
scire  facias,  test  the  legal  sufficiency  of  the  indictment  against  their  prin- 
cipal A  demurrer  to  the  scire  facias  can  reach  no  further  tlian  the  re- 
cognizance on  which  the  judgment  nisi  is  founded. — Williams,  Tucker,  et 

aL  V.  The  State 63 

2.  When  a  suit  is  pending  in  one  county,  and  a  summons  of  garnishment  aris- 
ing out  of  it  is  sued  out  and  sent  to  another  county,  and  is  retiuued  executed 
by  the  sheriff  of  the  latter  county,  and  a  judgment  nisi  is  afterwards  taken 
against  the  garnishee  for  failing  to  appear  aud  answer,  to  authorize  a  judg- 
ment against  such  garnishee  the  writ  of  scire  facias,  issuing  on  the  judgment 
nisi,  must  be  sent  to  the  county  in  which  the  garnishment  was  served,  or 
in  which  the  garnishee  resides,  aud  be  returned  by  the  sheriff  of  that  comity. 
Morris  v.  Russell 867 

SET-OFF. 

1.  When  a  suit  is  brought  against  husband  and  wife  on  a  note  executed  by 
the  wife  dum  sola,  the  husband  may  set-off  one-half  of  the  amount  paid  by 
him  before  suit  brought  on  a  judgment  which  was  recovered  against  the 
wife  dum  sola  and  tiie  plamtiff,  on  a  note  executed  by  them  jomtly. — 
Johnson  <&  Wife  t.  King 210 
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2.  But  he  cannot  set  off  such  a  payment  made  by  him  after  the  institution  of 
the  suit 270 

3.  Therefore,  where  two  such  judgments  were  recovered,  one  of  which  was 
paid  by  the  husband  before,  and  the  other  after  the  institution  of  the  suit, 
a  charge  tliat  he  was  entitled  •'  to  set-ofF  one-half  of  the  amount  paid  by  him 

on  said  judgments,"  is  properly  refused 270 

SHERIFFS. 

1.  The  payment,  by  the  sheriff,  of  a  judgment  recovered  against  himself,  for 
his  failure  to  make  the  money  on  an  execution,  is  not  a  satisfaction  of  the 
original  judgment,  unless  the  defendant  adopts  the  payment,  and  insists 
upon  it  as  a  satisfaction  of  the  judgment  against  himself. — Poe,  Sheriff,  v. 
Dorrah 288 

2.  If  the  sheriff  pays  off  and  discharges  the  judgment  against  himself,  and 
the  surety  on  the  forthcoming  bond  insists  on  su''h  payment  as  a  satisfac- 
tion of  the  judgment  on  which  he  has  become  liable  by  reason  of  the  for- 
feiture of  the  bond,  he  thereby  becomes  liable  to  tlie  sheriff  for  money  paid 

for  his  use , 288 

3.  The  release  by  the  plaintiff  of  his  own  property,  which  had  been  levied 
on  as  the  property  of  the  defendant  in  execution,  does  not  discharge  the 
sheriff  from  liability,  for  not  making  the  money  out  of  property  which 
really  belonged  to  the  defendant 288 

4.  Nor  can  the  sheriff  claim  to  be  discharged  from  liability,  because  the 
plaintiff  releases  a  levy  on  property  to  which  a  claim  is  interposed  by  a 
third  person,  and  bond  given  to  try  the  right  of  property  according  to 
the  statute : 288 

5.  A  sheriff  is  not  entitled  to  any  fee  for  "  entering  and  returning  notices," 
nor  for  "  entering  subpoenas." — Rainer  v.  McElroy 347 

6.  A  party  injured  by  the  sheriff's  false  return  on  a  writ  of  capias  ad  re- 
sponleal'nn,  hn  his  renaely  ajiinst  the  sheriff.  Or,  if  the  writ  be  re- 
turned, "executed,"  when  in  fact  it  was  not,  and  judgment  by  default 
goes  againsi  the  defendant  on  a  claim  to  which  he  has  a  good  defence, 
chanceiy  will  afford  relief — Martin  v.  Barney 369 

7.  When  a  motion  is  made  by  the  plaintiffs  in  a  judgment  to  have  certain 
moneys  in  the  hands  of  the  sheriff  applied  to  the  satisfaction  of  their  judg- 
ment, which  motion  is  entertained  by  the  court  and  decided  against  them, 
the  matter  becomes  res  adjudicata,  and  the  action  of  the  court  is  conclu- 
sive until  reversed,  or  otherwise  set  aside ;  and  the  plaintiffs  cannot  bring 
assumpsit  against  the  sheriff  for  the  money. — Langdon  et  al  v.  Raiford. .  532 

SLANDER. 

1.  When  "not  guilty,"  and  "  justification,"  are  pleaded  to  an  action  of  slander, 
the  latter  plea  does  not  amoimt  to  an  admission  of  record  of  the  speaking  of 
the  words  chained.  The  statute  (Clay's  Digest,  332,  §  109)  confers  upon 
the  defendant  the  right  to  plead  as  many  matters  as  he  may  think  neces- 
sary to  his  defence. — Wright  v.  Lindsay 428 

2.  In  an  action  of  slander  for  words  spoken,  chargbg  the  plaintiff  with  steal- 
ing, if  the  words  are  proved  to  have  been  spoken  in  relation  to  a  transac- 
tion which  would  not  amount  to  a  charge  of  larceny,  such  proof  will  pro- 
tect the  defendant  from  all  legal  consequences,  except  those  resulting  from 
tpeeial  damages 428 
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SUMMARY  judgments! 

1.  An  accommodatioD  endorser  of  a  bill  of  exchange  is  not  entitled  to  a  sum- 
mary judgment,  on  motion  against  bis  principal,  under  the  act  of  1821, 
(Clay's  Digest,  331,  §  8.)— Stodder,  Ex'r.  v.  Cardwell 223 

2.  When  two  pei*sous  sign  their  name  to  a  blank  foi-m  at  the  bottom  of  a  vrit 
acknowledging  themselves  security  for  the  costs  of  suit,  their  contract  is 
joint  only,  and  not  joint  and  several  either  at  common  law  or  under  the 
statute  of  this  State. — Boswell  v.  Morton 236 

3.  But  when  suit  is  instituted  against  one  of  them  on  their  joint  contract,  he 
can  only  take  advantage  of  the  non-joinder  of  the  other  by  plea  in  abate- 
ment    235 

4.  And  when  a  motion  is  made  for  a  summary  judgment  against  one  for  the 
costs  of  the  suit,  and  he  does  not  interpose  any  objection  on  account  of  the 
non-joinder  of  the  other,  as  a  defence,  he  will  be  held  to  have  waived  it. .  235 

6.  A  motion  for  a  summary  judgment  agahist  a  security  for  the  costs  of  suit 
may  be  made  before  the  costs  are  taxed ;  and  it  is  sufficiently  certain  by 
showing,  that  it  is  for  cost,  without  setting  out  the  amount  or  items  of  cost  235 

6.  A  security  who  has  paid  off  a  joint  judgment,  obtained  by  their  common 
creditor  against  himself  and  his  co-surety  and  their  principal,  is  not  entitled 
to  a  summary  judgment  on  motion  against  Ids  co-surety,  either  under  the 

act  of  1821  or  that  of  1839.— Nation  v.  Robei-ts 644 

7.  The  acts  of  1821  and  1839,  (Clay's  Digest,  531,  533,)  which  give  sum- 
mary judgments  in  certain  cases  against  securities,  are  in  derogation  of 
the  common  law,  and  must  be  so  construed  as  not  to  embrace  cases  which 

are  not  within  their  legitimate  meaning 544 

SUPERSEDEAS. 

1.  When  the  record  shows  that  the  plaintiff  in  the  judgment,  on  which  the 
execution  issued  which  was  sought  to  be  superseded,  was  a  party  to  the 
proceedings  had  upon  the  supersedeas,  it  cannot  be  assigned  for  error, 
that  he  had  no  notice  of  the  proceedings. — Br.  Bank  Mobile  v.  Coleman. .   140 

2.  When  an  issue  is  formed  on  the  facts  set  forth  in  a  petition  for  a  super- 
sedeas of  an  execution,  it  may  properly  be  submitted  to  a  jury  for  decision.  140 

3.  When  an  accommodation  endorser  of  a  note,  on  which  judgment  is  recov- 
ered against  him,  files  his  petition  for  a  supersedeas  of  an  execution  issued 
thereon,  alleging  satisfaction  of  the  judgment,  and  issue  is  taken  upon  the 
facts  set  forth  in  the  petition,  the  party,  for  whose  accommodation  he  en- 
dorsed the  note,  may  be  rendered  a  competent  witness  for  the  petitioner 
by  the  execution  of  a  release  to  him  by  the  latter  previous  to  the  trial ; 
and  it  is  no  objection  to  the  release  that  it  was  delivered  to  the  witness  by 
the  petitionei-'s  attorney,  when  it  is  shown,  that  after  its  delivery,  the  pe- 
titioner acknowledged  that  he  had  released  the  witness 140 

4.  The  proceeding  by  petition  and  supersedeas  is  not  strictly  a  proceeding  at 
common  law,  but  it  may  properly  be  regarded  as  a  substitute  for  a  bill  in 
equity,  when  the  matter  of  discharge  set  foilh  in  the  petition  does  not  ap- 
pear in  the  record ;  when,  therefore,  the  matter  relied  on  by  the  petitioner 
would  form  a  good  equitable  satisfaction  of  the  judgment,  wliich  the  exe- 
cution is  used  to  enforce,  it  may  be  inquired  iuto  in  this  way,  and  the  execu- 
tion perpetually  superseded. 140 

5.  A  petition  for  a  supersedeas  of  on  execution  may  be  verified  by  the  oath 

of  an  agent 140 

6.  A  motion  to  enter  satisfaction  of  a  judgment  and  a  petition  for  a  superse- 
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deas  are  substitutes  for  the  ancient  writs  of  audita  querela;  and  conse- 
quently, all  issues  of  fact  and  matters  in  pais  must  be  tried  in  the  same 
manner  as  if  the  proceeding  had  been  commenced  by  that  -writ. — Bruce, 
Adm'r,  v.  Barnes 219 

7.  On  the  trial  of  a  motion  to  enter  satisfaction  of  a  judgment,  the  plaintiff 
has  the  right  to  demand  a  trial  by  jury,  and  to  cr-ss-examine  all  witnesses 
whose  testimony  is  offered  against  him  to  prove  the  fact  of  payment 219 

8.  A  petition  for  a  supersedeas  which  alleges  that  the  judgment  "is  satisfied," 
on  which  the  execution  issued  which  the  party  seeks  to  quash,  is  sijificient 

in  law  on  demurrer. — Rice,  Ex'r,  v.  Dillahunty 399 

TRESPASS. 

1.  To  maintain  trespass,  the  plaintiff  must  show  in  himself  either  actual  pos- 
session or  the  immediate  right  of  possession  at  the  time  of  the  tortious 
taking. — Da^-is  t.  Young 151 

2.  If  the  owner  has  neither  the  actual  possession,  nor  the  immediate  right  of 
possession  at  the  time  of  the  tortious  taking,  his  remedy  is  case  or  trover.  151 

3.  If  the  oiTginal  taking  was  not  a  trespass  as  against  the  plaintifl^  the  subse- 
quent conversion  of  the  property  by  the  defendant  will  not  mak«  him  a 
trespasser  ab  initio 151 

4.  When  justification  and  the  general  issue  are  pleaded  to  an  action  of  tres- 
pass, the  plaintiff  must  show  his  actual  possession,  or  immediate  right  of 
possession 151 

5.  In  trespass  against  the  sheriff  for  attaching  plaintiff's  goods  as  the  prop- 
erty of  his  vendor,  the  vendor  is  a  competent  witness  for  the  plaintiff  to 
prove  the  fairness  of  the  sale  to  him. — Zackowski  v.  Jones 189 

6.  The  sale,  by  an  oflBcer,  of  the  entire  property  in  goods  owned  by  two 
jointly,  under  an  execution  against  one  of  them,  is  an  abuse  of  his  legal 
authority,  which  rendei-s  him  liable  as  a  trespasser  ab  initio 189 

I.  And  if  the  wrong  doer  has  sold  the  property,  and  received  the  money,  the 
owner  may  waive  the  tort,  and  bring  assumpsit  for  the  money 189 

8.  "When  two  persons  jointly  commit  a  trespass,  the  injui-ed  party  may  sue 
them  severally ;  yet  he  can  have  but  one  satisfciction,  and  when  separate 
judgments  are  recovered  he  must  elect  on  which  recovery  he  will  seek  it. 
Blann  v.  Crocheron 320 

9.  A  plea  setting  forth  a  former  recoveiy  against  a  co-trespasser,  and  a  vol- 
untary payment  of  the  damages  and  cost  to  the  clerk  in  open  court,  by  the 
defendant  in  that  judgment,  without  averring  that  the  plaintiff  accepted 
such  payment  in  satisfaction  of  his  recovery,  is  bad  on  demurrer 320 

10.  When  the  injured  party  has  severally  sued  two  or  more  joint  trespassers, 
and  recovered  separate  judgments  against  them,  his  right  to  elect  de  melio- 
ribus  datnnis  is  not  determined,  until  he  sues  out  execution,  or  accepts  sat- 
isfaction of  one  of  the  judgments 320 

II.  The  "right  to  dig  and  carry  away  ore,"  from  the  mine  of  another,  is  an 
incorporeal  hereditament,  or  easement;  and  any  contract  for  the  sale  of 
such  a  right,  to  be  binding  in  law,  under  the  statute  of  frauds,  must  be  in 
writing. — Riddle  v.  Brown  et  al 412 

12.  A  verbal  contract,  confeiTing  such  a  right,  though  not  binding  imder  the 
statute  of  frauds,  will  nevertheless  operate  as  a  verbal  license,  and,  wlu'le 
unrevoked,  will  protect  the  person  to  whom  it  was  given,  from  trespass 
guare  clausumfregit,  for  digging  ore,  and  vest  in  him  the  property  in  the 
ore  that  is  actually  dug  under  it 412 
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13.  But  such  a  verbal  license  is  revocable,  at  the  pleasure  of  the  party  by 
whom  it  is  given;  it  is,  moreover,  personal,  and  not  assignable. 412 

14  Such  a  verbal  license,  given  by  A  to  B,  and  by  B  afterwards  transferred 
to  C,  will  not  justify  C  in  entering  by  force  the  enclosure  of  A,  in  which 
the  bank  or  mine  of  ore  is  situated,  A  being  at  the  time  the  owner  of  the 
freehold,  and  warning  C  not  to  attempt  to  enter.  C,  in  such  a  case,  be- 
comes himself  a  trespasser,  and  be  may  be  repelled  by  A,  with  all  the 
force  necessary  to  protect  his  possession 412 

16.  One  who  enters  into  the  possession  of  unoccupied  lands  without  any  claim 
of  right  or  title,  and  for  the  purpose  of  keeping  the  true  owner  out  of  pos- 
session, is  a  trespasser. — McCall's  Adm'r  v.  Capehart  <fe  Harbin 521 

TRESPASS  TO  TRY  TITLES. 

1.  When  the  Government  of  the  United  States  has  made  an  appropriation  of 
land  to  an  Indian  reser\ee,  under  the  treaty  with  the  Creek  tribe  of  Indi- 
ans of  24th  March,  1832,  a  patent  subsequently  issued  by  the  Govemmeot 
cannot  defeat  the  prior  right  of  the  Indian  or  his  legal  vendee. — Stephens 

V.  Westwood 275 

2.  But  although  the  patent  in  such  ease  may  be  void,  on  account  of  the  pre- 
vious appropriation  of  the  same  land  to  an  Indian  reservee,  yet  the  fact  of 
the  previous  appropriation  cannot  be  proved  by  the  bare  recitals  in  another 
patent  subsequently  issued,  so  as  to  enable  the  junior  grantee  to  recover 

*  against  the  older 276 

3.  In  trespass  to  try  titles,  where  the  plaintiff  claims  under  patent  from  the 
United  States  Government  to  himself  as  the  legal  vendee  of  an  Indian 
reservee  imder  tlie  treaty  of  March  24,  1 832,  and  the  defendant  claims 
under  an  older  patent  from  the  Government,  the  plaintiff  must  prove  the 
location  of  tlie  Indian  reservee,  as  well  as  that  he  succeeded  to  the  rights 

o  f  such  reservee 276 

TRIAL  OF  THE  RIGHT  OF  PROPERTY. 

1.  A  cestui  q»e  trust  of  personal  property  cannot  interpose  a  claim  under  our 
statute  to  try  the  right  of  property. — King  <fe  Co.  v.  HUL 138 

2.  The  act  of  1845,  which  renders  the  defendant  in  execution  an  incompetent 
witness  on  the  trial  of  the  right  of  property,  is  in  derogation  of  the  com-  • 
mon  law,  and  extends  only  to  claim  suits  under  the  statute. — Zackowsld 

V.  Jones 189 

3.  On  a  trial  of  the  right  of  property  in  slaves  between  tlie  plaintiff  in  exe- 
cution and  the  minor  children  of  the  defendant,  the  claimants  cannot  prove 
that  it  was  a  matter  of  public  notoriety  in  the  neighborhood,  that  defen- 
dant disclaimed  all  interest  in.  and  ownership  over,  the  slaves. — McCoy  v. 
Odom 502 

TROVER. 

1,  A  sale  of  the  entire  property  in  a  chattel,  by  one  tenant  in  common,  is  a 
conversion,  for  which  trover  may  be  maintained  by  his  co-tenant — Smith  v. 
Tankersley 212 

2.  A  voluntary  purchaser  fi-om  an  executor  de  son  tort,  when  sued  in  trover 
by  the  rightful  administrator,  cannot  show,  in  mitigation  of  damages,  that 
since  his  purchase,  the  executor  de  son  tort  has  paid  debts  wliich  the  ad- 
miuisti'ator  was  bound  to  pay  in  due  course  of  administratioa — Carpenter 

V.  GtMng:  Admr. 687 
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3.  Whether  under  our  statutes,  the  executor  de  son  tort,  when  sued  in  trover 
by  the  rightful  administrator,  can  show  such  payments  in  mitigation  of 
damages,    Queered 587 

4.  In  trover,  the  measure  of  damages  is  the  value  of  the  goods  at  the  time 
of  the  conversion,  or  at  auy  time  subsequent  thereto  and  before  the  trial, 
■with  interest  on  such  value. — E-wing  y.  Blount 694 

5.  But  this  rule  only  applies  -when  the  property  has  not  iDcen  regained  by  the 
owner.  If  the  plaintiff  lias  regained  the  possession,  he  is  only  entitled  to 
recover  damages  equal  in  value  to  the  use  or  sei-viee  of  the  goods,  and  also 
compensation  for  any  injury  done  to  them ;  and  if  he  is  put  to  necessary  and 
reasonable  expense  in  regaining  the  possession,  (otherwise  than  by  suit  at 
law,)  he  may  recover  such  expenses  from  the  wrongdoer. 

[Ligon,  J.,  disheriting,  held,  that  if  the  plaintiff  regains  the  possession  pend- 
ing the  suit,  and  its  value  when  so  regained  equals  its  value  at  the  time  of 
convereion,  or  at  auy  tune  between  its  convei-sion  and  return,  then  the  de- 
fendant is  entitled  to  an  abatement  of  the  damages  to  the  extent  of  this 
value,  and  that  judgment  should  only  go  for  the  interest] 694 

TRUSTEES  AND  CESTUIS  QUE  TRUST. 

1.  The  statute  of  this  State  which  abolishes  the  right  of  survivorship  be- 
tween joint  tenants,  (Clay's  Digest  169,)  applies  only  to  those  who  hold 
the  absolute  property  in  their  own  right,  and  not  to  those  who  hold  as 
trustees  merely,  or  in  autre  droit. — Pai*sons  v.  Boyd 112 

2.  If  a  power  coupled  with  a  trust  be  given  to  two  or  more,  it  may  be  execu- 
ted by  the  survivor  of  them 112 

8.  When  personal  property  is  conveyed  by  deed  of  trust  to  two  trustees, 
with  power  to  sell  and  pay  the  debts  intended  to  be  secm-ed,  the  survivor 
of  the  trustees  has  the  entire  legal  title  to  the  property,  and  may  maintain 
detinue  for  its  recoveiy 112 

4.  A  cestui  que  trust  of  personal  property  cannot  interpose  a  claim  under  om' 
statute  to  try  the  right  of  property. — King  &,  Co.  v.  Hill 133 

5.  Although  the  tnistee's  estate,  after  his  death,  is  respousible  to  the  cestuis 
que  trust  for  the  trust  funds  received  by  him,  yet  no  lien  accrues  in  their 
favor  upon  property  purchased  by  him  during  his  hfe,  when  no  portion  of 
the  trust  fund  can  be  traced  into  such  purchase. — Pharis  et  aL  v.  Leachman, 
Admr.  et  aL 662 

6.  Where  slaves  are  bequeathed  to  a  married  woman  and  her  childi-en,  and 
the  will  provides  that  the  slaves  shall  be  placed  in  the  hands  of  a  trustee, 
for  her  own  use  and  the  use  of  her  children,  and  that  no  person  shall  de- 
prive them  of  the  same  or  any  part  thereof,  and  the  slaves  remain 
about  the  house,  and  in  the  possession  of  the  husband  and  wife  and 
theii-  children,  the  condition  of  the   trust  is  fulfilled,  and  the   husband 

is  not  accountable  for  hire 662 

VENDOR  AND  VENDEE. 

1,  An  outstanding  title  to  dower  is  such  an  incumbrance  on  land  as  will  au- 
thoiTze  a  purchaser,  who  has  contracted  for  a  good  and  lawful  title,  to 
refuse  to  perform  an  executoiy  contract  for  its  purchase. — McLemore  v. 
ilabson  et  aL 137 

2.  If  the  vendee  has  received  a  deed,  and  its  covenants  are  broken  by  the  ex- 
istence of  an  outstanding  incumbrance,  it  is  competent  for  a  court  of  equi- 
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ty,  when  the  vendor  is  insolvent,  to  restrain  the  oolleetion  of  so  mudi  of 
the  purchase  money  as  -will  compensate  for  the  injuries  resulting  from  the 
breach,  or  to  order  it  to  be  appropriated  to  the  extiiii^iishraent  of  the  in- 
cumbrance   137 

3.  But  when  the  vendee  has  received  a  deed  with  oovennnta,  and  has  execu- 
ted a  mortgage  on  the  land  to  secure  the  payment  of  the  purchase  money, 
he  cannot  resist  a  foreclosure  of  the  mortgage  in  equity,  by  setting  up  in 
his  answer  that  the  vendor  has  broken  the  covenant  in  his  deed,  it  not  be- 
ing shown  that  the  vendor  is  unable  to  respond  to  the  damages  occasioned 

by  the  breach 137 

4.  In  an  action  upon  a  covenant  of  seizin,  the  breach  may  be  as  general  as 

the  covenant — Anderson  v.  Knox 16C 

6.  A  covenant  of  seizin  is  broken  as  soon  as  made,  if  the  covenantor  had  no 
title  to  the  estate  granted IfiO 

6.  An  imqualified  covenant  against  iucumbrances  is  broken  by  the  existence, 
at  the  time  of  its  execution,  of  an  outstanding  incumbrance ;  but  if  the 
covenant  merely  extends  to  quiet  enjoyment  against  iucumbrances,  then  it 
is  broken  only  by  an  entry,  or  expulsion  from  the  premises,  or  some  dis- 
turbance in  the  possession 156 

7.  In  an  action  on  a  covenant  of  seizin,  or  against  incumbrances,  if  tlie  plain- 
tiff has  bought  in  an  outstanding  title  or  incumbrance,  ho  is  entitled  to 
recover  tlie  reasonable  price  which  lie  lias  fairly  and  necessarily  paid  for 

it 156 

8.  But  the  amount  paid  by  the  plaintiff  for  such  outstanding  title  or  incum- 
brance is  no  evidence  of  its  value,  in  the  absence  of  all  other  evidence. ....  15C 

9.  The  fact  that  the  plaintiff  offered  to  prove  the  reasonableness  and  fairness 
of  the  price  paid  by  hini  for  the  outstanding  incumbrance,  and  was  pre- 
vented by  an  objection  on  the  part  of  the  defendant,  which  was  sustained 
by  the  court,  does  not  justify  the  jury  in  acting  without  proof,  or  in  consid- 
ering that  as  proof  which  would  otherwise  be  incompetent 156 

10.  When  the  vendee  enters  into  the  possession  of  laud  under  a  parol  con- 
tract of  purchase,  by  the  terms  of  which  he  was  to  pay  '•  $600  down,  and 
$500  twelve  months  afterwards,"  and  he  entirely  fails  to  pay  the  purchase 
money,  and,  after  remaining  in  possession  for  more  than  twelve  months, 
abandons  the  land,  the  vendor,  if  he  is  in  no  fault,  may  recover  in  assump- 
sit, for  use  and  occupation,  the  value  of  the  land  during  the  time  the  vendee 

so  held  it— Smith  v.  Wooding 324 

11.  When  several  are  bound  by  an  executory  conti-act  to  make  titles  to  a  ven- 
dee, all  must  join  in  the  conveyance  in  order  to  a  complete  performance  of 
the  contract  — Johnson  and  Wife  v.  Collins 435 

12.  But  when  two  or  more  ai'e  bound  for  the  performance  of  one  duty,  and 
tlie  obligee  accepts  from  one  of  them  something  in  satisfaction  of  the  duty, 
and  in  Ueu  of  a  strict  performance,  this  shall  dischai-go  all ;  for  the  obliga- 
tion, being  satisfied  and  discharged  as  to  one,  is  necessai-ily  satisfied  and 
discharged  as  to  alL 435 

13.  When  a  bond  for  titles  is  executed  by  two,  and  the  obligee  afterwards 
accepts  from  one  of  tliem  a  deed  executed  by  himself  and  a  third  person, 
it  is  a  question  for  the  juiy  to  deteinnine  whether  the  deed  was  accepted 

in  satisfaction  of  the  bond 435 

14.  When  an  obligation  is  not  completely  performed,  and  the  obligors  insist 
upon  satis&ction  in  lieu  of  performance,  the  burden  of  proof  is  upon  them 
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to  Aow  that  the  thing  done  or  given  in  lieu  of  performance  teas  accepted 

by  the  obligee  and  intended  as  a  satisfaction 435 

15.  When  two  execute  a  bond  for  titles,  and  the  obligee  afterwards  accepts 
a  deed  executed  by  one  of  them  and  a  third  person,  and  subsequently  re- 
leases the  obligor  who  executed  the  deed  from  all  the  covenants  therein 
contained,  the  release  does  not  affect  the  liability  of  the  obligors  on  their 
bond 435 

16.  A.,  supposing  that  he  had  title  to  a  tract  of  land  of  which  B.  had  posses- 
sion, agreed  to  sell  it  to  him,  and  executed  a  conveyance,  with  full  cove- 
nants. It  afterwards  appeared,  that  A.  had  no  title  to  the  particular  tract 
agreed  to  be  sold,  and  that  his  deed  to  B.  conveyed  another  tract,  to  which 
A.  had  title.  Upon  discovering  the  mistake,  B.  offered  to  return  the  deed, 
and  to  rescind  the  contract,  which  A.  refused.  Thereupon,  B.  sued  at  law 
to  recover  the  purchase  money,  which  he  had  paid.     Held, 

That  he  could  not  recover,  and  that  equity  alone  could  afford  relict — Ho- 
mer V.  Purser 573 

lY.  Where  a  vendor  conveys  with  covenant  of  warranty,  and  his  vendee  af- 
terwards conveys  portions  of  the  land,  with  covenants  of  wairanty,  to  two 
others,  retaining  a  part  himslf,  and  the  three  are  evicted  of  an  undivided 
third  part  of  the  land  by  title  paramount  to  that  of  the  original  vendor, 
they  may  join  as  complainants  in  a  bill  against  him,  to  reimburse  them- 
selves for  the  loss  sustained  by  the  breach  of  his  warranty. — Gurnard  et 
aL  V.  Eslava  et  al 732 

18.  Where  a  deed  contains  a  general  covenant  of  warranty,  and  there  is,  at  the 
time  of  its  execution,  a  paramount  outstanding  title,  by  which  the  vendee 
may  be,  or  actually  is  afterwards  evicted,  he  is  a  "creditor"  of  the  cove- 
nantor, within  the  meaning  of  the  statute  of  frauds,  (Clay's  Dig.  254,  §  2,) 
from  the  execution  of  the  deed 782 

WILLS. 

1.  A  child  bom  of  a  female  slave,  after  the  making  of  the  testator's  will,  but 
before  his  death,  does  not  pass  under  the  will  to  the  legatee  to  whom  its 
mother  is  bequeathed,  but  goes  to  the  executor  as  property  unbequeathed. 
Hardy  v.  Toney 287 

2.  A  condition  annexed  to  the  vesting  of  a  legacy  requiring  the  guardian's 
approbation  of  the  legatee's  marriage,  is  not  in  terrorem  only,  when  the 
condition  is  confined  to  marriage  under  twenty -one,  and  tliere  is  a  limita- 
tion over. — Collier,  Exec'r.  v.   Slaughter's  Adm'r 263 

3.  When  a  legacy  is  given,  to  vest  upon  the  legatee's  arriving  at  the  age  of 
twenty-one,  or  mairying  before  that  time  with  the  approbation  of  her 
guardian,  and  the  legatee  marries  xmder  twenty-one  with  the  consent  of 
her  grandfather,  with  whom  she  is  living  at  the  time,  this  is  not  a  compli 
ance  with  the  condition,  although  at  the  time  her  father  and  mother  are 
dead,  and  she  has  no  legally  constituted  guardian. 268 

4.  A  testator  by  will  dii'ected  that  his  estate  should  be  kept  together  imtil 
his  daughter  married  or  attained  the  age  of  twenty-one,  and  that  in  the 
meantime  she,  and  lus  three  step-children,  Ellen,  John  and  Lawrence, 
should  be  supported  and  educated  out  of  the  proceeds.  Another  clause 
was  in  the  following  words:  "  WTien  my  daughter  becomes  of  age,  or  is 
married,  she  is  to  have  my  farm,"  <fcc.  (describing  it,)  "  and  one  half  of  my 
personal  estate,  money  on  hand,  and  claims  of  every  kind  due  or  to  be- 


INDEX.  899 

come  doe  for  money  or  personal  estate ;  the  other  half  of  my  personal 
estate,  as  just  above  stated,  I  wish  and  direct  to  be  equally  divided  a- 
mongst  my  three  step-children  above  named,  as  they  respectively  become 
of  age,  or  Ellen  may  marry  with  the  approbation  of  her  guardian.  But 
in  the  event  that  any  or  all  of  my  step-children  shall  die  before  they  arrive 
of  age,  or  Ellen  may  marry  as  aforesaid,  then  the  amonnt  herein  devised 
to  them  or  either  of  them,  as  may  happen,  is  to  be  divided  as  follows,"  Ac. 
It  teas  held, 

That  the  legacies  to  the  step-children  did  not  vest  in  them  absolutely  upon 
the  testator's  death,  but  were  contingent  until  tlic  legatees  respectively 
arrived  at  the  age  of  twenty-one,  or  Ellen'married  with  the  approba- 
tion of  her  guardian ;  and  that,  Ellen  having  married  under  twenty- 
one  without  the  approbation  of  her  giiardian,  theshareofone  of  the  step- 
children who  afterwards  died,  before  reaching  the  age  of  twenty-one, 
did  not  pass  to  his  personal  representative 268 

5.  A  will  contamed  these  clauses:  "  I  also  wish  that  my  sister-in-law,  S.,  be 
considered  as  one  of  my  heirs,  so  far  as  a  support,  but  not  as  a  legal  heir 
to  a  part  of  my  estate ;  provided  she  lives  single,  and  in  my  family.  It  is 
also  my  wish  that  my  executor  shall  collect  all  moneys  due  me,  by  note 
or  account,  and  apply  said  moneys  to  the  purchase  of  negroes  or  stock,  for 
the  benefit  of  my  plantation  and  family.  It  is  also  my  wish  that  my  fam- 
Uy  be  well  supported,  in  health  and  sickness,  out  the  proceeds  of  my  plan- 
tation and  other  cfiFects."  The  testator  further  directed,  that  his  planta- 
tion should  be  kept  up,  at  the  discretion  of  his  executor ;  that  his  estate 
should  not  be  divided,  until  his  oldest  child  arrived  at  the  age  of  twenty- 
one,  or  mamed  ;  and  that,  if  his  widow  married,  her  legal  share  of  the 
estate  should  be  set  apart  and  allotted  to  her.  Tlie  widow  having  married 
again,  her  share  of  the  estate  was  allotted  to  her,  and  S.  afterwards  filed  a 
bill  against  the  administrator  to  enforce  the  payment  of  her  legacy.  //  via* 
held, 

1.  That  the  testator's  "family"  was  not  dissolved  by  the  mairiage  of  his 
widow,  but  continued  to  exist  until  the  time  appointed  for  a  Jinal  di- 
vision of  the  estate ;  and  that  the  complainant  was  entitled  to  a  support 
out  of  the  estate  until  that  time,  unless  she  forfeited  it  by  her  voluntary 
abandonment  of  the  family,  or  marriage. 

(Chilton,  J.,  dissenting,  held,   That  she  was  entitled  to  a  support /or 
life,  unless  forfeited  by  her  voluntary  act) 

2.  That  neither  the  widow  and  her  husband,  nor  the  children  were  neces- 
sary parties  to  the  bill. — Huckabee,  Adm'r.  v.  Swoope 492 

6.  The  case  of  Baker  ct  aL  v.  Heirs  of  Chastang,  (18  Ala.  417,)  touching  the 
right  of  a  married  woman  in  this  State  to  dispose  of  her  real  estate  by 
will,  and  the  effect  of  the  probate  of  such  a  will,  re-affirmed. — Gannard  et 

aL  V.  Eslava  et  aL 732 

WITNESS. 

1.  A  witness  may,  with  the  consent  of  the  opposite  party,  state  a  legal  con- 
clusion ;  and  the  failure  to  object  to  an  answer  stating  such  a  conolusioa 
amoimts  to  consent — Sterne  v.  The  State 43 

2.  When  an  accommodation  endorser  of  a  note,  on  which  judgment  is  recov- 
ered against  him,  files  his  petition  for  a  supersedeas  of  an  execution  issued 
thereon,  alleging  satisfaction  of  the  judgment,  and  issue  is  taken  upon  the 
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facts  set  forth  in  the  petition,  the  party,  for  whose  accommodation  he  en- 
dorsed the  note,  may  be  rendered  a  competent  witness  for  the  petitioner 
by  the  execution  of  a  release  to  him  by  the  latter  previous  to  the  trial ; 
and  it  is  no  objection  to  the  release  that  it  was  delivered  to  the  witness  by 
the  petitionei"'s  attorney,  when  it  is  shown,  that  after  its  delivery,  the  pe- 
titioner acknowledged  that  he  had  released  the  witness. — Br.  Bank  Mobile 
V.  Coleman 140 

3.  The  act  of  1845,  which  renders  the  defendant  in  execution  an  incompetent 
witness  on  a  trial  of  the  right  of  property,  is  in  derogation  of  the  com- 
mon law,  and  extends  only  to  claim  suits  under  the  statute. — Zackowski  v. 
Jones 189 

4.  In  trespass  against  the  sheriff  for  attaching  plaintiff's  goods  as  the  prop- 
erty of  his  vendor,  the  vendor  is  a  competent  witness  for  the  plaintiff  to 
prove  the  fairness  of  the  sale  to  him 189 

5.  When  a  witness  is  excluded  as  incompetent  by  the  primaiy  court,  the  Ap- 
pellate Court,  in  reviewing  its  decision,  can  only  look  to  the  ground  of  ob- 
jection raised  in  the  primary  court 1 89 

6.  On  grounds  of  public  policy,  an  attorney  at  law  may  be  a  witness  for  his 
client,  when  lie  has  no  other  interest  in  the  event  of  the  suit  than  such  as 
concerns  liis  fees,  and  they  are  not  contingent  in  their  nature. — Quarles  v. 
Waldron  and  Wife 217 

7.  The  interest  which  will  disqualify  a  witness  from  testifying  must  be  some 
legal,  certain  and  immediate  interest  in  the  result  of  the  suit  itself,  or  in  the 
record  thereof  as  an  instrument  of  evidence  to  support  his  own  claims,  oi- 

to  protect  him  from  an  admitted  liability. — Poe,  Sheriff,  v.  Dorrah 288 

8.  The  surety  on  a  replevin  bond,  which  has  been  returned  forfeited,  is  a  com- 
petent witness  for  the  plaintiff  in  an  action  against  the  sheriff  for  failing  to 
make  the  money  on  the  execution 288 

9.  Proof  of  declarations,  verbal  or  written,  made  by  a  witness  out  of  court, 
is,  as  a  general  rule,  inadmissible  in  corroboration  of  testimony  given  by 
him  on  the  trial  of  a  cause. — Nichols  v.  Stewart 360 

10.  The  court  may,  in  its  discretion,  refuse  a  motion  to  have  a  person,  who  is 
about  the  court,  but  has  not  been  subpojnaed,  brought  in  to  testify  as  a 
witness  in  a  cause. — Woodward  v.  Purdy 379 

11.  A  partner  who  executes  a  note  in  the  name  of  the  partnership,  is  not  a 
competent  witness  against  his  co-partner,  when  the  latter  is  sued  alone  on 
the  note. — Barney  v.  Earle,  Ex'r 405 

12.  When  an  agent,  acting  within  the  scope  of  his  authority,  executes  a  prom- 
issory note  in  the  name  of  his  principal  and  himself,  he  is  an  incompetent 
witness  against  his  principal,  when  the  latter  is  sued  alone  on  the  note ....  405 

13.  When  an  agent,  having  authority  from  his  pi-incipal  to  purchase  goods 
from  A,  purchases  from  B,  and  executes  a  note  in  the  name  of  his  principal 
and  himself  jointly,  for  the  purchase  money,  he  is  an  incompetent  witoess 
against  his  principal,  when  the  latter  is  sued  on  the  note 405 

14.  A  distributee  of  an  estate  is  prima  facie  an  incompetent  witness,  when 
his  testimony  tends  to  increase  the  funds  of  the  estate,  and  the  presump- 
tion of  interest  is  not  removed  by  proof  to  the  court  that  tlie  estate  had 
been  declared  insolvent  before  the  witness  was  sworn,  the  party  against 
whom  the  evidence  is  offered  bemg  neither  the  personal  representative, 

nor  a  creditor  of  the  estate. — McGuire  v.  Shelby 456 

15.  A  bankrupt  is  not  a  competent  witness  to  testify  for  his  assignee,  for  the 


INDEX.  901 

purpose  of  increasing  the  fund  in  hia  hands ;  but  when  his  testimony  tends 
to  decrease  that  fund,  he  is  considered  as  swearing  against  his  interest,  and 
is  competent — Col^^in  et  al.  v.  Redman  et  al 640 

16.  The  mere  fact,  that  a  witness  is  a  party  to  a  suit  in  chancery,  does  not 
render  liim  incompetent  If  he  has  no  interest  in  that  part  of  the  litigation 
about  which  he  is  called  to  testify,  or  if,  being  interested,  he  is  examined 
as  to  matters  whicli  militate  against  that  interest,  ho  is  perfectly  compe- 
tent   640 

17.  Where  a  bill  is  filed  by  the  secured  creditors,  for  the  settlement  of  a  deed 
of  trust  the  maker  of  the  deed,  although  he  is  a  defendant  to  the  bill,  is 
a  competent  witness  for  one  of  the  complainants,  to  prove  the  bonafiden 
of  his  debt  and  his  assent  to  the  deed,  it  being  shown  that  after  the  execu- 
tion of  the  deed  lie  had  obtained  his  discharge  in  bankruptcy 640 

18.  Orders  for  the  examination  of  a  defendant  as  a  witness  for  the  complain- 
ant are  made  as  matters  of  course,  reserving  the  question  of  his  compe- 
tency to  be  made  at  the  hearing ;  and  there  is  no  rule  requiring  an  affidavit 

to  be  previously  made  of  his  want  of  interest 640 
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